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i > 06 & 

This Edition of the Civil Court Manual has 
been published in three pocket volumes : 

Volumes I. and II. contain such of the Acts ol 
the Governor-General in Council as are most fre- 
quently referred to, arranged in alphabetical order. 

Volume III, contains the Code of Civil Pro- 
cedure. 

I In all the Acts contained in this edition, ever) 
amendment made up to date of publication has beer 
carefully embodied in its proper place. 

Considering that the amendments recently made 
m most of the Acts herein contained are numerous 

and important, the work should prove very useful anc 

reliable. y' 

/ 

y 

D. E. cranenbur6h. 
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[Act in. of 19X3-3 ADMnaSTRATOR general’s ACT. 5 

Governments oE Madras and Bombay respectively, so far as the 
Act relates to those Presidencies : 

(^) “Indian Christian” means a Native of India who is or in 
good faith claims to be of unmixed- Asiatic descent, and who pro- 
fesses any form of the Christian religion ; 

(j) “ Letters of Administration” includes any letters of ad- 
ministration, whether general or with a copy of the will annexed, 
or limited in time or otherwise : 

(6) “ next-of-kin” includes a widower or widow of a deceased 
person, or any other person who by law would be entitled to letters 
of administration in preference to a creditor or legatee of the 
deceased : 

(y) “ Official Gazette” means, in the case of the Presidency of 
Bengal, the Gazette of India, and in the cases of the Presidencies 
■of Madras and Bombay, the Fort St. George and Bombay Govern- 
ment Gazettes, respectively ; 

(8) “ Prescribed” means prescribed by rules under this Act : 

(p) (<*) “ Presidency of Bengal” includes the territories for 
the time being under the Government of the Governor 
of Fort William in Bengal in Council, the United 
Provinces of Agra and Oudh, the provinces of the 
Punjab, Burma, Bihar and Orissa, the Central Pro- 
vinces, Assam, the North-West Frontier Province, the 
province of Delhi, Ajmer and Merwara, the Andaman 
and Nicobar, Islands, and such of the territories of 
Native States aforesaid as the Governor General in 
Council may, by notification in the Gazette of India, 
direct ; 

.(3) “ Presidency of Bombay” includes the territories for 
the time being under the government of the Governor 
of Bombay in Council, the Province of British Balu- 
chistan, and such of the territories of Native States 
aforesaid as the Governor General in Council may, 
by. notification in the Gazette of India, direct : 

,{c) “ Presidency of Madras” includes the territories for the 
time being under the government of the Governor of 
Fort St. George in Council, the province of Coorg, 
and such of the territories of Native States aforesaid 
as the Governor General in Council may, by noti- 
fication in the Gazette of India, direct. 







6 adiunjstratok genssal’s act. [Act: Hi. 

(/o) “ Presidency" means any of the Presidencies raeniioucd 
ia clause (9). 


PART II. 


The OirncE o? ADMmisTEATO.E Ge.vseal. 


Appointment and de- 
signation ot the Adminis- 
trators General in the three 
Presidencies. 


3. (/) In each of the Presidencies 
of Bengal, Madras and Bombay, the 
Government shall appoint an Admin- 
istrator General. 


(2) No person shall be appointed to the office of Administrator 
General of any of the said Presidencies who is not — 

(a) a Barrister; or 

( 3 ) an Advocate, Attorney or Vakil enrolled by a High 
Court; or 

(r) a person holding the office of Deputy Administrator 
General at the commencement of this Act. 

(j) Tne said Administrators General shall be called res- 
pectively the Administrator General or Bengal, the Administrator 
General of Madras, and the Administrator General of Bombay. 


4. The Government may appoint a Deputy or Deputies to 
Appointment and powers assist the Administrator General ; and 
o£ Deputy Administrators any Deputy SO appointed shall, subject 
General. control of the Government and 

the general or special orders of the Administrator General, be 
competent to discharge any of the duties and to exercise any of the 
powers of the Administrator General, and when discharging such du- 
ties or exercising such powers shall have the same privileges and 
be subject to the same liabilities as the Administrator General. 


5 . The Administrator General shall be a corporation sole by 

the name of the Administrator Gener^ 
of the Presidency for which he is ap- 
pointed and, as such Administrator 
General, shall have perpetual succession 
and an official seal, and may sue and 


Administrator General to 
be a corporation sole, to have 
perpetual succession and 
official seal, and to sue and 
be sued in his corporate 
name. 


be sued in his corporate name. 
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Rights, Powers, Duties and Liabilities of the AniiiNiSTRAToa 

General. 

(a) Grants of Letters af Administration and Probate. 


6 . So far as regards the Administrator General of any 
As regards Administrator Presidency, the High Court at the 

General, High Court at Presidency-town shall be deemed to be 

rCourT^f'^m^et^nf^u'^S ^ ^ourt of Competent jurisdiction for 
diction for the purpose of the purpose of granting probate or 
granting probate or letters letters of administration under any layr 
of administration. being in force wheresoever 

within the Presidency the estate to be administered is situate. 

7 . Any letters of administration, which are granted after tho 

Administrator-General en- commencement of this Act by the High, 
titled to letters of administra- Court at any Presidency-town, shall be 
tion, unless granted to next- granted to the Administrator-General of 

the .Presidency, unless they are granted 
to the next-of-kin of the deceased. 


8. The Administrator-General of the Presidency shall be 

deemed by all the Courts in the 
Presidency to have a right to letters' 
of administration other than letters 
pendente Hie in preference to that of — 


Administrator-General enti 
Ued to letters of administration 
in preference to creditor, non- 
universal legatee or friend. 


(a) a creditor ; or 


(3) a legatee other than an universal legatee ; or 
(c) a friend of the deceased. 


When Administrator General person, not being aiS' 

is to administer estates of exempted person, has died leaving with- 
persons exempted in any Presidency assets exceeding the- 

value of one thousand rupees, 

and if no person to whom any Court would have jurisdiction 
to coinmit administration of such assets has, within one montb 
after his death, applied in such Presidency for probate of his wilL 
or for letters of administration of his estate, 

the Administrator-General of the Presidency in which such- 
assets are snail, subject to any rules made by the Government, 
within a reasonable time after he has had notice of the de.ath of 
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such person, and of his having left such assets, take such pro- 
ceedings as may be necessary to obtain from the High Court at 
ihe Presidency-town letters of administration of the estate of such 
person. 


10. Whenever any person has died leaving assets within 
Power to direct Adminis- ‘he local limits of the ordinary original 
trator-General to apply for civil jurisdiction of the High Court at 
administration. ^ Presidency-town, the Court, on being 

satisfied that danger is to be apprehended of misappropriation, 
xleterioration or waste of such assets unless letters of administra- 
tion of the estate of such person are granted, may upon the ap- 
plication of the Administrator-General or of any person interested 
‘in such assets or in the due administration thereof, make an order, 
upon such terms as to indemnifying the Administrator-General 
Against costs and other expenses as the Court thinks fit, directing 
-the Administrator-General to apply for letters of administration 
of the estate of such person : 


Provided that, in the case of an application being made 
“under this section for letters of administration of the estate of an 
exempted person, the Court may refuse to grant letters of ad- 
juinistration, if it is satisfied that such grant is unnecessary for 
;the protection of the assets; and in such case the Court shall 
make such order as to the costs of the application as it thinks 
£t. 


5? Power to direct Administra- 
tor-General to collect and 
hold assets until right of suc- 
cession or administration is 
-determined. 


11. (/) Whenever any person has 
died leaving assets within the local 
limits of the ordinary original civil 
jurisdiction of any of the said High 
Courts, 


and such Court is satisfied that there is no person immediate- 
3y available, who is legally entitled to the succession to such assets, 
JOT that danger is to be apprehended of misappropriation, deteriora- 
tion or waste of such assets, before it can be determined who 
may be legally entitled to the succession thereto, or whether the 
Administrator-General is entitled to letters of administration of 
the estate of such deceased person, 

the Court may, upon the application of the Administrator- 
General or of any person interested in such assets, or in the due 
administration thereof, forthwith direct the Administrator-General 
to collect and take possession of such assets, and to hold, deposit, 
realize, sell or invest the same according to the directions of the 
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Court, and in default of any such directions according to the 
provisions of this Act so far as the same are applicabie to such 
assets. 

( 2 ) Any order of the Court made under the provisions of this 
section shall entitle the Administrator-general, 

(a) to maintain any suit or proceeding for the recovery 
of such assets, and 

(^) if he thinks fit, to apply for letters of administration of 
the estate of such deceased person, and 

(c) to retain out of the assets of the estate any fees charge- 
able under rules made under this Act, and to 
reimburse himself for all payments made by him 
in respect of such assets which a private adminis- 
trator might lawfully have made. 

Grant of probate or letters 12* If, in the COUISe of prOCeed- 

of adrninistration to person ings to obtain letters of administration 

pmSdb^l^a^en"bT Adf provisions of Section 9. sec- 

ministrator General under ^'On lO, or section II, any person 
sections 9, 10 and 11. appears and establishes his claim — 

(fl) to probate of the will of the deceased ; or 

(3) to letters of administration as next-of-kin of the deceased, 
and gives such security as may be required of him by 
law, 

the Court shall grant probate of the will or letters of adminis- 
tration accordingly, and shall award to the Administrator-General 
the costs of any proceedings taken by him, under those sections 
to be paid out of the estate as part of the testamentary or intestate 
expenses thereof. 

13. If, in the course of proceedings to obtain letters of ad- 
Grant of administration ministration under the provisions of 
to Administrator General in section 9 , section lO or section II, nO 
•certain cases. person appears and establishes his claim 

to probate of a will, or to a grant of letters of administration as next- 
of-kin of the deceased, within such period as to the Court seems 
reasonable, 

or if a person who has established his claim to a grant of 
letters of administration as next-of-kin of the deceased fails to give 
such security as may be required of him by law, 
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the Court may grant letters of administration to the Adminis- 
trator General. 

‘ 14 . Nothing in this Act shall be deemed to preclude the 

Administrator General not Admmistrator-General from applying to 

precluded from applying for 
letters within one month 
after death. 


the Court for letters of administration in- 
any case within the period of one month 
from the death of the deceased. 


(^) Es/alts 0/ Persons subject to the Army Act, 


Act not to affect Rc;fi- 
mental Debts Act, 1893. 


15 . Nothing in this .-Vet shall be- 
deemed to alfect the provisions of the 
Regimental Debts Act,* 1883. 


16 . It shall not be necessary for the Administrator-General 
Letters of administration not to take out letters of administration oE 

the estate of any deceased person which.- 
is being administered by him iu accor- 
dance with the provisions of the Regi- 
mental Debts Act,* 1893, if the value 
of such estate does not on ttic dale when such administration is 
committed to him exceed rupees one thousand, but he sh.all have 
the same power in regard to such estate as Ite would have had if 
letters of administration had been "ranted to him. 


necessary in respecc of small 
estates administered by 
Administrator General in 
accordance with the Regi- 
mental Debts Act,iS93. 


17 . If the Administrator-General applies, in accordance with 

the provisions ot the Regimental Debts- 
Act,* 1893, for letters of administration 
of the estate of any person subject to 
the Army Act, the Court may grant to- 
him letters of administration limited to 
the purpose of dealing with such estate in accordance with the pro- 
visions of the Regimental Debts Act, 1893. 


Power to grant Adminis- 
trator-General letters limited 
to purpose of dealing with 
assets in accordance with the 
Regimental Debts Act, 1S93. 


(f) Kevocation of Grants. 

18 . If an executor or next-of-kin of the deceased, who has 
Recall of Administrator personally served with a cita- 

General’s administration, tion or Who has not had notice thereof 
and grant of probate, etc., in time to appear pursuant thereto es- 
to executor or next-of-kin. tablisnes to the satisfaction of tlie Court 


• S 5 St 56 Viet., c. 57. 
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a claim to probate of a will or to lette rs of administration in pre- 
ference to the Administrator-Geperal, any letters of administration 
granted in accordance with the provisions of this Act to the 
Administrator-General may be revoked, and probate or letters of 
administration may be granted to such executor or next-of-kin as 
the case may be : 

Provided that no letters of administration granted to the 
Administrator-General shall be revoked for the cause aforesaid, 
except in cases in which a will of the deceased is proved in the 
Presidency, unless the application for that purpose is made within 
six months after the grant to the Administrator-General and the 
Court is satisfied that there has been no unreasonable delay in 
making the application, or in transmitting the authority under which 
the application is made. 


19. If any letters of administration granted to the Adminis- 
trator-General in accordance with the 
provisions of this Act are revoked, the 
Court may order the costs of obtaining* 
such letters of administration, and the 
whole or any part of any fees which 
would otherwise have been payable under this Act, together with 
the costs of the Administrator General in any proceedings taken to 
obtain such revocation, to be paid to or retained by the Adminis- 
trator-General out of the estate : 


Cost of obtaining adminis- 
tration, etc., may, on revo- 
cation, be ordered to be paid 
to Administrator-General out 
of assets. 


Provided that nothing in this section shall affect the provisions 
of clause {c) of sub-section ( 2 ) of section 1 1 . 


20. If any letters of administration granted to the Adminis- 
trator-General in accordance with the 
provisions • of this Act are revoked, 
the* same shall, so far as regards the 
Administrator-General and all persons 
acting under his authority in pursuance 
thereof, be deemed to have been only voidable, except as to any act 
done by any such Administrator-General or other person as 
aforesaid, after notice of a will or of any other fact which would 
render such letters void : 


After revocation, letters 
granted to Administrator- 
General to be deemed as to 
him to have been voidable 
only. 


Provided that no notice of a will or of any other fact which- 
would render any such letters void shall affect the Administrator- 
General or any person acting under his authority in pursuance of 
letters unless, within the period of one month from the tim& 
of giving such notice, proceedings are commenced to prove the 
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will, or to cause the letters to be revoked, and such proceedings 
are prosecuted without unreasonable delay. 

21. IE any letters oE administration granted to the Adrainis- 
Paymcnts mado by Ad- trator-General in accordance with the 
ministrator-Gcneral prior to provisions of this Act are revoked, upon 

■ to revocation. grant oE probate oE a will, or upon 

the grant oE letters oE administration with a copy oE the will annexed, 
all payments made or acts done by or under the authority oE the 
Administrator-General in pursuance o£ such letters oE administration, 
prior to the revocation, which would have been valid under any 
letters of administration lawfully granted to him with a copy of 
such will annexed, shall be deemed valid notwithstanding such 

■ revocation. 

(d) Gineral. 


22. Whenever any Administrator-General applies for letters 
Administrator-General's 0^ administration in accordance with 
.petition for gpnt of letters the provisions of this Act, it shall be 
of administration. Sufficient if the petition required to be 

.presented for the grant of such letters states, 

(x) the time and place of the death of the deceased to 
the best of the knowledge and belief of the petitioner, 

(xx) the names and addresses of the surviving next-of-kin 
of the deceased if known. 


(xxx) the particulars and value of the assets likely to come 
into the hands of the petitioner, 

(xb) particulars of the liabilities of the estate if known. 


23. (./) All probates or letters of administration granted to 

Probates or letters to he Administrator-General shall be 

-granted to Administrator- granted to him by that name, and all 
' General by his name of office, probates Of letters of administration 

tri^T'lhich probate' or heretofore granted to the Ecclesiastical 
letters of Administration Registrar, or to the Administrator- 
have been granted to the Eo General of any Presidency shall authorise 
clcsiastical Registrar. Administrator-General of the same 

Presidency to act as executor or administrator, as the case may be, 
of the estate to which such probate or letters relate. 


( 2 ) All probates and letters of administration granted to the 
Ecclesiastical Registrar of any of the late Supreme Courts shall 
have the same effect in all respects as to any act hereafter done or 
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required to be done under this Act as if they had been granted to 
the Administrator-General. 

24. Probate or letters .of administration granted by the High 
Effect of probate or letters Court at any Presidency-town to the 
granted to Administrator- Administrator-General of any Presidency 

shall have eflEect over all the assets o£ 
the deceased throughout such Presidency, and shall be conclusive 
as to the representative title against all debtors of the deceased and 
all persons holding such assets, and shall afford full indemnity tor 
all debtors paying their debts and all persons delivering up such 
assets to such Administator-General : 

Provided that the High Court may direct, by its grant, that 
such probate or letters of administration shall have like effect 
throughout one or more of the other Presidencies. 

Whenever a grant is made by a High Court to the Adminis- 
trator-General with such effect as last aforesaid, the Court shait 
send to the other High Courts a certificate that such grant has been 
made, and such certificate shall be filed by the Courts receiving 
the same. 


25. (/) Any private executor or administrator may, with the 

Transfer by private ea- PteviOUS consent of the AdminlsMtor- 
ecutor or administrator of General of the Presidency m which any 
interest under probate of of the assets of the estate, in respect of 

which such executor or administratoi: 
has obtained probate or letters of administration, are situate, by 
an instrument in writing under his hand notified in the officiaJ 
Gazette, transfer the assests of the estate vested in him by virtue 
of such probate or letters to the Administrator-General by that 
name or any other sufficient description. 

( 2 ) As from the date of such transfer the transferor 
shall be exempt from all liability as such executor or ad- 
ministrator, as the case may be, except in respect of acts done 
before the date of such transfer, and the Administrator-General 
shall have the rights which he would have had, and be subject to 
the liabilities to which he would have been subject, if the probate 
or letters of administration, as the case may be, had been granted 
to him by that name at the date of such transfer. 


26. (/) When the Administrator-General has given the pres- 
cribed notice for creditors and others to 
send in to him their claims against the 


Distribution of assets. 
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-estate of the deceased, he shall, at the expiration of the . time therein 
named for sending in claims, be at liberty to distribute the assets or 
any part thereof in discharge of such lawful claims as he has 
notice of. 

{a) He shall not be liable for the assets so distributed to any 
•person of whose claim he had not notice at the time of such 
distribution. 

(j) No notice of any claim which has been sent in and has 
been rejected or disallowed in part by the Administrator-General 
shall affect him unless proceedings to enforce such claim are com- 
menced within one month after notice of the rejection or disallow- 
ance of such claim has been given in the prescribed man ner and 
unless such proceedings are prosecuted without unreasonabl e delay. 

(.^) Nothing in this section shall pre judice the right of any 
-creditor or other claimant to follow the assets or any part thereof in 
jhe hands of the persons who may have received the same respectively. 

( 5 ) In computing the period of limitation for any suit, appeal 
or application under the provisions of any law for the time being 
in force, the period between the date of submission of the claim of a 
creditor to the Administrator-General and the date of the final deci- 
gjon of the Administrator-General on such claim shall be excluded. 

27. (r) When the Administrator-General has, so far as may 

« • . be, discharged all the liabilities of an 

'TrusteTas"trustee of assets administered by him, he shall notify the 
after completion of adminis- the fact in the ofificial Gazette, and he 
^ration. may, by an instrument in writing, with 

the consent of the Oflicial Trustee and subject to any rules 
•made by the Government, appoint the Ofificial Trustee to be the 
trustee of any assets then remaining in his hands. 

(a) Upon such appointment such assets shall vest in the 
Ofificial Trustee as if he had been appointed trustee in accordance 
with the provisions of the Ofificial Trustees Act, 1913 , and shall be 
held by him upon the same trusts as the same were held im- 
mediately before such appointment. 

28. (/) The High Court at the Presidency-town may, on 
Power for High Court to application made to it, give to the 

give directions regarding Administrator-General of the Presidency 
-administration of estate. general or special dire ctions as to 

any estate in his charge or in regard to the administration of any 
such estate. 
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( 5 ) Applications under sub-section (/) may be made by the 
Administrator General or any person interested in the assets or in 
the due administration thereof. 

29. (/) No Administrator General shall be required by any 
No security nor oath to be Court to enter into any administration- 

required from Administrator b ond, or to give Other Security to the 
•General. Q ourt, on the grant of any letters of 

administration to him by th at name. 

( 2 ) No Administrator General or Deputy Administrator 
Manner in which petitions General shall be required to verify, other- 
to be verified by Administra- wise than by his signature, any petition 
tor General and his Deputy, .presented by him under the provisions of 
this Act, and, if the facts stated in any such petition are not within 
the Administrator General’s own personal knowledge, the petition 
may be subscribed and verified by any person competent to make 
the verification. 

(j) The entry of the Administrator General by that name in 
Entry of Administrator- the books of a Company shall not consti- 
■Generai not to constitute tute notice of a trust, and a Company 
notice of a trust. entitled to object to enter 

the name of the Administrator General on its register by reason 
•only that the Administrator General is a corporation and in dealing 
with assets the fact that the person dealt with is the Administrator 
(General shall not of itself constitute notice of a trust. 

30. The Administrator General may, whenever he desires, for 

Power to examine on oath. P^poses of this Act, tO satisfy him- 

self reagarding any question of fact, 
■examine upon oath (which he is hereby authorised to administer) 
any person who is willing to be so examined by him regarding such 
question. 

(e) Grant of Certificates. 

31. Whenever any person has died leaving assets within any 
In what case Administrator Presidency, and the Administrator 

Generalmay grant certificate. General of such Presidency is satisfied 
that such assets, excluding any sum of money deposited in a 
Goveinment Savings Bank, or in any Provident Fund to which the 
provisions of the Provident Funds Act,* 1897 , apply, did not at the 


• Act IX. of 1897. 
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date of death exceed in the whole one thousand rupees — in value, 
he may, after the lapse of one month from the death if he thinks fit, 
or before the lapse of the said month if he is requested so to do by 
writing under the hand of the executor or the widow or other person 
entitled to administer the estate of the deceased, grant to any person, 
claiming otherwise than as a creditor to be interested in such assets, 
or in the due administration thereof, a certificate under his hand 
entitling the claimant to receive the assets therein mentioned left by 
the deceased, within the Presidency to a value not exceeding in the 
whole one thousand rupees : 

Provided that no certificate shall be granted under this 
section — 

(i) where probate of the deceased’s will or letters of adminis- 

tration of his estate has or have been granted, or 

(ii) in respect of any sum of money deposited in a Govern- 

ment Savings Bank or in any Provident Fund to which 
the provisions of the Provident Funds Act,* 1897, apply. 

32 . If> in cases falling within section 31, no person claiming 
Grant of certificate to to be interested otherwise than as a 
creditors and power to take creditor in such assels or in the due 
charge of certain estates. administration thereof obtains, within 
three months of the death of the deceased a certificate from the Ad- 
ministrator General under the same section, or probate of a will or 
letters of administration of the estate of the deceased, and such 
deceased was not an exempted person, or was an exempted 
person who has left assets ’within the ordinary original civil 
jurisdiction of the High Court, or within any area notified by 
the Government in this behalf in the official Gazette, the Adminis- 
trator General may administer the estate without letters of adminis- 
tration, in the same manner as if such letters had been granted to 
him; 

and if he neglects or refuses to administer such estate, he shall, 
upon the application of a creditor, grant a certificate to him in the 
same manner as if he were interested in such assets otherwise than 
as a creditor, 

and such certificate shall have ths same effect as a certificate 
granted under the provisions of section 3 1, and shall be subject to 
all the provisions of this Act which are applicable to such 
certificate ; 
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Provided that the Administrator General may, before granting 
such certificate, if he thinks fit, require the creditor to give reason- 
able security for the due administration of the estate of the deceased. 

33 . The Administrator General shall not be bound to grant 

Administrator General not certificate under Section 31 or sec- 

bound to grant certificate tlGD unleSS 06 iS S^tlSUeu Oi the tUl& 
unless satisfied of claimant's Qf the claimant and of the value of the 
title, etc. assets left by the deceased within the 

presidency, either by the oath of the claimant, or by such other 
evidence as he requires. 


84 - The holder of a certificate granted in accordance with the 

Effect of certificate provisions of section 31 or section 32 

Httect ot certifacate. 

fied in such certificate the same powers and duties, and be subject 
to the same liabilities as he would have had or been subject to if 
letters of administration had been granted to him: 

Provided that nothing in this section shall be deemed to require 
any person holding such certificate, 

(a) to file accounts or inventories of the assets of the deceased 
before any Court or other authority, or 

(i) save as provided in section 32 to give any bond for the 
due administration of the estate. 


35 . The Administrator General may revoke a certificate 

Revocation of certificate. granted under the provisions of section 

31 or section 32 on any of the following 
grounds, namely : — 

(f) that the icertificate was obtained by fraud or misre- 
presentation made to him, 

(«) that the certificate was obtained by means of an untrue 
allegation of a fact essential in law to justify the grant 
though such allegation was made in ignorance or 
» inadvertently. 


36 . (/) When a certificate is revoked in accordance witli the 
Surrender of revoked cer- provisions of Section 35, the holder thereof 
tificate. . ^ shall, on the requisition of the Adminis- 

trator General, deliver it up to such Administrator General, but 
shall not be entitled to the refund of any fee paid thereon. 

person wilfully and without reasonable cause omits 
0 deliver up the certificate, he shall be punishable with imprison-' 

Act III., xpia.—a. 
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Administrator General not 
"bound to take out administra' 
tion on account of assets for 
which he has granted certi- 
ficate. 


ment which may extend to three months, or, with fine which may 
extend to one thousand rupees, or with both. 

37 . The Administrator General shall not be bound to take out 

letters of administration of the estate of 
any deceased person on account of the 
assets in respect of which he grants any 
certificate, under section 31 or section 
32, but he may do so if he revokes such 

certificate under section 35 or ascertains that the value of the estate 
exceeded one thousand rupees. 

38 . Where a person not having his domicle in British India 
Trar,sfer of certain assets has died leaving assets in any Presidency 

irom British India to executor and m the Country in which he bad his 
or administrator in country domicile at the time of his death, and 
of domicile for distribution. proceedings for the administration of his 

estate with respect to assets in any such Presidency have been taken 
under section 31 or section 32, and there has been a grant of 
administration in the country of domicile with respect to the assets 
in that country, 

the holder of the certificate granted under section 31 or section 
32, or the Administrator General, as the case may be, after having 
given the prescribed notice for creditors and others to send in to 
him their claims against the estate of the deceased, and after having 
xiischarged, at the expiration of the time therein named, such lawful 
claims as he has notice of, may, instead of himself distributing any 
jsurplus or residue of the deceased's property to persons residing Out 
of British India who are entitled thereto, transfer, with the consent 
of the executor or administrator, as the case may be, in the country 
of domicile, the surplus or residue to him for distribution to those 
persons. 

(/) Ltahilily, 

39 . (7) The revenues of the Government of India shall’ be 

Liability of Government. sums required tO 

discharge any liability which the Admi- 
uistrator General, if he were a private administrator, would be 
personally liable to discharge, except when the liability is one to 
which neither the Administrator General nor any of his officers has 
in any way contributed, or which neither he nor any of his officers 
could, by the exercise of reasonable diligence have averted, and in 
cither of those cases the Administrator General shall not, nor shall 
jthe revenues of the Government of India, be subject to any liability. 
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(2) Nothing in sub-section (/) shall be deemed to render the 
Government of India or the Administrator General liable for any- 
thing done before the commencement of this Act, by or under the 
authority of the Administrator General. 

40 . (i) If any suit be brought by a creditor against any 
Creditors’ suits against Administrator General, such creditor 
Administrator General. shall be liable to pay the costs of the suit 

unless he proves that not less than one month previous to the ins- 
titution of the suit he nad applied in writing to the Administrator 
General, stating the amount and other particulars of his claim, and 
had given such evidence in support thereof as, in the circumstances 
of the case, the Administrator General was reasonably entitled to 
require. 

(2) If any such suit is decreed in favour of the creditor, he shall, 
nevertheless, unless he is a secured creditor, be only entitled to 
payment out of the assets of the deceased equally and rateably with 
the other creditors. 

41 . Nothing in section 80 of the Code of Civil Procedure,^ 
Notice of suit not required shall apply to any suit against the 

in certain cases. Administrator General in which no 

relief is claimed against him personally. 


PART IV. 

Fees. 

4 : 2 . (/) There shall be charged in respect of the duties of the 

Administrator General such fees, whether 
by way of percentage or otherwise, as 
may be prescribed by the Government : 

Provided that, in the case of any estate, the administration of 
which has been committed to the Administrator General before the 
' commencement of this Act, the fees prescribed under this section 
^all not exceed the fees leviable in respect of such estate under the 
' Administrator General’s Act, 1874,! as subsequently amended : 

Provided further that, in respect of the duties of the Adminis- 
trator General under the Regimental Debts Act,J 1893, 

, prescribed in this section shall be determined in accordance wiUi 
H the provisions of that Act. 

— - 


* Act V. of 1908. t Act l{. of 1874. $ SS & c. 57. 
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( 2 ) The fees under this section may be at different rates for 
different estates or classes of estates or for different duties, and 
shall, so far as may be, be arranged so as to produce an amount 
sufficient to discharge the salaries and all other expenses incidental 
to the working of this Act (including such sum as Government 
may determine to be required to insure the revenues of the Govern* 
ment of India against loss under this Act). 


43. (/) Any expenses which might be retained or paid out of 
, , , any estate in the charge of the Adminis- 

Disposaloffees. GsnciSil, if he were a private 

administrator of such estate, shall be so retained or paid and the 
fees prescribed under section 42 shall be retained or paid in like 
manner as and in addition to such expenses. 


( 2 ) The Administrator General shall transfer and pay to such 
authority, in such manner and at such time as the Government may 
prescribe, all fees received by him under this Act, and the same 
shall be carried to the account and credit of the Government of 
India. 


PART V. 

Audit of the Admikistrator General’s Accounts. 

44. The accounts of every Administrator General shall be- 
Audit of Administrator audited at least once annually, and at 

General’s accounts. any other time if the Government so- 

direct, by the prescribed person and in the prescribed manner. 

45. The auditors shall examine the accounts and forward 
Auditors to examine ac- to the Government a statement thereof 

counts and report to Govern- in the prescribed form, together with a 

report thereon and a certificate signed 
by them showing — 

(a) whether they contain a full and true account of every- 
thing which ought to be inserted therein, 

(3) whether the books which by any rules made under this 
Act are directed to be kept by the Administrator- 
General, have been duly and regularly kept, and 

(tf) whether the assets and securities have been duly kept 
and invested and deposited in the manner pre- 
scribed by this Act, or by any rules made there- 
under, 
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or (as the case may be) that such accounts are deficient, or that 
the Administrator-General has ' failed to comply with this Act or 
the rules made thereunder, in such respects as may be specified 
in such certificate. 

Power of auditors to sura- 40 . (/) Every auditor shall have 

mon and examine witnesses, the powers of a Civil Court under the 
and to call for documents. ' of Cjyjl Procedure,* 1908, 

(c) to summon any person whose presence he thinks neces- 

sary to attend him from time to time ; and 

(^) to examine any person on oath to be by him ad- 
ministered ; and 

(<r) to issue a commission for the examination on inter- 
rogatories or otherwise of any person; and 

(d) to summon any person to produce any document or 

thing the production of which appears to be neces- 
sary for the purpose of such audit or examination. 

(;3) Any person who when summoned refuses, or without 
reasonable cause, neglects to attend or to produce any docu- 
ment or thing or attends and refuses to be sworn, or to be 
examined, shall be deemed to have committed an oSence within 
the meaning of, and punishable under, section 188 of the Indian 
Penal Code,f and the auditor shall report every case of such refusal 
or neglect to Government. 


47 * The costs of and incidental to such audit and examina- 

Costs of audit etc determined in accordance 

’ * with rules made by the Government, 

and shall be defrayed in the prescribed manner. 


IJi -tration. 


PART VI. 

Miscellaneous. 

48 . The Administrator-General may, in addition to, and not 
General powers of Adminis- in derogation of, any other powers of 

expenditure lawfully exerciseable by 
him, incur expenditure — 

(a) on such acts as may be necessary for the proper care 
and management of any property belonging to any 
estate in his charge ; and 


• Act V. of 1908. 
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(b) with the sanction of the High Court- at the Presidency- 
town on such religious, charitable and other objects, 
and on such improvements, as may be reasonable 
and proper in^the case of such property. 

4d. Any person interested in the administration of any estate,^ 

Power of person beneficially in the charge of the Adminis- 

interested to inspect Adminis- trator-Caeneral shall, subject to such 
trator-General’s accounts, conditions and restrictions as may be 
etc., and take copies. prescribed, be entitled at all reasonable 

times to inspect the acccunts relating to such estate and the 
reports and certificates of the auditor, and on payment of the 
prescribed fee, to copies thereof and extracts therefrom. 


50. (/) The Government shall make rules for carrying 
„ , , , into effect the objects of this Act and 

ower oma e ru es. j.ggy|^jjng jjjg proceedings of the 

Administrator-General. 


( 2 ) In particular and without prejudice to the generality of 
the foregoing power, such rules may provide for — 

(fl) the accounts to bs kept by the Administrator-General 
and the audit and inspection thereof, 

(^) the safe custody, deposit and investment of assets and. 
securities which come into the hands of the Ad- 
ministrator-General, 

(f) the remittance of sums of money in the hands of the 
Administrator-General, in cases in which such remit- 
tances are required, 

(d) subject to the provisions of this Act, the fees to be 
paid under this Act, and the collection and ac- 
counting for any such fees, 

(tf) the statements, schedules and other documents to be 
submitted to the Government or to any other 
authotity by the Administrator-General, and the 
publication of such statements, schedules or other 
documents, 

(/) the realization of the cost of preparing any such state- 
ments, schedules or other such documents, 

(^) the manner in which and the person by whom the costa 
of and incidental to any audit under the provision?^ 
of. this Act are to be determined and defrayed, 
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(A) the manner in which summonses issued under the 
provisions of section 46 are to be served and the 
payment of the expenses of any persons summoned 
or examined under the provisions of this Act 
and of any expenditure incidental to such examina* 
tion, and 

(f) any matter in this Act directed to be prescribed. 

(j) All rules made under this Act shall be published in the- 
official Gazette and, on such publication, shall have effect as if 
enacted in this Act. 


51 . Whoever, during any examination authorised by this 
P , . , Act, makes upon oath a statement which- 

a se evi ence. false, and which he either knows or 

believes to be false or does not believe to be true, shall be deemed 
to have intentionally given false evidence in a stage of a judicial 
proceeding. 


52 . All assets in the charge of the Administrator-General 


Assets unclaimed for twelve 
years to be transferred to 
Government. 


which have been in his custody for a- 
pericd of twelve years or upwards whe- 
ther before or after the commencement 


of this Act without any application for payment thereof having 
been made and granted by him shall be transferred, in the 
prescribed manner, to the account and credit of the Government 
of India : 


Provided that this section shall not authorise the transfer of 
any such assets as aforesaid, if any suit or proceeding is pending 
in respect thereof in any Court, 


53. (/) If any claim is hereafter made to any part of the 

Mode of proceeding by assets transferred to the account and- 

claimant to recover principal credit of the Government of India under 
money so transferred. . r > . . \ ^ 

the provisions of this Act, or any Act 

hereby repealed, and if such claim is established to tne satis- 
faction of the prescribed autnority, the Government of India shall' 
pay to the claimant the amount of the principal so transferred 
to Its account and credit or so much thereof as appears to be: 
due to the claimant. 


(2) If the claim is not established to the satisfaction of the 
prescribed authority, the claimant may, without prejudice to hi& 
right to take any other proceedings for the recovery of sucA 
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assets, apply by petition to the High Court at the Presidency-town 
against the Secretary of State for India in Council, and such 
Court, after taking such evidence as it thinks fit, shall make such 
order in regard to the payment of the whole or any part of the 
said principal sum as it thinks fit, and such order shall be 
binding on all parties to the proceeding. 


(j) The Court may further direct by whom the whole or any 
•part of the cost of each party shall be paid- 

54 . (/) Whenever any person, other than an exempted 

person, dies leaving assets within the 
limits of the jurisdiction of a District 
Judge, the District Judge shall report 
the circumstance without delay to the 
Administrator-General of the Presidency, 
stating the following particulars so far as they may be known 
to him 


District Judgo in certain 
cases to take charge of pro- 
pcrtycf deceased persons and 
to report to Administrator- 
General. 


(a) the amount and nature of the assets, 

(b) whether or not the deceased left a will and, if so, in 

whose custody it is, 

(r) the names and addresses of the surviving next-of-kin of 
the deceased, 

and, on the lapse of one month from the date of the death, 

(d) whether or not any one has applied for probate of 
the will of the deceased or letters of administration 
of his estate. 


(a) The District Judge shall retain the assets under his 
•charge, or appoint an officer under the provisions of section 339 
of the Indian Succession Act, 1865, to take and keep possession 
of the same until the Administrator-General has obtained letters 
■of administration, or until some other person has obtained probate 
or such letters or a certificate from the Administrator-General 
under the provisions of this Act, when the assets shall be 
-delivered over to the holder of such probate, letters of administra- 
tion or certificate : 

Provided that the District Judge may, if he thinks fit, sell 
any assets which are subject to speedy and natural decay, or 
which for any other sufficient cause he thinks should be sold, 
and he shall thereupon credit the proceeds of such sale to the 
■estate. 
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(j) The District Judge may cause to be paid out of any 
assets of which he or such officer has charge, or out of the 
proceeds of such assets or of any part thereof, such sums as may 
appear to him to be necessary for all or any of the following 
purposes, namely : — 

(c) the payment of the expenses of the funeral of the 
deceased and of obtaining probate of his will or 
letters of administration of his estate or a certificate 
under this Act, 

( 3 ) the payment of wages due for services rendered to 
the deceased within three months next preceding 
his death by any labourer, artizan or domestic 
servant, 

(f) the relief of the immediate necessities of the family of 
the deceased, and 

{d) such acts as may be necessary for the proper care 
and management of the assets left by the deceased. 


and nothing in section 279, section 280 or section 281 of the 
Indian Succession Act,* 1865, or in any other law for the time 
being in force with respect to rights of priority of creditors of 
deceased persons shall be held to affect the validity of any 
payment so caused to be made. 


Succession Act and Corn* 
panics Act not to affect Ad' 
pinistrator-General, and sav> 
ingof provisions of Presidency 
Police Acts as to petty estates. 


55 . (/) Nothing contained in the 
Indian Succession Act,* 1865, or the 
Indian Companies Act,t 1882, shall be 
taken to supersede or affect the rights, 
duties and privileges of any Administra- 
tor-General. 


(2) Nothing contained in the Indian Succession Act,* 1865, 
or in this Act, shall be deemed to affect, or to have affected, any 
law for the time being in force relating to the moveable property 
under two hundred rupees in value of persons dying intestate 
within any of the Presidency-towns or in the town of Rangoon, 
which shall be or has been taken charge of by the police for the 
purpose of safe custody. 

Order of Court to be equi- 56 . Any order made under this 

talent to decree. A.ct by any Court shall have the same 

effect as a decree. 


* Act X. of 1865. 


t Act VI. of 1882. 
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CASaiBRS. 


[Act in. 


ihe construction and use of works on land so taken)* may, by 
special contract, signed by the owner of such property so delivered 
as last aforesaid, or by some person duly authorized in that behalf 
by such owner, limit his liability in respect of the same. 


-! The liability of the owner of any railroad or tramroad 

Liability of owner of rail- constructed under the provisions of the 

ISw. StoSV'sUiiai O' for .he loss of 

contract. or damage to any property delivered 

to him to be carried, not being of the description contained in 
the schedule to this Act, shall not be deemed to be limited or 
affected by any special contract ; 


but the owner of such railroad or tramroad shall be liable 
When such owner answer- for the loss of Or damage tO property 
able for loss or damage. delivered to him to be carried only 

when such loss or damage sliall have been caused by negligence 
or a criminal act on his part or on that of his agents or servants. 


8. Notwithstanding anything hereinbefore contained, every 
Common carrier liable for common carrier shall be liable to the 
loss or damage caused by owner for loss of or damage to any 
neglect or fraud. property delivered to such carrier 

to be carried, where such loss or damage shall have arisen from 
the negligence or a criminal act of the carrier or any of his agents 
or servants. 


9. In any suit brought against a common carrier for the 

Suitors against carriers damage, or non-delivery of goods 

for loss not required to prove entrusted to him for carriage, It shall 
negligence, &c. necessary for the plaintiff to prove 

that such loss, damage, or non-delivery was owing to the neg- 
ligence or criminal act of the carrier, his servants, or agents.§ 

10. [Saving of provisions 0 / Act XVIII. of 1 8 Repealtd 
by the Indian Railways Act {IX. of i8go). 


* See now the Land Acquisition Act (I. of 1894), s. 2. 
t S. 7 (so far as it relates to railways) has been repealed by the 
Indian Railways Act (IX. of 1890), Ch. VII., s. 72. 

I See now the Land Acquisition Act (I. of 1S94), s. 2. 

$ This is in accordance with the English common-law. — g®® 

2, Com. B. 890; Richard v. Land., Brighton, & S. C. Ry- Co .,1 
Com. B. 839. 
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CARRIERS. 


D 

10.* No suit shall be instituted against a common carrier 
Notice of loss or injury to for the loss of, or injury to, goods en- 
be given within six monihs. trusted to him for carriage, unless notice 
in writing of the loss or injury has been given to him before the 
institution of the suit and within six months of the time when the 
loss or injury first came to the knowledge of the plainliff. 


SCHEDULE. 


Gold and silver coin. 

Gold and silver in a manufactured 
or unmanufactured state. 

Precious stones and pearls. 

Jewellery. 

Time-pieces of any description. 

Trinkets. 

Bills ard hundis. 

Currency* notes of the Government 
of India, or notes of any Banks, 
or securities for payment of 
money, English or loreign. 

Stamps and stamped paper. 

Maps, prints, and works of art. 

Writings. 


Title-deeds. 

Gold or silver plate, or plated 
articles. 

Glass. 

China. 

Silk in a manufactured or unmanu- 
factured state, and whether 
wrought up or not wrought up 
with other materials. 

Shawls and lace. 

Cloths and tissues embroidered with 
the precious metals or of which 
such metals form part. 

Articles of ivory, ebony, or san- 
dal-wood. 


* S. 10 has been added by the Carriers Act (X. of 1899), s. 2. The 
Carriers Act (III. of 1865), as originally enacted, contained ten sections. 
The tenth section (saving of provisiotis of Act XVlIl. of 1854) was repeal- 
ed by the Indian Railways Act (IX. of iSgo). The repealed section ran as 
follows: “10. Nothing in this Act shall affect the provisions contained 
in the ninth, tenth, and eleventh sections of Act No. XVIII. of 1854 
{relating to Railivays in India).” 





ACT XXI, OF i8SO: 

Tlie Caste Disabilities Removal Act, 1850.* 


Passed on the hth April 1850. 

An Act for extending the Principle 0/ Section g, Regulation 

VII., 1832, of the Bengal Code, throughout the Terri- 
tories subject to the Governmejtt of the East India 

Company. 

Whereas it is enacted by section 9, Regulation VIL, 

. 1832, f of the Bengal Code, that, 

® * “ whenever, in any civil suit, the parties 

to such suit may be of different persuasions, when one party 
shall be of the Hindu and the other of the Muhammadan 
persuasion, or where one or more of the parties to the suit 
shall not be either of the Muhammadan or Hindu persu- 
asion, the laws of those religions shall not be permitted 
to operate to deprive such, party or parties of any property 

• This is the short title given by the Indian Short Titles 
Act (XIV. of 1897). 

Act XXI. of 1850 has been declared to be in force in the whole 
of British India, except as regards the Scheduled Districts, by the 
Laws Lpcal Extent Act (XV. of 1874), s. 3. 

It has been declared in force in Upper Burma generally by 
the First Part of the Second Schedule to the Upper Burma Laws 
Act (XX. of 1886) pin the Santhal Parganas by the Santhal 
Parganas Laws Regulation (III. of l886), s. 6 and Sch. ; in the 
Arakan Hill District (with modifications) by the Arakan Hill 
District Laws Regulation (IX. of 1874), s. 3. 

, It has been declared : by notification under s. 3 . (a) of the, 
-Scheduled Districts Act (XIV. of 1874), to be in force in the fol- 
lowing Scheduled Districts, namely ; — 

(1) Sindh (see Gazette of India, 1880, Pt. I. p. 672) t 

(2) West Jalpaiguri [Gazette of India, i88i, Pt. I., p. 74) : 

(3) The Districts of Hazaribagh, Lohardaga, and Manbhum, 

and Pargana Dhalbhum and the Kolhan in the District 
of Singbhum (see Gazette of India, 1881, Pt. I., 
P. S04) : ’ 

2,000. — 23=1-1913. 


tlRepealed 
by the Ben- 
p a I Civil 
Courts Act 
(Vl.of 1871), 
■which hzis 
been repeal- 
ed by the 
Benpal, N.» 
W. P., and 
Assam Civtl 
Courts Act 
(XII. of 
1885). 


Act XXL, 1850. — X. 
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CASTE DISABILITIES REMOVAL ACT. 


Act XXI. to ■which, but for the operation of such laws, they would 
of 1850. ' have been entitled and whereas it would be beneficial 
to extend the principle of that enactment throughout the 
territories subject to the government of the East India 
Company ; it is enacted as follows : — 

1. So much of any law or usage now in force svithin 

ILaw or which the territories subject to the govern* 

inflicts forfeiture of, ment of the East India Company as 

or affects, richts or inflicts on any person forfeiture of 
change of tchgion on . , 

loss of caste, to cease vghis or property, or may be held m 
to be enforced. any way to impair or affect any right 

of inheritance by reason of his or her renouncing, or having 
been excluded from the communion of, any religion, or 
being deprived of caste* shall cease to be enforced as law 
in the Courts of the East India Company, and in the Courts 
established by Royal Charier widiin the said territories.t 


(4) The scheduled portion of the Mirzapur District (see 

Gaaette of India, 1879, Pt. I., p. 383) : 

(5) Jaunsar Bawar {ica Gazette of India, 1B79, Pt. I., p.383) : 

(6) The Districts of Peshawar, Hazata, Kohat, Bannu, Dera 

Ismail Khan, and Dera Ghazi Khan (sec Gasette of 
India, 1886, Pt, I., p, 48) ; 

(7) The District of Lahaul (see Gazette of India, 1886, " 

pt. I., p. 301) ; 

(8) The Scheduled Districts of the Central Provinces (see 

Gazette of India, 1879, Pt. I., p. 771) ; 

(9) Coorg (see Gazette of India, 1878, Pt, I., p. 747) ; 

(10) The District of Sylhet (see Gazette of India, -l 879 > 

Pt. I., p. 631) : 

(11) The rest of Assam (except the North Lushai Hills) (see 

Gazette of India, 1897, Pt. I., p. 299) : 

(la) The Porahat Estate in the Singbhum District (see 
Gazette of India, 1897, Pt. I., p. 1059). 

It has been extended, by notification under s. 5 of the last- 
tnentioned Act, to the following Scheduled Districts, namely 

(1) Kumaon and Garhwal (see Gazette of India, 1876, Pt. 

I., p. 606) : 

(2) The North-Western Provinces Tarai (see Gazette of 

India, 1876, Pt. I., p. 505). 


* 13 B. L. R. 25, 75.76. 
t 9 Moo* 1 . A. 239. 



THE 

BEMAL, N.-l. P., AND ASSAIiI CIVIL COUNTS ACt, 1887. 
(Act XII. of 1887 ).* 

modified up to yuly igto.\ 


Passed by the Governor-General of India in Council. 
Received His Excellency s Assent on the i itk March xSSj. 


An Act to consolidate and amend the Law relating to Civil Courts in 
Bengal^ the North- Western Provinces, and Assam, 

Whereas it is expedient to consolidate and amend the law 
relating to Civil Courts in Bengal, the Agraf and Assam ; It is 
hereby enacted as follows : — 


CHAPTER I. 

■Preliminary. 

1 . (/) This Act may be called the Bengal, North-Western 
Title, extent, and com- Provinces, and Assam Civil Courts Act, 

mencement. 1 887 : 

(2) It extends to the territories for the time being respectively 
administered by the Lieutenant-Governor of Bengal, the Lieutenant- 
Governor of the North-Western Provinces, and the Cnief Commis- 
sioner of Assam, except such portions of those tenitories as for 
the time being are not subject to the ordinary civil jurisdiction of 
the High Court, j; and 

(5) shall come into force on the first day of July 1887. 

2 . (/) {Re pealed by Act XU. 0/ 1891. '] 

* This Act has been extended to the district of Sarabalpore by, and 
cited as the “ Bengal, Agra, and Assam Civil Courts Act, 1887," in, the 
Sarabalpore Civil Courts Act (Ben. Act IV. of igo6).—See s. 2 of that Act 
printed, infra. 

+ Substituted for “Northwestern Provinces" by Act XVI. of 1911. 

? Here the words “ and except the Jhansi Division” have been re- 
pealed by the North-Western Provinces and Oudh Act XX. of 1890, s, 9. 

^.ooo.-B-s-rgrs. Act XU., 1887.— i. 
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BENGAL, N.-W. P., AND ASSAM CIVIL COURTS. [Act ] 


(2) * All Courts constituted, appointments, nominations, ru 
and orders made, jurisdiction and powers conferred, and lists p 
lised under the Bengal Civil Courts Act, 1871, or any enactir 
thereby repealed, or purporting, expressly or impliedly, to have b 
so constituted, made, conferred, and published, shall be deeraec 
have been respectively constituted, made, conferred, and publisl 
under this Act ; and 

(j) Any enactment or document referring to the Bengal C 
Courts Act, 187:, or to any enactment thereby repealed, shall 
construed to refer to this Act, or to the corresponding port 
thereof. 


CHAPTER II. 


Constitution of Civil Courts. 


Classes of Courts. 


3 . There shall be the follow 
classes of Civil Courts under this 
namely ; — 


(/) the Court of the District Judge; 

(2) the Court of the Additional Judge ; 
fj) the Court of the Subordinate Judge; and 
(4) the Court of the Munsif. 


4. The Local Government may, with the previous sanct 
Number of District Judges pf the Governor-General in Coun 
and Subordinate Judges- increase Or reduce the number of I 
trict Judges and Subordinate Judges now fixed. 


5 . The Local Government may, subject to the control of 

Governor-General in Council, alter 
number of Munsifs now fixed : 


Number of Munsifs. 


Provided that, except in the case of Munsifs whose mont 
salary does not exceed two hundred and fifty rupees, an incre; 
of the number of Munsifs now fixed shall not be made by 
Local Government without the previous sanction of the Govern 
General in Council. 


• Here the word “ But," repealed by Act XII. of 1891, has lx 

omitted. 
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0 . (/) Whenever the office of District Judge or Subordinate 
Vacancies among District Judge is vacant by reason of the death, 
or Subordinate Judges. resignation, or removal 01 the Judge OT 

other cause, or whenever the Governor-General in Council has 
sanctioned an increase of the number of District Judges or Subor- 
dinate Judges, the Local Government may fill up the vacancy, 
or appoint the additional District Judges or Subordinate Judges, 
as the case may be. 

(2) Nothing in this section shall be construed to prevent a 
Local Government from appointing a District Judge or Subor- 
dinate Judge to discharge for such period as it tninks fit, in addi- 
lion to the functions devolving on him as such District Jndge or 
Subordinate Judge, all or any of the functions of another District 
Judge or Subordinate Judge, as the case may be, 

7. (/) Whenever the office of Munsif is vacant, or whenever 
„ . „ the Local Government increases the 

Vacate, 

shall nominate such person as it thinks fit to be a Munsir, and the 
, Local Government shall appoint him accordingly. 

-- (2) The Local Government may, after consultation with the 
High Court, and with the previous sanction of the Governor- 
General in Council, make rules as to the qualiBcacions of persons 
to be appointed to the office of Munsif. 

(j) When rules have been made under sub-section (2), a per- 
son shall not be nominated under sub-section (/) unless he pos- 
sesses the qualifications required by the rules. 


8 . (/) When the business pending before any District Judge 

AMtionaUuag,,. Additional Judges 

for Its speedy disposal, the Local Govern- 
-ment may, upon the recommendation of the High Court* appoint 
such Additional Judges as may be requisite. 

(2) Additional Judges so appointed shall discharge any of the 
functions of a District Judge which the District Judge may assign 
to them, and, in the discharge of those functions, they shall exercise 
,the same powers as the District Judge. 

9 . Subject to the superintendence of the High Court, the Dis- 
Administrative control of trict Judge shall have administrative 

control over all the Civil Courts under 
this Act within the local limits of his jurisdiction. 


* Words repealed by Act XVI. of igii have been omitted here. 
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10. (/) In the event of the death, resignation, or removal of 
Temporary charge of Dis- the District Judge, or of his being in- 

trict Court. capacitated by illness or otherwise for 

the performance of his duties, or of his absence from the place at 
which his Court is held, the Additional Judge, or, if an Additional 
Judge is not present at that place, the senior Subordinate Judge 
present thereat, shall, without relinquishing his ordinary duties, 
assume charge of the office of the District Judge, and shall con- 
tinue in charge thereof until the office is resumed by the District 
Judge, or assumed by an officer appointed thereto. 

(3) While in charge of the office of the District Judge, the 
Additional Judge or Subordinate Judge, as the case may be, may, 
subject to any rules which the High Court may make in this be- 
half, exercise any of ihe powers of the District Judge. 

11 . (/) In the event of the death, resignation, or removal of a 
Transfer of proceedings Subordinate Judge, or of his being in- 

on vacation of office of capacitated by illness or otherwise for 
Subordinate Judge. performance of his duties, or of his 

absence from the place at which his Court is held, the District 
Judge may transfer all or any of the proceedings pending in the 
Court of the Subordinate Judge either to his own Court, or to any 
Court under his administrative control, competent to dispose of 
them. 

(3) Proceedings transferred under sub-section (/) shall be dis- 
posed of as if they had been instituted in tlie Court to which they 
are so transferred : 

(j) Provided that the District Judge may re-transfer to the 
Court of the Subordinate Judge or his successor any proceedings 
transferred under sub-section (/) to his own or any other Court. 

For the purpose of proceedings which are not pending in 
the Court of the Subordinate Judge on the occurrence of an event 
referred to in sub-section (/), and with respect to which that Court 
has exclusive jurisdiction, the District Judge may exercise all or 
any of the jurisdiction of that Court. 

12. (/) A District Judge, on the occurrence within the local 
Temporary charge of office limits of jurisdiction of any vacancy 

of Munsif. in the office of Munsif, may appoint such 

person as he thinks fit to act in the office until that person is relieved 
by a Munsif appointed under section 7 , or his appointment is can- 
celled by the District Judge. 
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(a) The District Judge shall forthwith report to the High 
Court the occurrence of every such vacancy and the making and 
cancelling of every such appointment. 

13. (/) The Local Government may, by notification in the 
Po\ver to fix local limits of official Gazette, fix and alter the local 
jurisdiction of Courts. limits of the jurisdiction of any Civil 

Court under this Act. 


same local jurisdiction is assigned to two or more 
Subordinate Judges, or to two or more Munsifs, the District Judge 
m^ assign to each of them such civil business cognizable by the 
Subordinate Judge or Munsif, as the case may be, as, subject to 
any general or special orders of the High Court, he thinks fit. 


business arising in any local area is assigned 
fj, ® istrict Judge under sub-section (. 2 ) to one of two or more 

nrd ar O'" Munsifs, a decree or 

vllid hi Subordinate Judge or Munsif shall not be in- 

whnliv which it was made having arisen 

withb thi n V ^ beyond tne local area if that place is 
section (/) Local Government under sub- 


a ^ Causes appointed to be also 

as the case mav^hf^\l-fh-^ ^ Subordinate Judge or Munsif, 

case may be, within the meaning of this section. 

Courl^nJe^r" !hl?Art a jurisdiction of every Civil 

this section. ^ ^ deemed to have been fixed under 


14. (/) The Local Government may, by notification in the 
Place of sitting of Courts. ohicial Gazette, fix and alter the place 

or places at which any Civil Court under 
this Act is to be held. 


«hall*SdtemPd ^"5^ such Courts are 

emed to have been fixed under this section 


now held 


15. (/) Subject to such orders as may be made by the Gover- 
Vacations of Courts. nor-General in Council, the High Court 

in each year as close hnUnV Pf®P^*^®^,bst of days to be obscrv- 
y cir as Close holidays in the Civil Courts. 

U) The lla shall be published In the local official Gazette. 
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(j) A judicial act done by a Civil Court on a day specified in 
the list shall not be invalid by reason only o£ its having been done 
on that day. 


16. Every Civil Court under this Act shall use a seal of such 

form and dimensions as are prescribed 
by the Local Government. 


Seals of Court. 


17. (/) Where any Civil Court under this Act has from any 
Continuance of proceedings causes ceased to have jurisdiction with 
of Courts ceasing to have respect to any case, any proceedings in 
juris iction. relation to that case which, if that Court 

had not ceased to have jurisdiction, might have been had therein 
may be had in the Court to which the business of the former Court 
has been transferred. 


(a) Nothing in this section applies to cases for which provi- 
sion is made in section 623* or section 649* of the Code of Civil 
Procedure, or in any other enactment for the time being in force. 


CHAPTER III. 

Ordinary Jurisdiction. 

18. Save as otherwise provided by any enactment for the 
Extent of original jurisdic- being in force, the jurisdiction of a 

tion of District or ljubordi- District Judge or Subordinate Judge ex- 
nate Judge. tends, subject to the provisions of sec- 

tion 15 of the Code of Civil Procedure, t to all original suits for the 
time being cognizable by Civil Courts. 

19. (/) Save as aforesaid, and subject to the provisions of 
Extent of jurisdiction of sub-section (5), the jurisdiction of a 

Munsif. Munsif extends to all like suits of which 

the value does not exceed one thousand rupees. 

( 2 ) The Local Government may, on the recommendation of 
the High Conrt, direct, by notification in the oflScial Gazette, with 
respect to any Munsif named therein, that his jurisdiction shall ex- 


* I. e., S3, 623 and 649 of Act XIV, of 1882 (the old Code now repealed), 
which should now mean to apply to s. 114 with r. j of O, XLVII., and ss. 
36 and 37, respectively, of Act V. of 1908 (the new Code entirely repealing 
the former Act). 

t Act V. of 1908. 
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tend to all like suits oi such value not exceeding two thousand 
rupees as may be specified in the notification. 

20. (/) Save as otherwise provided by any enactment for the 
Appeals from District and time being in force, ^ appeal from a 
Additional Judges. decree or order of a District Judge or 

Additional Judge shall lie to the High Court. 

( 2 ) An appeal shall not lie to the High Court from a decree 
or order of an Additional Judge in any case in which, if the decree 
or order had been made by the District Judge, an appeal would 
not lie to that Court. 

Appeals from Subordinate 21* (/) Save as aforesaid, an ap-* 
Judges and Munsifs. peal from a decree or order of a Subor- 

dinate Judge shall lie — 

(fl) to the District Judge where the value of the original suit 
in which, or in any proceeding arising out of which, 
the decree or order was made, did not exceed five^ 
thousand rupees, and 

( 3 ) to the High Court in any other case. 

( 2 ) Save as aforesaid, an appeal from a decree or order of a 
Munsif shall lie to the District Judge. 

(j) Where the function of receiving any appeals which lie to 
the District Judge under sub-section (/) or sub-section ( 2 ) has been 
assigned to an Additional Judge, the appeals may be preferred to 
the Additional Judge. 

( 4 ) The High Court may, with the previous sanction of the 
Local Government, direct, by notification in the official Gazette, 
that appeals lying to the District Judge under sub-section ( 2 ) from 
all or any of the decrees or orders of any Munsif shall be preferred 
to the Court of such Subordinate Judge as may be mentioned in 
the notification, and the appeal shall thereupon be preferred ac- 
cordingly. 


CHAPTER IV. 

Special Jurisdiction. 

22. (/) A District Judge may transfer to any Subordinate 
to transfer to Subor- Judge under his administrative control 
appeals from any appeals pending before him from 
' the decrees or orders of Munsifs. 
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(2) The District Judge may withdraw any appeal so transferred, 
and either hear and dispose of it himself, or transfer it to a Court 
under his administrative control competent to dispose of it. 

(j) Appeals transferred under this section shall be disposed 
of subject to the rules applicable to like appeals when disposed of 
by the District Judge. 

23 . (/) The High Court may, by general or special order, 

Exercise by Subordinate authorize any Subordinate Judge or 
Judge or Munsif of jurisdic- Munsif to take cognizance or, or any 
tion of District Court in cer- District Judge to transfer to a Subordinate 
tain proceedings. j qi Munsif under his administrative 

control, any of the proceedings next hereinafter mentioned, or any 
class of those proceedings specified in the oroer. 

(a) The proceedings referred to in sub-section (/) are the 
following, namely — 

(а) proceedings under Bengal Regulation V., 1799 (/a limit 

the Interference of the Ztllah and City courts of 
Dewani Adalat in the Execution 0/ Wills and Admi- 
nistration to the Estates of persons dying intestate')) 

( б ) {^Repealed by the Guardians and Wards Act [VIIL of 

(c) \Repealed by the Succession Certificate Act {V/I. of 

i88g)^ 

[d) proceedings under the Indian Succession Act,* 1865, and 

the Probate and Administration Act,t 1881, which 
cannot be disposed of by District Delegates ; and 

((f) references by Collectors under section szzCJ of the Code 
of Civil Procedure. 

(j) The District Judge may withdraw any such proceedings 
taken cognizance of by, or transferred to, a Subordinate Judge or 
Munsif, and may either himself dispose of them, or transfer tnem 
to a Court under his administrative control competent to dispose 
of them. 


Act X. of 186s. t Act V. of i88r. 

$ JVow Third Schedule of Act V. of 1908. 
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24. (/) Proceedings taken cognizance of by, or transferred to, 
Disposal of proceedings re- ^ Subordinate Judge or Munsif, as the 
• 5 ec[fon/° last-foregoing case may be, under the last-foregoing 
• , , section, shall be disposed of by him sub- 

ihe Dto ' JudgTf "I"®" disposed of by 

of a Munsif in any such 
f appeal from the order of the District Tudire on the 

Judge 1 allowed hi fh ^ ‘he District 

judge IS allowed by the law for the time being in force. 

, 25. The Local Government may, by notification in the official 

Subordi- Gazette, confer, within such local limits 

c7i rSS 7 Subordinate 

t'on. ^ ^ Judge or Munsif, the jurisdiction of a 

the Provincial Small Judge of a Court of Small Causes under 
cognisrc byfuch -f 7. 'he irial of suits 

hundred rupees irtheca^'oTa n,.K '? exceeding five 

and fifty runeest in th. IT. ° S“hord,„a (5 judge or two hundred 

wi.hdra;a?;Uai?,=orsre'^^^^^^^^^^^ “ ““7 


CHAPTER V. 

Misfbasanch. 

S^r^en,” 

„hen?v«'i? ”“7. 

wnenever it sees urgent necessity for so 

( 2 ) Whn , u°‘ug, suspend a Subordinate Judge, 
under slb.slcS"(0 u sS ^ Subordinate Judge 

the circumstaices of the m "■= 

^ shall make such order with ? ‘h“ Govern- 

ucn order wit h respect thereto as it thinks fit. 


t w* a “•“‘■SSv! 

l-o'atious subsHluW for |,„„d„d rupees - by 
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Suspension or removal of 28. (/) The High Court may ap- 

Munsif by High Court. point a commission for enquiring into 

alleged misconduct of a Munsif. 

(3) On receiving the report of the result of the inquiry, the 
High Court may, if it thinks fit, remove or suspend the Munsif. 

(5) The provisions of Act No. XXX Vll. of 1850 {for rtguld- 
ing Iriquirus into the Behaviour of Public Servants) shall apply to in- 
quiries under this section, the povvers conferred by that Act on the 
Government being exercised by the High Court. 

{f) The High Court may, before appointing the commission, 
suspend the Munsif pending the result of the inquiry. 

(5) The High Court may, without appointing a commission, 
remove or suspend a Munsif. 

29. (/) A District Judge may, whenever he sees urgent ne- 
Suspension of Munsif by cessity for SO doing, suspend a Munsif 
District Judge. under his administrative control. 

^ (3) Whenever a District Judge suspends a Munsif under sub- 
section (/), he shall forthwith report to the High Court the circum- 
stances of the suspension, and the High Court shall make such 
order with respect thereto as it thinks fit. 


CHAPTER VI. 


Ministerlu. Offichrs. 


30. District Judges shall appoint the ministerial ofiicers of 
Appointment and removal their Courts, and, Subject only to the 
of ministerial officers of Dis- Control of the Local Government, may 
trict Courts. remove or suspend those officers, or fine 

them in an amount not exceeding one month’s salary. 

Appointment and removal 31. (/) The ministerial officers of 

of ministerial officers of other the Civil Courts Subject to the adminis- 

trative control of the District Judge shall 
be appointed, — 


(a) in the case of an appointment not likely to last, and not 
lasting, longer than two months, by those Courts, and, 

(3) in any other case, by the District Judge. 
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(2) An Additional Judge, Subordinate Judge, or Munsif may, 
by order, remove or suspend, or fine in an amount not exceeding 
one month's salary, any ministerial 'officer of his Court who is 
guilty of misconduct or neglect in the performance of the duties 
of his office. 


82 . The provisions of the two last-foregoing sections shall be 

subject to the following modifications 
in their application to ministerial officers 
employed by more Civil Courts than 
one, namely — 


Appointment and removal 
of ministerial officers on joint 
establishments. 


(a) appointments not likely to last, and not lasting, longer 
than two months shall be made by the Court of the 
highest class among those Courts, or, where there is 
no difference in class among those Courts, by the 
senior among the presiding Judges thereof ; and 

(^) such ministerial officers may not be removed or sus- 
pended by any Court except the Court which, under 
clause (a) of this section, is for the time being charg- 
ed with the duty of making appointments to fill tern-- 
porary vacancies. 


33 . The District Judge, subject only to the control of the 

, powers of District Local Government, may, by order, sus- 

tn rsi^ove any ministerial officer 

otherwic« 3 * or section 32 applies, and may, on appeal or 

sectinriQ h modify any order made under either of those 

sections by any Court under his administrative control. 

34. (/) The Local Government may, at the instance of the 
gciransfer of ministerial of- High Court, or of a District Judge, trans- 

Court iind«r A . . ier a. ministerial officer from any Civil 
^ourt under this Act to any other such Court. 

any transfer a ministerial officer from 

35. Any fine imposed under this chapter may be recover- 

Recovery of fines. f*y deduction from the salary of the 

person fined. 



13 BENGAL, N.-W. P., AND ASSAM CIVIL COURTS. [ACt Xll. 

CHAPTER VII. 

Supplemental Provisions. 

36 . (/) The Local Government may, invest with the powers 
Power lo confer powers of any i_.ivil Court under this Act, by 
Civil Courts on officers. name or in virtue of office, — 

(a) any officer in the Chutia Nagpur, “Sambalpur ”* Jul* 
paigori, or Darjiling District, or in any part of the 
territories administered by the Chief Commissioner 
of Assam, except ttie district of Silhat, or, 

( 3 ) after consultation with the Pligh Court, any officer serv- 
ing in any other part of the territories to which this 
Act extends, and belonging to a class defined in this 
behalf by the Local Government with the previous 
sanction of the Gevernor-General in Council. 

(a) Nothing in sections 4 to S (both inclusive) or sections lO 
to 12 (both inclusive), or sections 27 to 35 (both inclusive) applies 
to any officer so invested, but all the other provisions of this Act 
shall, so far as those provisions can be made applicable, apply to 
him as if he were a Judge of the Court with the powers of wtiich he 
is invested. 

(j) Where, in the territories mentioned in clause (a) of sub 
section (/), the same local jurisdiction is assigned to two or more 
officers invested with the powers of a Munsif, the officer invested 
with the powers of a District Judge may, with the previous sanction 
of the Local Gove rnment, delegate his functions under sub-section 
(2) of section 13 to an officer invested with the powers of a Sub- 
ordinate Judge, or to one of the officers invested wtth the powers of 
a Munsif. 

Where the place at which the Court of an officer invested 
with powers under sub-section (/) is to be held has not been hxed 
under section 14, the Court may be held at any place within the 
local limits of its jurisdiction. 

37. (/) Where, in any suit or other proceeding, it is necessary 
Certain decisions to be ac" fui' ^ Civil Court to decide any question 
cording to native law. regarding succession, inheritance, marri- 

age, or caste, or any religious usage or institution, the Muhamma- 


* The word "Sambalpur” has been inserted by the Sambalpur Civil 

Courts Act (Ben. Act IV. of 1906), s. 6. 
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dan law in cases where the parties are Muhammadans, and the 
Hindu law in cases where the parties are Hindus, shall form the 
rule of decision, except in so far as such law has, by legislative 
enactment, been altered or abolished. 

(2) In cases not provided for by sub-section (/), or by any 
other law for the time being in force, the Court shall act according 
to justice, equity, and good conscience. 


38 . (/) The presiding officer of a Civil Court shall not try 
Judges not to try suits in any suit or Other proceeding to which he 
which they are interested. isa party, or in which he is personally in- 
terested. 


( 2 ) The presiding officer of an appellate Civil Court under this 
Act shall not try an appeal against a decree or order passed by 
himself in another capacity. 


(y) When any such suit, proceeding, or appeal as is referred 
to in sub-section (/) or sub-section (a) comes before any such 
officer, the officer shall forthwith transmit the record of the case 
to the Court to which he is immediately subordinate, with a report 
of the circumstances attending the reference. 


(-5«) The superior Court shall thereupon dispoee of the case 
under section 25* of the Code of Civil Pocedure. 

(5) Nothing in this section shall be deemed to affect the ex- 
traordinary original civil jurisdiction of the High Court, 


P 

1? 


39 . For the purposes of the last-foregoing section, the presid- 
Subordination of Courts to ing officer of a Court subject to the ad- 
Distnct Court. ministrative control of the District Judge 

^all be deemed to be immediately subordinate to the Court of the 
iJistrict Judge, and, for the purposes of the Code of Civil Procedure,f 
tile Court of such an officer shall be deemed to be of a grade in- 
terior to that of the District Judge. 


Act '^-oi 1908 (the new Code repealing that of 188a, 

t No-s) Act V. of 1908. 
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40 . (/) This section and sections 15, 32, 37, 38, and 39 
Application of Act to apply to Courts of Small Causes con- 
Provincial Courts of Small stiiulcd under the Provincial Small Cause 

Courts Act,* 1887. 

(2) Save as provided by that Act, the other sections of this Act 
do not apply to those Courts. 


• Act No. IX, of 1887. 
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BEN. ACT NO. IV, OF 1906. 

The Sambalpur Civil Courts Act, 1906. 

Passed by the Lieutenant- Governor of Bekgal in Council. 


An Act to declare the Law relating to Civil Courts in the District of 

Sambalpur. 

Whereas it is expedient to declare the law relating to the 
Courts of Civil Judicature in the district of Sambalpur ; 

And whereas the previous sanction of the Governor-General 
has been obtained, under section 5 of the Indian Councils Act,* 
1893, to the passing of this Act ; 

It is hereby enacted as follows : — 


Short title, extent, and 1 * (/) This Act may be called the 

commencement. Sambalpur Civil Courts Act, 1906: 

extends to the territory decla red by the Proclamation of 
me Governor-General in Council, No. 2833 dated the 1st Septem- 
subject to and included within the Bengal Division 
of the Presidency of Fort William. 

(j) It shall come into force on such date as the Local Gov- 
ernment may, by notification in the Calcutta Gazette, direct. 


2. Notwithstanding anything contained in section 2 of the 

Bengal and Assam Laws Act, f 1905, 

Ts h ' Ce ntral Provinces Courts Act.J 1904: 

rSpSaled Jn ths district nf .^i»mK?s]nnr • onH ftiA "Ronnrol 


is hPTPK™ ^ ^‘stnct. the Central Provinces Courts Act,J 1904 
Nnrth w ^^0 district of Sambalpur ; and the Bengal 

orth-WesternProvmces, and Assam Civil Courts Act, § 1887 (whicl 

anv^ntho*r^^ purposes, but without prejudice tc 

CoVs AcrtSR'S’f 

Act, 1887}, IS hereby extended to that district. 


3 . All Courts 
Saving. 

territory under the 
«naer any enactment 


constituted, appointments, rules, and orders 
made, jurisdictions and powers confer- 
red, and other things done in the said 
said Central Provinces Courts Act,j: 1904, or 
repealed thereby, shall, so far as may be, be 




Act II. of 1904. 

§ Act XII. of 1887. 
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deemed to have been respectively constituted, made, conferred, and 
done under the said Bengal, Agra, and Assam Civil Courts Act,* 
1887. 

<3:. Any enactment or document referring to the said Central 
Construction of references Provinces Courts Act,t 1904. or many 
to Act II. of 1904. enactment repealed thereby, shall, in 

respect of the said district, be construed to refer to the said liengal, 
Agra, and Assam Civil Courts Act,* 1887, or the corresponding 
portion thereof. 

5. Nothing in this Act shall affect any proceeding which, at 

„ the commencement thereof, is pending 

Pend.n£r proceedmKs. Sambalpur dis- 

trict, and every such proceeding shall be continued as if this Act 
had not been passed : 

Provided that appeals from decrees and orders passed by Civil 
Courts, and not appealed against, before the commencement of this 
Act, shall lie to the Court exercising the jurisdiction under the 
Bengal, Agra, and Assam Civil Courts Act* 1887, which corres- 
ponds, as far as may be, to the jurisdiction of the Court to which 
such appeals would have lain if this Act had not been passed. 

6. In clause (a) of sub-section (/) of section 36 of the Bengal, 

Amendment of section 36 and Assam Civil Courts Act,* 

(r) (a) of Act XII. of 1SS7. 1887, after the words “ Chutia Nagpur,” 

the word “ Sambalpur” shall be inserted. 


* Act XII. of 1887. 


t Act II. of 1904. 


Part /. 

^^CTlONs. • 

title 

*■ ^^epeal of 


. — ,* Aiv^ nc- 

^mki eirn. 

■ ■ , mg. 

fO^TEi^Ts, 

I ^SCTiONs. 

iv^ 

h^‘ Poxver 

Joint j 

Judge, applied tr 
J°^ot 


Part ,„ 

■R^STRj^j, p 

^OU«Ts. 

rjct r..j 


^^‘Sinal 

c"'to? L ” OR. / 

'"speoiR^ PaRtvj 

'• ®'^o?D?i^r;« f“- 


T ‘^ypi 

«P, 

Part 

^ 4 . Power 

le' J'^‘<^ges. ° appoint ■ 


^ARt IJ ' ■ , / ‘PARTy 

’■''”S«w''P®->o„-s ■ /'■<• ■/'">=« 

* pS’- »PP 0i« 

/ Position of ^ ^'s- / ^ *iiE.“a«on nf a 

fsHon.-.. . /'«. oSS • . 




8«p, 


3 


CONTENTS. 


Sections. 

33- Situation of subordinate Courts. 

34. Classes of Suoordinate Judges, 
Jurisdiction of Subordinate Judge 

of first class. 

Jurisdiction of Subordinate Judge 
of second class. 

35. Special jurisdiction of Subordi- 

nate Judge of first class, 

36. Appeals from his decision. 

37. J Appellate jurisdiction of Sub- 

ordinate Judge of first class. 
s8. Power to invest Subordinate 
Judges with small-cause powers. 

39. Seal of Subordinate Judge. 

30, 31. [First Subordinate Judges ; 
Pending proceedings^ RepeaU 
ed by Act XU. of tS’]6. 

33. Reference of Government suits. 
Proviso. 

Removal or Suspension. 

33. Commission of enquiry into 

alleged misconduct. 

34. Supension of Subordinate Judges 

by High Court: by District 
Judge. 

Saving of power of Government 
to suspend or dismiss. 


Sections. 

PART VII. 
Teuporary Vacancies. 

3S« Temporary vacancy of office of 
District Judge. 

36. Delegation of powers of District 

Judge. 

37. Temporary vacancy of office of 

Subordinate Judge. 


PART VIII. 
Ministerial Officers. 

38. Appointment, Src., of ministerial 
officers. 

39 Duties of ministerial officers. 

40. Power to appoint Clerks of the 
Courts. 


PART IX. 
Miscellaneous. 

41. Rules for keeping proceedings. 

42. Fees for process. 

43. Sittings of Courts. 

Vacation, 


[Scheduler-Enactments rbpba* 
LBO.J Repealed by Act 
0/18 JO, 


C 3 1 

4 

ACT XIV. OF 1869: 

The Bombay CWl Courts Act, 1869. 


iRsCSIVHD THE G -G.’s AsSENT ON THE IQTH MaRCH 1 869. 


An Act to consolidate and amend the Law relating to the District 
and Subordinate Civil Courts in the Presidency of Bombay. 

Whereas it is espedient to consolidate and amend the law 

relating to the district and other subor- 
Preamble. diqate Civil Courts iu the Presidency 

of Bombay; It is, hereby enacted as follows 

PART I. 

1 / 

Preliminary. 


1. This Act may be called the Bombay Civil Courts Act, 

Short title. 1869; and extends Only to the territo- 

Extent. ties (other than Sindh*) under the 

government of the Governor of Bombay in Council in which the 
Code of Civil Proceduref is now in force. 

But the Governor of Bombay in Council may, by .notification 
^ in the Government Gazette, extend this Act to any other of the 
f territories under such government in which the said Codef is 
not in force, or to Sindh. 

2. [Repeal of enactments^ Repealed by Act XIV. of ifijo. 


PART IJ. 

District am;d,Sadr Stawons. 

’8. The Governor of Bombay in Council may, from .time, to 
.Alteratlpn and creation of ti®®> hy notification in the Government 
Gazette, alter the limits of existing zilas 


« V/ »♦ I ^ 


. * Ss. 3, 4, I a, 13, 14 to 20, 23, 32, 3S to 37, 40, and ,43^0! XIV. 
w 18^ have Since l^n extended, by notidcationa under the ^heduled 


u^trirta Actj(XIVr^bPi 874 ), to the Province ,o£, Sindh. 

i Act V.bf robs. ' ’ 
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(which shall hereafter be called districts), and create new districts 
for the purposes of this Act. 


4 . The Governor of Bombay in Council may also, from time 

Position of sadr station. notification in the Govern- 

ment Gazette, alter the position of the 
sadr station in any district, and fix the position of the sadr station 
in any new district. 


PART III. 


District Courts. 


5 . There shall 

District Judges. 


be 


in 


each district a District Court presided 
over by a Judge to be called the District 
Judge. He shall be appointed by the 
Governor of Bombay in Council, by whose authority only he shall 
be liable to be suspended or removed from his appointment.* 


6. The District Judge shall ordinarily hold the District 

Situation of District Court, p^^t at the sadr Station in his district, 

out may, with the previous sanction ot 
the High Court, hold it elsewhere within the district. 


7 . The District Court shall be the principal Court of original 
Original jurisdiction of civil jurisdiction in the district within 

District Court. the meaning of the Code of Civil 

Procedure.f 

8. Except as provided in sections i6, 17, and 26, the 
Appellate jurisdiction of District Court ' shall be the Court of 

District Court. ^ Appeal from all decrees and orders 

passed by the subordinate Courts from which an appeal lies under 
any law for the time being in force. 

9. The District Judge shall have general control over all the 
Control and inspection of Civil Courts and their establishments 

. within the district, and it shall be his 

duty to inspect, or to cause one of his assistants to inspect, the, 
proceedings of all the Courts subordinate to him, and to give such 
directions with respect to matters not provided for by law as he 
may think necessary, > 


f Act^ v" Act XII. of J876, have here been omittedt 
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be made thereon. i 

10. The rWtM 

Writs and orders. &ourt. and shall “^ke ^uch returns OT 

™,.s .b.ra.o under hU algaature and .he seal of .he Court 
as the exigencies of the case require. 

Ha shall further furnish such reports, ta“™^ te ijthe 

proceedings as may be called 

Reports and returns. Court or the Governor or xsomnay 

in Council. ‘ 

11. The District Judge shall use a L'aTthereoa 

in diameter, which shall bear tnereon 

, Seal of District Judge. Royal Arms with the following 

«>inscriptioninEnglish and the principal langmge of the district; 

"District Court of 


part IV. 


12 . The Governor 
to appoint joint 


Joint Judges. 

of Bombay in Council may, with the 
nrevious sanction of the Governor*Gen* 
LTrf ludl In Council, appoint in any 
irici a Joint Judge, who shall be invested with co-extensive 
,vers and a concurrent jurisdiction with the District judge, 
:ept that he shall not keep a file of civil suits, and shall transact 
ch civil business only as he may receive from the District 
as may have been referred to the Joint Judge by order or the 
igh Court. 


When the appointment of a Joint Judge shall have been 
inclioned by the Governor-General of India in Council, the 
iQvernor of Bombay in Council may, so long as such sanction 
anUnues in force, appoint a successor to such Joint Judge m case 
118 office becomes vacant, or transfer such Joint Judge ftom one- 
iislrict to another ; and in such other district the Joint Judge so 
hausferred shall have the same powers as he had in the former 
^isitict. , . 


& 
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13. All Regulations and Acts now or hereafter in force, an 
applied to dPPlyi"/ ‘o » “strict Jttdgd. *311 b 
Joint Judge. deemed to apply also to the joii 

Joint Judge’s seal. Judge; and the seal of ■ the Joint Judg 

shall be the same as is used by the District Judge. 


PART V. 

Assistant Judges. 

14. The Governor of Bombay in Council, under the geneii 
Power to appoint Assistant control of the Governor-General ( 

Judges. India in Council, may appoint one ( 

more assistants to the District Judge, and may suspend or renjov 
from his appointment any assistant so appointed ' 

15. An Assistant Judge shall ordinarily hold his Court < 

Situation of Assistant the same place as the District Judge ; 

Judge’s Court. he may hold his Court elsewhere witni 

the district whenever the District Judge shall, with the previot 
sanction of the High Court, direct him so to do. 

16. The District Judge may refer to any Assistant Judj 
Original jurisdiction of Subordinate to him original suits 

Assistant Judge. which the subject-matter does B 

amount to 10,000 rupees in amount or value, and miscellaneo' 
applications not being of the nature of appeals. 

The Assistant Judge shall have jurisdiction to try such sui 
and to dispose of such applications. 

Where the Assistant Judge's decrees and orders in such cas 
are, appealable, the appeal shall lie to the District Judge, or to ti 
High Court, according as the amount or value of the subjec 
matter does not exceed or exceeds 5,000 rupees.f 

17. The Governor of Bombay in Council may, by notificatii 
Appellate jurisdiction of in the Government Gazette, empow 

Assistant Judge. any Assistant Judge to try such apP®' 

from the decrees and orders of the subordinate Courts as wou 


* The rest of s. 14, repealed by Act XII. of 1876, have here be 
omitted. 

t A portion of a. 16, as originally enacted, has here been omitte 
having been repealed by Acts VII. of i88g and VIII. of 1890. 
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lie to the District Judge, and® as may be referred by him to the 
Assistant Judge. 

Decrees and orders passed under this section by an Assistant 
Judge ■ shall have the same force, and shall be subject to the same 
rules as regards procedure and appeals, as decrees and orders* 
passed by the District Judge. 

18. A person filling the office of Assistant Judge, on whom 
Continuance of Assistant ^h^ power of hearing appeals has once 
Judge’s appellate jurisdic- been conferred under section 17 , shall' 

• continue to have this posver so long and 
so often as he may fill the office of Assistant Judge without reference 
to the district in which he may be employed : provided that the 
Governor of Bombay in Council may, by notification in the Govern- 
ment Gazette, at any time svilhdraw such power. 

19. The Governor of Bombay in Council may, by notification 
' Power to invest Assistant in ^be Government Gazette, invest an 
Judge with powers of Dis- Assistant Judge with all or any of the 
trict Judge. powers of a District Judge within a par- 

ticular part of a district, and may, by like notification, from time 
to time, determine and alter the limits of such part. 

The jurisdiction of an Assistant Judge so invested shall, /ro 
exclude the jurisdiction of the District Judge from within the 
said limits. 


' Every Assistant Judge so invested shall ordinarily hold his 
M)uri at such place within the local limits of his jurisdiction as may 
be determined by the Governor of Bombay in Council, and may, 
with the previous sanction of the High Court, hold it at any other 
place within such limits. 


^sistant Judge to use seal 
01 District Judge. 


20 . Every Assistant Judge shall' 
use the seal of the District Judge to- 
whom he is assistant. 


PART VI. 

Subordinate Judges. 

21. There shall be in each district so many Civil Courts 
Civifcourts ^'^bordinate subordinate to the District Court as the 
, ^ Governor of Bombay in Council, acting 

PrM*'' -1 , control of the Governor-General of India in 

uncu, shall, from time to time, direct. 


i 
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22. The Judges of such subordinate Courts shall be appointed 

’’ Appointment of Subordin” by the Govemot of Bombay in Council} 
ate Judges. and shall be called Subordinate Judges. 

No person shall be appointed a Subordinate Judge unless he 
be a subject of the Queen who has practised “three”* years as an advo- 
cate of a High Court in India, or as a vakil in the High Court of Ju- 
“dicature in Bombay, or who has qualified for the duties of a Subordin- 
ate Judge according to such tests as may for the time being be 
prescribed by such High Court, or who has taken the degree pf 
Bachelor of Laws in the University of Bombay. 

The tests so prescribed by the High Court shall be notified in 
the Government Gasette. 

22 A. t The Governor-General in Council may, by notification 
Power to fix local limits of the official Gazette, fix, and, by a 
jurisdiction of Subordinate like notification, from time to time, alter, 

the local limits of the ordinary jurisdic- 
tion of the Subordinate Judges. 

23. The Subordinate Judges shall hold their Courts at such 
Situation of subordinate place or places as the Governor of 

Bombay in Council may, from time to 
time, appoint witnin the local limits of their respective jurisdictions. 

Wherever more than one such place is appointed, the District 
Judge shall, subject to the control of the High Court, fix the days 
on which the Subordinate Judge shall hold his Court at each of 
such places, and the Subordinate Judge shall cause such days to be 
duly notified throughout the local limits of his jurisdiction. 

The same person may be the Judge of more than one subordi- 
nate Court ; and in such cases the District Judge shall, subject to 
the control of the High Court, prescribe rules for regulating the 
time during which the Subordinate Judge shall sit in each Court. 

The Judge of any subordinate Court may, with the pevious 
sanction of the High Court, be deputed by the District Judge to 
the Court of another Subordinate Judge for the purpose of assisting 
him in the disposal of the suits on his file. 

Classes of Subordinate 24. The Subordinate Judges shall 

Judges. be of two classes. 


* Substituted for " five” by Bom. Act V. of 1912. 
t S. 22A has been added by Act IX. of 1880, s. 2. 
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The jurisdiction of a Subordinate 
. Jurisdiction of Subordinate Judge of the first clasa extends to aU 
Judge of first class. original suits and proceedings of a cml 

nature. 

The jurisdiction of a Subordinate Judge of the second class 
Jurisdiction of Subordinate' extends to all Original suils and proceed- 
Judge of second class. ings of a civil nature wherein the sub- 

ject-matter does not exceed in amount or value five thousand rupees. 

25. A Subordinate Judge of the first class, in addition to his 

ordinaiy jurisdiction, shall exercise a 
iarisdktion, in respect of such 
suits and proceedings or a civil nature 
wherein the subject-matter exceeds five thousand rupees in amount 
or value as may arise within the local jurisdictions of the Courts in 
the district presided over by Subordinate Judges of the second class. 


In districts to which more than one Subordinate Judge of the 
first class have been appointed, the District Judge, subject to the 
orders of the High Court, shall assign to each the local limita 
within which his said special jurisdiction is to be exercised. 


28. In all suits decided by a Subordinate Judge of the first 

class in the exercise of his ordinary and 
special original jurisdiction, of which 
the amount or value of the subject-matter exceeds 5,000 rupees, 
the appeal from his decision shall be direct to the High Court. 


Appeals from his decision. 


27. The Governor of Bombay in Council may invest any Sub- 

Appellate jurisdiction of Ordinate Judge of the first class with 
Subordinate Judge of first power to hear appeals from such decrees 

and orders of Subordinate Courts as 
may be referred to him by the Judge of the district. 

Decrees and orders so passed in appeal by a Subordinate 
Judge of the first class shall have the same force as if passed by a 
District Judge. 

Go''^ 6 inor of Bombay in Council may, whenever he thinks 
fit, withdraw such jurisdiction from any Subordinate Judge so 

(IiVvdI6Q« 


28. The Governor of Bombay in Council may invest, within 
invest Subordi- such local limits as he shall, from time 
small-cause to time, appoint, any Subordinate Judge 
of the first class with the jurisdiction of 
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a Judge of a Court of Small Causes, for the trial of suits cognizable 
by such Courts up to the amount of 500 rupees, and any Subordi- 
nate Judge of the second class with the same jurisdiction up to 
the amount of 50 rupees.* 

The Governor of Bombay in Council may, whenever he thinks 
fit, withdraw such jurisdiction from any Subordinate Judge so- 
invested. 


“ 28 . (/) The High Court may by general or special order 
Power to invest Subordi- invest any Subordinate Judge, within 
note Judges with jurisdiction such local limits and Subject to such 
uner certain cts. pecuniary limitation as may be prescribed 

in such order, with all or any of the powers of a District Judge or 
a District Court as the case may be under the Indian Succession- 
Act, 1865, the Probate and Administration Act, iSSr, or para- 
graph 5 of Schedule III. to the Code of Civil Procedure, 1908. 

(3) Every order made by a Subordinate Judge by virtue of the 
powers conferred upon him underisub-section (i) shall be subject to 
appeal to the Pligh Court or the District Court according as the 
amount or value of the subject-matter exceeds or does not exceed 
five thousand rupees. 

(.?) Every order of the District Judge passed on appeal under 
subsection (2) from the order of a Subordinate Judge shall be 
subject to an appeal to the High Court under the rules contained 
m the Code of Civil Procedure applicable to appeals from appellate 

decrees, t 

29 . Each Subordinate Judge shall use a seal one' inch 
Seal of Subordinate Judge, ^nd-a-half in diameter, bearing the Royal 
. Crown with the following inscription 

m English and the principal language of the district— “Subordinate 
Judge of 

SO. 31. \First SubordinaU yudges ; Pending proceedings i\ 
Repealed by Act RII. of i8j6- 


32 .J No Subordin ate Judge or Court of Small Causes shall 
Reference of Government receive or register a suit in which the 

Government or any officer of Govern- 


* But see Act XVII. of 1S79, s. $ (to be read with s. i). 
t See. 2 iA has been inserted by Bom. Act V. of 1912. 

A..* proviso, which has been added’ hereto by s. 3 

Act XV. of 1880) has been substituted for the original by Act X. of I87d^ 
X 5* 
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merit in his official capacity is a party'; but, in every such case, such' 
Judge or Court shall refer the plaintiff to the District Judge in 
whose Court alone (subject to the provisions of section 19) such 
suit shall be instituted ; 

Provided that nothing in this section shall be deemed to apply 
Proviso. to any suit, merely because — 

[a) a municipal corporation constituted under Bombay 
Act No. VI. of 1873, or any other enactment for the 
time being in force, is a party to such suit, and an 
officer of Government is, in his official capacity, a. 
member of such corporation, or 

( 3 ) an officer of a Court appointed under the Code of Civil 
Procedure, section 456* last paragraphf “is, in 
virtue of such appointment,” a party to such suit. 


Kemoval or Suspension. 

33 . Whenever the High Court is of opinion that there are^ 
Commission of enquiry in- good grounds for making a formal and 
to alleged misconduct. public enquiry into the truth of any impu- 

tation or misconduct by any Subordinate Judge, the High Court may 
appoint a Commissioner or Commissioners for the purpose of hold- 
ing such an enquiry, and, on the receipt of his or their report, may 
omer that the Subordinate Judge be removed or suspended from’ 
othce, or reduced to a lower class. 

® provisions of Act No. XXXVIl. of 1850 {for regulating 
^m^ries into the behaviour of public servants) shall apply to enquir- 

GnvpWi powers conferred by that Act on the 

Government being exercised by the High Court. 


Suspension of Subordinate 
Judges by High Court; by 
J^‘strict Judge. 


SO 


34 . The High Court may suspend' 
any Subordinate Judge from office- 
pending the result of an enquiry into hi&’ 
behaviour under this section. 

'vhenever he sees urgent necessity for 

control Subordinate Judge under his 

’ ^^henever the Dis trict Judge suspends any such 

apply to rules^^TaWo? should now be meant to 

“f ■89i”kav;S4 btnS°d.° '■ 
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Subordinate Judge, he shall forthwith report the case for the orders 
of the High Court. 

Nothing in this section or in section 33 shall be held to inter- 
Saving of power of Govern- fere with the right of Government to 
ment to suspend or dismiss. suspend or remove from office any 
Subordinate Judge at their discretion. 


PART VII. 

Temporary Vacancies. 

35. In the event of the death of the District Judge, or of his 
Temporary vacancy of being prevented from performing his 
office of District Judge. duties by illness or other casualty, or of 

his absence from his district on leave, the first in rank of the Assist- 
ant Judges in the district, or, in the absence from the district of an 
Assistant Judge, the first in rank of the Subordinate Judges, shall 
assume charge of the District Court without interruption to his 
ordinary jurisdiction, and, while so in charge, shall perform the 
duties of a District Judge, with respect to the filing of suits and 
appeals, receiving pleadings, execution of processes, return of writs, 
and the like, and shall be designated Assistant Judge or Subordi- 
nate Judge, as the case may be, in charge of the district, and shall 
continue in such charge until the office of District Judge may be 
resumed or assumed by an officer duly appointed thereto. 

30. Any District Judge leaving the sadr station, and proceed- 
Delegation of powers of 'ng cn duty to any place within his dis- 
District Judge. irict, may delegate to an Assistant Judge 

or, in the absence of an Assistant Judge, to a Subordinate Judge 
at the sadr station, the power of performing such of the duties enu- 
merated in section 35 as may be emergent; and such officer shall^ 
be designated Assistant or Subordinate Judge, as the case may be, 
In charge of the sadr station. 

37- In the event of the death, suspension, or temporary 
Temporary vacancy of absence of any Subordinate Judge, the 
office of Subordinate Judge. District Judge may empower the Judge 
of any subordinate Court of the same district to perform the duties 
of the Judge of the vacated subordinate Court, either at the place 
of such Court or of his own Court ; but in every such case the 
registers and records of the two Courts shall be kept distinct. 
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PART VlII. 


Ministerial Offichrs. 


- '38. All ministerial 0 flScers of the Civil Courts in each district 

Appomun=„t, &».. of mi- shall be appointed, and may bn fined 
nisterial ofBcers, Suspended, or dismissed; by the Uisirlct 

Judge, subject ■ to such rules as the High Court may, from time to 
time, prescribe : 


Provided that the J udge of every subordinate Court may, 
subject to the like rules, appoint the ministerial officers of such 
Court, whose salaries do not exceed rupees ten per mensem, and 
may by order fine, suspend, or dismiss any ministerial officer of 
such Court who is guilty of any misconduct or neglect in the per- 
formance of the duties of his office. > 


Every such order shall be subject to appeal to the District 
Judge, and the rules for the time being applicable to appeals to 
the Court of Session from orders of the Criminal Courts subordi- 
nate thereto shall apply to all appeals under this section. 

Nothing in this section shall exempt the offender from any 
penal or other consequences to which he may be liable under any 
other law in force for the time being. 

» I 

39. The duties of the said ministerial officers shall be regulat- 
Duties of ministerial offi- ' ed by such rules a? the High Court may, 

from time to time, prescribe. 

40. The Governor of Bombay in Council may, under the 
Power to appoint Clerks of general control of the Governor-General 

Courts. of India in Council, appoint to any Civil 

Court under ftiis Act a Clerk of the Court who, in addition to such 
duties as may, from time to lime, be prescribed by the High Court, 
may receive and register plaints, and shall refer such as he may 
consider should be refused for the orders of the Judge of the Court, 
and may sign all processes and authenticate copies of papers. 


PART IX. 

Miscellaneous. 

41. The proceedings of each Civil Court shall be kept and 
ine keeping proceed- recorded according to such rules as the 

High Court may, from time to time. 
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prescribe. The High Court shall also lay down rules under which 
copies of papers may be granted. 

42. The High Court shall, from time to time, with the sanc- 

tion of the Governor of Bombay in Coun- 
Fees for process. prescribe and, regulate the fees to be 

taken for any process issued by any Court, the constitution of which 
Is declared by this Act, or by any.ofificer of such Court. 

Tables of the fees so prescribed shall be published in tne Gov- 
. emment Gazette. 

43. The District and Subordinate Courts shall sit from day 

to day, except on Sundays, New Year’s 
tocte. Day, Good Friday, Christmas Day, aad 

Her Majesty’s Birthday, and such other days as may be sanctioned 
for each or every district by ,the High Court. 

The High Court may also permit the Civil Courts under its 

control to adjourn for a period or periods 
not exceeding in the whole six weeks in 
each year. 


SCHEDULE : 

EnACTUKMTS RBPXALSn. 
[Repealed 6y Act XIV, of 





ACT NO. III. OF 1873; 
Tie Iladras Civil Courts Act, 1873.* 


Receivkd G.'G/s Assent on 2ist January 1873. 


An Aci io consolidate and • amend the Law relating to the Civil 
Courts of the Madras Presidency subordinate to the High 
Court. 

{ 

Whereas it is expedient to consolidate and amend the law 
p . , relating to the Civil Courts of the 

^ Madras Presidency subordinate to the 

High Court ; It is hereby enacted as follows : — 

Part I. — ^Preliminary. 

1 . This Act may be called- “The 
Madras Civil Courts Act, 1873 

It extends to all the territories for the time being under the 
I oral govemment of the Governor of Fort 

St. George in Council except the tracts 
respectively under the jurisdiction of the Agents for Ganjam and 
Vizagapatam ; 

And it shall come into force on 
the first day of March 1873. 

2 . {^Repeal of certain enactments. — Repealed by Act XII. of 


Short title. 


Commencement, 


Part II. — EsrAULismiENT and Constitution of 
Civil Courts. 

3 . The number of District (heretofore designated Zila 

Number of District Courts established or COnlinuea 

U.strict courts. 

uom time to time, be altered, by the Local Government ; 

Provided that ho increase to the number of such Courts shall 
he made by such Government without the previous sanction of the 
.Lovernor-General in Council. 


* This Act is amended by Acts XIX. of 1877 and XXI. of 1885. 
3,W0-i6.9.io. Act III., 73—1. 
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4. Tl)0 number of Snbordin.ite Judges and District iMunsifs 
Number of Subordinate to bc appointed Under this Act for 
J udj;es and District Muusifs. each district shall be fixed and may, 
from lime to lime, be altered, by the Local Government ; 

Provided that no addition to the number of such officers shall 
be made by such Government without the previous sanction of 
the Governor-General in Council. 


5 . The place at which any Court under this Act shall be 
^ held may be fixed, and may, from time 

Court’s tolily. to time, be allcrod- 


in the case of a District Court or a Subordinate Judge’s Court 
—by the Local Government ; 

in the case of a District Munsif's Court — by the High Court. 

The places fixed for any Court under this section shall be 
deemed to be within the local jurisdiction of that Court.' 

6. Whenever the office of the Judge of a District Court (here- 
Appointmont to v.icancy in inafter Called a “'District Judge ), oj 
office of District Judf'u or of a Subordinate Judge, under this 
Subordinate Judge. jg 

or whenever the Governor-General in Council has sanctioned 
an addition to the number of District Judges or Subordinate 
Judges under the provisions of section 3 or section 4, 

the Local Government shall appoint to the office such duly- 
qualified person as it thinks proper. 

Appointment to vacancy * 7 . Whenever the office of a Dis 

in office of District Munsif. trict Munsif under this Act is vacant, 

or whenever the Governor- General in Council has sanctioned 
an addition to the number of District iMunsifs under the provisions 
of section 4, 

the High Court shall appoint to the office such person as k 
thinks fit : 

Provided that he possesses the qualifications for the time 
being required by the .rules in this behalf which the High Court, 
with the previous sanction of the Local Government, are hereby 
empowered to make and alter. 


^ To 3. 5, this paragraph has been added by Act XXI. of 1885, s. 3 . 
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Every appointment maie under this section sh\il be publisii- 
of appoint* manner as apoointments 

made by the Local Government. 


Publication 

ments. 


The Local Government may, for good and sudicient 
Annulment of appoint- ahnul any appointment made 
raents. this Section. 


reason, 

under 


8. The present Ztla Courts, Principal Sadr Amins, and Dis- 
Districi Courts, Subordi- trict Munsifs shall be respectively the 
nate Judges, and District first “District Courts, “Subordinate 

Judges," and “District Munsifs" under 
this Act. 


9 . Every Court under this Act shall use 
and dimensions 
being, prescribed 
ment. 


Seal of Court. 


a seal of such form 
as are, for the time 
by the Local Govein* 


Part III, — Jurisdiction. 

10 . The Local Government shall fix, and m.ty from time to 
Local limits of juMsdiction time vary, the local limit* Mt the juris* 
)f District Court or Subor* diction of any District Judge or Subor- 
mate Judge. dilute Judg; under this Act : 

Provided that, where more than one Subordinate Judge is 
Local limits of jurisdiction appointed to an/ district, the District 
each of several Subordi- Judge may assign to each such Subor- 
naeju ges. dinaie Judge the local limiis of his par- 

ticular jurisdiction within such district. 

The present Iccal limiis of the jurisdiction of every Civil 
Court (other than the High Court) shall be deemed to have been 
fixed under this Act. 


bocal jurisdiction of Dis- 11. The High Court shall fix, and 

trice Munsifs. {q modify, the 

local jurisdiction of District Munsifs. 

If the High Court assigns the same local jurisdiction to two 
or more District Munsifs, it shall declare wliich of them shall be 
Principal District Munsif, and the other or others 
a I be called Additional District Munsifs, and shall taka cogni- 
zance only of such suits and applications as may, by special or 

general order in this b ehalf, be directed by the District Judge.” 

’ To s. 1 1, this paragraph has been added by Act XXL of 1883, s. 3. 



[Act ill- 


, CIVIL COURTS, MADRAS. 

12. The jurisdiction of a District Judge or a Subordinate 

Jurisdiction of District Judge extends, subject to the rules con^- 
Judge or Subordinate Judge tflincd in the Code of Civil Procedure, 
in original suits. to all original suits and proceedings cf 

a civil nature. 


The jurisdiction of a District Munsif extends to all like suits 
Jurisdiction of District Mun- and proceedings, not otherwise exempted 
sif. from his cognizance, of which the amouni 

or value of the subject* matter does not exceed two thousand five 
hundred rupees. 


13. Regular or special appeals or appeals under Madras Rd- 
Appeals from decrees of gulation XI. of 1832,7 section 9 '®^^ ’ 
District Courts. when such appeals are allowed by la'Vi 

lie from the decrees and orders of a District Court to the High 
Court. 


Appeals from the decrees and orders of Subordinate Judges 
Appellate jurisdiction 1 f and District IMuDSifs shall, when such 
District Court. appeals are allowed by law, lie to the 

District Court except when the amount or value of the subject-matter 
of the suit exceeds rupees five thousand, in which case the appeal 
shall lie to the High Court : 

Provided that, whenever a Subordinate Judge's Court is es- 
Appellate jurisdictinn of tabllshed in any district at a place re- 
Subordinate Judge. mote from the Station of the District 

Court, the High Court may, with the previous sanction of the 
Local Government, direct that appeals from the decrees or orders 
of District Munsifs within the local limits of the jurisdiction of 
such Subordinate Judge be preferred in the Court of the latter: 


Provided also that the District Judge may remove to his own 
Disposal of appeal by Court, from time to time, appeals so 
District Judge. preferred, and dispose of them himselL 

or may, subject to the orders of the High Court, refer any appeals 
from the decrees and orders of District Munsifs, preferred in the 
District Court, to any Subordinate J udge within the district. 


5 * Noxu Act V, of igoS. 
t Repealed by Act VI. of 18/8. 



of 1873.] 


CIVIL COURJS, MADRAS.’ 


5 


14. * When the subject-matter of any suit or proceeding is 
Valuation of suits for im- l^nd, a house, or a garden, its value 

moveable property. shall, for the purposes of the juris- 

diction conferred by this Act, be fixed in manner provided by the 
Court Fees Act, 1870, f section 7, clause (5). 

15. Every Court undei this Act may require a witness or 
Power to require witness or party to any suit or Other proceeding 

Sion° such Court to make such 

oath or afiSrmation as is prescribed by 
the law for the time being in force. 


16 . Where, in any suit or proceeding, it is necessary for any 

Law administered ' by Court under this Act to decide any 
ourts to natives. question regarding succession, inherit- 

ance, marriage, or caste, or any religious usage or institution — • 

(<z) the Muhammadan .Law in cases where the parties are 

Muhammadans, and the Hindu Law in cases where the parties 
are Hindus, or . ■ 

and custom (if such there be) having the force of law, 

and governing the parties or property concerned, 

haQ ?^i'^ decision, unless such law or custom 

nas, by legislative enactment, been altered or abolished ,* 

accnSnIf ^Pscific rule exists, the Court shall act 

according to justice, equity, and good conscience. 

17. No District Judge, Subordinate Judge, or District Mun- 

wlTich?hev^r.‘°; or which he 

shaiUdTnd ^ ^ personally interested, or 

of. such suit! ^ proceeding connected with, or arising out 

District Judge or Subordinate Judge shall try any appeal 

passedKhe/'° n. v"®®® against a decree or order passed by 
p cities. himself in another capacity. 

hen any such suit, proceeding, or appeal comes before any 

suits and such officer, he shall report the cir- 

uppeais. cumstances to the Court to which he is 

immediately subordinate. 


Act vKf SteTnnlv”'’?'"’ t •“ 3 of 

t A« viKt ® A'*- 
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The superior Court shall ihereupoti dispose of the case in 
the manner prescribed by the Code of Civil Procedure, sec- 
tion 6 .* 

Nothing in the last-preceding clause of this section shall 
be deemed to alTect the extraordinary original civil jurisdiction of 
the High Court. 


Part IV. — ^Iisco.suucT oi- Judous. 

18. Any District Judge, Subordinate Judge, or District Mun- 
Suspension of Judges by sit may, for any misconduct, be suspend- 

LocjI Gjvcrnment. ed or removed by the Local Govern- 

ment, 

19. The High Court may, whenever it sees urgent necessity 

Suspension of Subordinate ^*^***o, Suspend a Subordinate 

Judge by High Court. Judge pending the orders of the LoCvU 

Government. 

The High Court aiiall immediately report the circumstances 
of such suspension, 

and the Local Government shall make such order thereon 
as it thinks fit, 


20. The High Court may suspend any District hlunsif who 
Suspension of District is alleged to have misconducted himselfi 

Munsif by High Luurc. Of may appoint a commission for eii- 

omniisioii o inquiry. quiring into his alleged misconduct. 

The Provisions of Act No. XXXVII. of 1850 {/or riguUitin^ 

Exercise by High Court of bthaviour 0/ public 

powers confcired on Govern- ScrVilfliSj SU^ll tipply tO CUCJlliricS UllU^ir 
raent by Act XXXVIl. of tliis Section, the power conferred by 
‘ that Act on the Government being ex- 

ercised by the High Court. 

On receiving the report of the result of any such enquiry, the 
High Court may, if it think fit, remove the iMunsif from ollice, or 
suspend him, or reduce him to a lower grade. 

21. The District Judge may suspend from office, whenever 
Suspension ot District he sees urgent necessity for so doing) 

Munsif by District Judge. any District Munsif under his control. 


Now sec s. 34 of Act V. of igoQ.^ Vida s. 15S of that Act. 
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Whenever a District Judge exercises the power conferrea by 

this section, he shall forthwith send to 
' Report to High Court. the High Court a full report of the cir- 
cumstances of the case, together with the evidence, if any. and the 
High Court shall make such order thereon as it thinxs fit. 

Part V. — Mixistbrial Oi-ficeks. 


22 The ministerial officers of the District Courts shall be 
Appo',nlm.»l, Sc, oi appointed And imy be su.pend«l or 
nistetiai ofticets of District removed, by the Judges of sndi Courts, 
Courts. whose orders in such matters shall, 

subject to the control of the Pligh Court, ^ be final, 

23. t The ministerial oQker of the Courts of the Subordinate 
Judges and District Munsifs shall be appointed by such Subor- 
dinate Judges and District Munsifs, respectively, subject to tlie 
approval or confirmation of the District Judge within whose juris- 
diction such Courts are situate, and may, “ subject to the control of 
the High Court, be removed from office, either by the said 
District Judge, or (subject to his approval or confirmation) by such 
Subordinate Judges and District Munsifs, respectively. 

24. Every appointment under this Part shall be made subject 

Rules regulating such ap- rules as the Local Goverumeni, 

pointments. from time to time, prescribes on this 

behalf. 


Every person appointed under this Part shall perform such 

D.li.so!mi„iste,!aloiEc=n. ““ f 

imposed upon him by the presiding 

officer of the Court to which he belongs. 

The present ministerial officers of the Courts under this Act 

Present ministerial officers. be deemed to have been appointed 

under this Part. 

24A.t The Local Government may, at the instance of the 
Transfer of ministerial District Judge, transfer from any Court 

to any other Court, except the High 
Comt, all or any of the ministerial officers of the Court of such 

Judge, or of any Subordinate Judge or District Munsif under his 
control. 
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The District Judge may [transfer all or any of the minis- 
terial oflicers of any Court under his control to any other such 
Court. 


Part VI.— Miscellaneous. 


Temporary discharge of 
duties of District Judge. 


25. In the event of thejdeath of the 
District judge, 


or of his being incapacitated by illness or otherwise for the 
performance of his duties, 

or of his absence from the station in which his Court is held, 

the senior Subordinate Judge of the district shall, without 
interruption to his ordinary duties, assume charge of the District 
Judge’s office, and shall discharge such of the current duties 
thereof as are connected with the filing of suits and appeals, the 
execution of processes, and the like, 


and shall continue in charge of the office until the same Is 
resumed or assumed by an officer duly appointed thereto. f 


26. The District Judge, on the occurrence within his district 
^ ^ of any vacancy in the office of Districi 

na?e to" vaiLfy inl^ffice ""of Munsif, may, pending the orders of the 
District Munsif. High Court thereon, appoint such person 

as he thinks fit to act in such office ; and he shall at once report 
to the High Court the occurrence of every such vacancy and such 


appointment. 

27. Subject to the other provisions of this Act, and to the 
District Judge to control rules for the time being m force, and 

Civil Courts of District. prescribed by the High Court in this 
behalf, the general control over all the Civil Courts under this Act 
in any district is vested in the District Judge. 

28. The Local Government may, by notification in the officia 
Investiture of Subordinate Gazette, invest, within such local 

Judge with Small Cause limits as it shall, from time to time, - 
jurisdiction. appoint, 


any “ District or ”* Subordinate Judge with the jurisdiction of 
a Judge of a Court of Small Causes for the trial of suits cognizable 
by such Courts up to the amount of rupees five hundred, 


Vide »Aci XXI. of x88s, s, g. 
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and any District Munsif with the same jurisdiction up to the 

k,=sliiu,e of Dijtticf a™®' Of- 

Munsif with similar jurisdic- cominenuatioii 01 ihG High Court, up to 
tion. • any amount not esceeding rupees two 

hundred,”* 

and may, by like notification, whenever it thinks fit, withdraw 
such jurisdkiion Siom the “District or”* Subordinate Judge or 
Munsif so invested. 

29 . t Sections 1,8,9, io,and 12 of Madras Act No. I. of 1868 
Ameadraent of Madras {J or ihe appoiiiimeni of a Commissioner 

Act I. of i86S. for ihe adminisiraiion of civil and criminal 

justice, and for ihe suptrinUndence and colleciion of ihe revenues 07 i 
ihe Nilgiri Hills') shall be read as if, for the words ‘ Civil ’ and 
* Zila,’ used therein with reference to a Civil or Ziia Judge or 
Court, the word ‘ District ’ was substituted, and as if, for the words 
‘Principal Sadr Amin,’ the words ‘ Subordinate Judge ’ were sub- 
stituted. 

But sav», as provided in this section, nothing herein contained 
shall be deemed toafiect the said Madras Act, 

30 . The High Court may permit the Civil Courts under its 
control to adjourn, from time to time, for periods not exceeding in 
die aggregate two months ui, e ach year. 


* See Act XXI. of 1885, s. 5. 

t The original para, i of s. 29 relating to amendment of s. 51, Act XL, 
ifds, has been repealed by Act IX, of 1887, and is here omitted. The 
original second ai d third paragraphs of s. 29 have been rendered inoper- 
ative by the repeal of Mad. Act. 1. of 1868 by Mad. Act 11 , of 1881 : they 
have not jet been formally removed from the Statute-book. 


HI., ’73—2. 
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ACT NO. VI. OF 1882:* 


The iDdian Companies iot, 1882. 

Received the G.-G.’s Assent on the 34TH February 1882. 


A 7 t Act for iht Incorporaiio/t, RegulatioUi and Winding-up of 
Trading Companies and other Associations. 


[As modified up to June /pop.] 

Whereas it is expedienc to amend the law relating to the 
p . incorporation, regulation, and winding- 

up of Trading Companies and other 
Associations ; It is hereby enacted as follows : — 


Short title. 


Local extent. 


Preliminary. 

1 . This Act may be cited as “The 
Indian Companies Act, 1882 

It extends to the whole of British 
India: 


It shall come into force on the first day of May, 1882 ; and 

the time at which it comes into force is 
hereinafter referred to as the commence- 
ment of this Act. 


Commencement. 


* For Statement of Objects and Reasons, see Gasetie of India l88r, 
Pt.V. p. 1275; for Proceedings in Council, sea ibid, i88l, Supplement, 
pp. 952 and 1100, and ibid, 1882, Supplement, p. 203. 

Act VI. of 1882 has been declared in force in Upper Burma generally 
(except the Shan States) by the Upper Burma Laws Act (XX. of 1886), 
s. 0 ; see now s 4 (r) of the Burma Laws Act (XIII. of 1898), by which 
Act XX. of 1886 has been repealed. It has been extended, under s. 5 of 
me Scheduled Districts Act (XIV. of 1874), to British Baluchistan, sea 
Gazette of India, 1895, Pt. II., p. 9. 

3 to 10 (both inclusive) of the Indian Companies (Memorandum 
of Association) Act XII. of 1895, printed at the end of this Act, shall be 
read wuh, and taken as part of, this Act . — see s. 2 of Act XII. of 1805, 
lu/ra—App. II. 

^he Indian Companies (Branch Registers) Act (IV. of 1900) is to be 
conswued as one with this Act . — Sea Act IV. of 1900, App. III. 

This Act is, to a great extent, a re-enactment of Act X. of 1866, which 
as based chiefly on the Companies Act, 1862 (Stat. 25 & 26 Viet., c. 8g). 
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rAct VI.' 


2. On and from the commencement of this Act, the Indian 

Companies - Act, i856.* shall be re- 
Repeal of Act X, of iS . peeled. But such repeal shall not 

affect — 

(a) the incorporation of any Company registered under 
the said Act or any Act thereby repealed ; 

( 3 ) any right or privilege acquired, or liability incurred, 
under the said Act or any Act thereby repealed ; 

(c) Table Bf in the Schedule annexed to Act No. XIX. of 
1857 J or any part thereof so far as the same 
applies to any Company existing at the time of the 
commencement of this Act. 

And all references to the said Indian Companies Act, i 866 ,* 
in Acts or Regulations passed before the commencement of this 
Act, shall be read as if made to this Act ; and all rules made, fees 
directed, resolutions passed, and other things duly done, under 
the same Act, shall be deemed to be respectively made, directed, 
passed, and done under this Act ; and all Companies under the 
same Act shall be deemed to be Companies under this Act. 

Interpretation-clause- 3. In this Act, unless there be 

something repugnant in the subject or 
context — 




“Insurance Company” means a Company that carries on the 
Insurance Company ; ’» business of insurance, either solely, or in 

common with any other business or 
businesses ; 


“Court” means the principal Civil Court of original jurisdic- 
tion in a district, and includes the High 
” > Court in the exercise of its ordinary 

original civil jurisdiction ; 


“ District Court ” means the principal Civil Court of original 
“DktrirhCoMrM’ jurisdiction in a district, but does not 

include the High Court in the exercise 
of its ordinary original civil jurisdiction. 


* Act X. of 1866. {.Repealed fiy s. 2 of this Act.) 
t Printed in Appendix I., infra. 

? Act XIX. of 1857 was repealed by Act X. of 1866, s. 219. 
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4 . No Company, Association, or Partnership, consisting o£ 
Prohibition of partnerships more than ten peisons/ shall be formed 
exceeding certain number. for the purpose 01 carrying on tue 
business of banking, unless it is registered as a Company under 
this Act, or is formed in pursuance' of an Act of Parliament or 
some other Act of the Governor-General in Council, or by Royal 
Charter or Letters Patent; and' no Company, Association, dr 
Partnership consisting of more than 20 persons, shall be formed 
for the purpose of carrying on any other -business that has for its 
object the acquisition of gain by the Company, Association, or 
Partnership, or by the- individual members thereof, unless it is 
registered as a Company under this Act, or is formed in pursuance 
of some other Act; or of Letters Patent. 


' Division of Act. 


5 . This Act is divided into nine 
Parcs relating to the following subject- 
matters : — 


The first Part— ^to the constitution and incorporation of Com- 
panies and Associations under this Act : 

The second Part — to the distribution of the capital and liabi- 
lity of members of Companies and Associations under this Act : 

The third Part — to the management and administration of 
Companies and Associations under this Act ; 

The fourth Part — to the winding-up of Companies and Asso- 
ciations under this Act ; 


The fifth Part — to the registration-office : 

The sixth Part — to the application of this Act to Companies 
registered under Act No. XIX. of 1857* {/or the incorporation 
and regulation of /oint-stock Companies and other Associations, etlher 
’U^ith or without limited liability of the ihembers threop), and Act No. 
yil. of iHfiof {to enable yoint-siock Banking Companies to be formed 
on the principle of limited liability^, or 'either of them : 

The seventh Parc — to Companies authorized to register under 
this Act: ® 

The eighth Part~to the application of this Act to unregistered 
Companies : • ■ . • ff 


Q ’^57 repealed by Act X, of 1866, s. 219. Table B 

tM to Act XIX. of 1857, however, remnins in force . — See s. 

W), supra, and App. I., infra. 

t Act VII. of i860 was repealed by Act X. of 1866, s. 219. 
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The ninth Part — to miscellaneous provisions. 


[Act VI. 


PARTI. 

Constitution and Incorporation of Companies and Associations 

UNDER THIS AcT. 


Memorandum of Assoctaiton. 


6. Any seven or more persons associated for any lasvfd 
,, , ,, . „ purpose may, by subscribing their 

Mode of forming Company. ^ memorandum of association, 

and otherwise complying with the requisitions of this Act In 
respect of registration, form an incorporated Company, with or 
without limited liability. 


Explanation , — Foreigners are persons within the meaning of 
this section, although the whol e or any part of the business of the 
proposed Company is intended to be transacted out of British 
India. 


7 . The liability of the members of a Company formed under 
Mode of limiting liability this Act may, according to the memo* 
of members. randum of association, be limited either 

to the amount, if any, unpaid on the shares respectively held by 
them, or to such amount as the members may respectively under- 
take by the memorandum of association to contribute to the assets 
of the Company in the event of its being wound up. 

* Where a Company is formed as a limited Company, the 
Directors with unlimited liability of tlie directors or managers of 
liability. Such Company, or of the managing 

director, may, if so provided by the memorandum of association, 
be unlimited. 


8. Where a Company is formed on the principle of having the 
Memorandum of associa* liability of its members limited to the 
tion of a Company limited by amount unpaid on their shares, herein- 

after referred to a s a Company limited 
by shares, the memorandum of associaton shall contain the follow- 
ing things (that is to say) ; — 


* s. 4 of the Companies Act, 1867 (Stat. 30 & 31 Viet., c. 131). 
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(a) the name of the proposed Company with the addition of 
the word “ limited ” as the last word in such name ; 

(^) the part of British India in which the registered office of 
the Company is proposed to be situate ; 

(c) the objects for which the proposed Company is to be 
established ; 

(</) a declaration that the liability of the members is limited ; 

(d) the amount of capital with which the Company proposes to 
be registered divided into shares of a certain fixed amount ; 

V Subject to the following regulations — 

{/) that no subscriber shall take less than one share ; 

{g) that each subscriber of the memorandum of association 
shall write opposite to his name the nu mber of shares he takes. 

9. Where a Company is formed on the principle of having the 
Memorandum of associa- liability of its members limited to such 
tion of a Company limited amount as the members respectively 
by guarantee. undertake to contribute to the assets of 

the Company in the event of the same being wound up (hereinafter 
referred to as a Company limited by guarantee), the memorandum 
of association shall contain the following things (that is to say) : — 

(a) the name of the proposed Company, with the addition of 
the word “ Limited ” as the last word in such name ; 

i.(J) the part of British India in which the registered office of 
the Company is proposed to be situate ; 

(c) the objects for which the proposed Company is to be 
established ; 

id) a declaration that each member undertakes to contribute 
to the assets or the Company in the event of the same being 
wound up during the time that he is a member, or within one year 
afterwards, for payment of the debts and liabilities of the Company 
contracted before the time at which ne ceases to be a member, and 
ot the costs, charges, and expenses of winding up the Company, 
and for the adjustment of the rights of the contributories amongst 
themselves, such amount as may be required, not exceeding a 
specified amount. 
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10. Where a Company is formed on the principle of having 
Memorandum of associa- "0 limit placed Oil the liability of its 

tiun of an unlimited Com- members (hereinafter referred to as an 

unlimited Corap.vny), the memorandum 
of association shall contain the following things (that is to say) : — 

(«) the name of the proposed Company; 

(d) the pan of British India in which the registered office of 
the Company is proposed to be situate ; 

(c) the objects for which the proposed Company is to be 
established. 

11. Tne memorandum of association shall be signed by each 
SiRnaturc and effect of subscriber in the presence of, and be 

memorandum of association, attested by, one svitness at the least. If 
shall, when registered, bind the Company a'ui tne members thereof 
to the same extent as if each member had subscribed his name 
thereto, and there were in the memorandum contained, on the part 
of himself, his heirs, executors, and administrators, a contract to 
observe all the conditions of such memorandum subject to the pro- 
visions of this .Act. 

12. Any Company limited by shares may so far modify the 
Power of certain Com- Conditions Contained in its memorandum 

panies to alter memorandum of association if authorized to do SO by 
of association. its regulations as originally framed, or 

as altered by especial resolution in manner hereinafter mentioned, 
as to increase its capital, by the issue of new shares of suen amount 
as it thinks expedient, or to consolidate and divide its capital into 
shares of larger amount than its existing shares, or to convert its 
paid-up shares into stock ; but, save as aforesaid, and save as 
hereinafter provided, no alteration shall be made by any Company 
in the conditions contained in its memorandum of association. 

Keduclion of Capital and Sharts? 

13. Any Company limited by shares may, by special resolu- 

Power to Company to re- tion, SO far modify the conditions con- 
duce capital. tained in its memorandum of association, 

if authorized so to do by its regulations as originally framed, or as 
altered by special resolution, as to reduce its capital ; but no such 


* Cf. ss. 9 to 19 of the Companies Act, 1867 (Stat. 30 & 31 Viet., c. 

131). 
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resolution for reducing the capital of any Company shall come into 
operation uniil an order of the Court is registered by the Registrar 
of Joint-stock Companies, as is hereinafter mentioned. 


Explmaiion /.—The word “capital" includes paid up 
capital. 

* Explanation //.—The power to reduce capital conferred by 
this section includes a power to cancel any lost capital or any 
capital unrepresented by available assets, or to pay off any capital 
which may be in excess of the wants of the Company; and paid- 
up capital may be reduced either with or without extinguishing or 
reducing the liability (if any) remaining on the shares of the Com- 
pany ; and, to the extent to which such liability is not extinguished 
or reduced, it shall be deemed to be preserved, notwithstanding 
anything hereinafter contained. 


14 The Company shall, after the date of the passing of any 
Company to add “and re* Special resolution for reducting its capital, 
duced ” to its name for a add 10 Us name, until such date as the 
limited period. Court may fix, the words " and reduced " 

as the last words in its name, and those words shall, until such 
date, be deemed to be part of the name of the Company. 


15. A Company which has passed a special resolution for 
Company to apply to the reducing its capital may apply to the 
Court for an order confirm- Court oy petition for an order confirming 
ingre uction. jeduction, and, on the hearing of the 

petition, the Court, if satisfied that, with respect to every creditor of 
the Company who, under the provisions of this Acr, is entitled to 
object to the reduction, either his consent to the reduction has been 
obtained, or his debt or claim has been discharged or has deter- 
mined, or has been secured as hereinafter provided, may make an 
order confirming the reduction on such terms, and subject to such 
conditions, as it deems fit. 


t When the reduction does not involve either the diminution 
of any liability in respect of unpaid capital, or the payment to 
any shareholder of any paid-up capital, the creditors of the Com- 
pany shall not, unless the Court otherwise directs, be entitled to 
OD]ect, or required to consent, to the reduction ; and it shall not be 
accessary, before the presentation of any petition under this section 


! of the Companies Act, 1877, (Stat. 40 & 41 Viet., c. 26). 

T'W- s. 4 of the Companies Act, 1877 (Stat. 40 & 41 Viet,, c. a6}. 
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to add, and the Court may, if it thinks fit so to do, dispense with 
the addition of, the words' “and reduced” as mentioned in sec* 
tion 14 . 

* In any case that the Court thinks fit so to do, it may require 
the Company to publish, in such manner as the Court thinks fit, 
the reasons for the reduction or such other information regarding 
the same as the Court may think expedient with a view to give 
proper information to the public in relation to such reduction, and, 
if the Court thinks fit, the cause which led thereto. 

16. Where a Company proposes to reduce its capital, every 

Creditors may object to Company, who, at the 

reduction, and list of object- date fixed by the Court, is entitled to 
ing creditors to be settled by any debt Or claim which, it that date 

were the commencement of the winding- 
up of the Company, woulu be admissible in proof against the 
Company, shall be entitled to object to the proposed reduction, 
and to be entered in the list ot creditors who are so eni'uled to 
object. 

The Court shall settle a list of such creditors, and, for that 
purpose, shall ascertain, as far as possible, without requiring an 
application from any creditor, the names of such creditors and the 
nature and amount of thJr debts or claims, and may publish 
notices fixing a certain day or days within which creditors of the 
Company, who are not entered on the list, are. to claim to be so 
entered, or to be excluded Irom the right of objecting to the pro- 
posed reduction: 

* Provided that, when the reduction does not involve either 
the diminution of any liability in respect of ' unpaid capital, or the 
payment to any shareholder of any paid-up capital, the creditors 
of the Company shall not, unless the Court otherwise directs, be 
entitled to object, or required to consent, to the reduction.' 

17. When a creditor, whose name is entered on the list of 
Court may dispense with Creditors, and whose debt or claim is 

consent of creditor on secu- not discharged or determined, does not 
nty being given for his debt, consent to the proposed reduction, the 
Court may (if it thinks fit) dispense with such consent on the Com- 
pany securing the payment ot the debt or claim ol such creditor 
by setting apart and appropriating, in such manner as the Court 


£y. s. 4 of the Companies Act, 1877 (Stat. 40 & 41 Viet , c. 36). 
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may direct, a sura of such araonnt as Is hereinafter mentioned 
(that is to say): — 

(fl) If the full amount of the debt or claim of the creditor 
is admitted by the Company, or, though not ad- 
. - mitted, is such ‘as 'the Company are willing to set 

apart and appropriate, then the full amount of the- 
^ debt or claim shall be set apart and appropriated. ' 

(5) If the full ahaount of the debt or claim of the creditor 
is not admitted by the Company, and is not such 
as the Company are willing to set apart and ap- 
propriate, or if the amount is contingent or not 
ascertained, then the Court may, }f u thinks fit, 
enquire into, and adjudicate upon, the validity of 
such debt or claim and the amount for which the? 
Company may be liable in respect thereof, in the 
same manner as if the Company were being wound 
up by the Court; and the amount fixed by the Court 
on such inquiry and adjudication shall be set apart 
and appropriated. 

18. The Registrar of Joint-stock Companies, upon the pro- 
Otder and minute to be duction to him of an order of the Court 
registered. Confirming the reduction of the capital 

of a Company, and the delivery to him of a copy of the order and 
of a minute (approved by the Court) showing, with respect to the 
capital of the Company as altered by the order, the amount of such 
capital, the number of shares in which it is to be divided, and tne 
amount of each share, and the amount (if anv) at the dale of the 
registration of the minute proposed to be deemed to have been 
paid up on each share,"* shall register the order and minute ; and, 
on the registration, the special resolution confirmed by the order so 
registered snail take effect. 

Notice of such registration shall be published in such manner 
as the Court may direct. 

The Registrar shall certify under his hand the registration of 
the order and minute, and his certificate shall be conclusive evi- 
dence that all the requisitions of this Act with respect to tne 
reduction of capital have been complied with, and that the capital 
ot tne Company is such as is stated in the minute. 


* ty. s. 4 of the Companies Act, 1877 (Stat. 40 & 41 Viet,, c. 26). 
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19. The minute, when registered shall be deemed to be 
Minute to form patt of substituted for the corresponding pare 

memorandum of association, of the memorandum of association of 
the Company, and shall be of the same validity, and subject to the 
same alterations, as if it had been originally contained in the 
memorandum of association ; and, subject as in this Act mentioned, 
no member of the Company, whether past or present, shall be 
liable in respect of any share to any call or contribution exceeding 
in amount tne difference (of any) between the amount which has 
been paid on such share and the amount of the share as fixed by 
the minute. 

20. If any creditor, who is entitled, in respect of any debt or 
Saving of rights of credi- claim, to object to the reduction ot the 

tors who are ignorant of pro- capital of a Company under this .\ct, is, 
ceedings. jjj consequence cf his ignorance of the 

proceedings taken wnich a view to such reduction, or of their nature 
and efieci with respect to his claim, not entered on the list of 
creditors, and after such reduction the Company is unable, within 
the meaning of this Act, to pay to the creditor the amount of such 
debt or claim, every person, who was a member of the Company 
at the date of the registration of the order and minute relating to 
the reduction of its capital, shall be liable to coiuiibuie for the 
payment of such debt or claim an amount not exceeding ihe 
amount which he would have been liable to contribute if the Com- 
pany had commenced to be wound up on the day prior to such 
registration ; and, on the Company being wound up, the Court, on 
the application of such creditor, and on proof that he was ignorant 
of the proceedings taken with a view to the reduction, or of their 
nature and effect with respect to his claim, may, if it thinks fit, 
settle a list of such contributories accordingly, and make and 
enforce calls and orders on the contributories settled on such list 
in the same manner, in all respects, as if they were ordinary 
contributories in a winding-up. 

Nothing in this section shall affect the rights of the contribu- 
tories of the Company among themselves. 

21. A minute, when registered, shall be embodied in every 
Registered minute to be copy of the memorandum of association 
embodied in memorandum of issued after its registration ; and, if any 
association. Company makes default in complying 

with the provisions of this section, it shall incur a penalty, not 
exceeding ten rupees, for each copy in respect of which such 
default is made ; and every director and manager of the Company, 
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^ho knowingly and wilfully authorizes or permits such default, 
shall incur the like penalty. 


22. If any director, manager, or officer of the Company 

■ Penally on coa„ata=»i ot wilfully cooceals the name o£ anycredi- 
name of creditor. tor of the Campany who )s cnltlled to 

object to the proposed reduction, or wilfully misrepresents the 
nature or amount of the debt or claim of any creditor of the Corn- 
pany, or if anv director or manager of the Company abets, within 
the meaning of the Indian Penal Code,* any such concealment or 
misrepresentation as aforesaid, every such director, manager, or 
officer shall be punished with imprisonment for a term which may 
extend to one year, or with fine, or with both. 


23*1 Any Company limited by shares may so far modify the 
Power to reduce capital by conditions Contained in its memorandum 
cancellation of unissued of association if authorized so to do by 
shares. j.g regulations as originally framed or as 

altered by special resolution, as to reduce its capital by cancelling 
any shares which, at the date of passing sucn resolution, have 
not been taken, or agreed to be taken, by any person ; and the 
provisions as to leduction of capital contained in the ocher sections 
of this Act shall not apply to any reduction made in pursuance of 
I this section. 

I ' Suh- division of Siiares.% 

; 24. Any Company limited by shares may, by special resolu- 

; Shares may be divided into fion, SO far modify the cond,itions con- 
shares of smaller amount. tained in its memorandum of associa- 
j tion, if authorized so to do by its regulations as originally framed or 
^ as altered by special resolution, as, by sub-division of its existing 
'Shares or any of them, to divide Us capital or any part thereof into 
shares of smaller amount than is fixed by its memorandum of 
association : 


)/; Provided that, in the sub-division of the existing shares, the 
proportion between the amount which is paid and the amount (if 
^ any) which is unpaid on each share of reduced amount shall be 

it' the same as it was in the case of the existing share or shares from 

it>] which the share of reduced amount is derived. 

-t, , 

tfv * Act XLV. of i860. 

> I %' S of Companies Act, 1877 (Stat. 40 & 41 Viet., c. 26). 

cli> + Cf. S3. 21 and 22 of the Companies Act, 1867 (Stat. 30' & 31 Viet. 

jU," •31). . - ‘ ; 
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25. The statement of the number and amount of the shares- 
Special resolution to be into which the capital of the Company 
embodied in memorandum of is divided, contained in every copy of 
association. ihe memorandum of association issued 

after the passing cf any such special resolution, shall be in accord- 
ance with such resolution; and any Company which makes default 
in cohaplying with the provisions of this section shall incur a 
penally, not exceeding twenty rupees, for each copy in respect of 
which such default is made; and every director and manager of 
the Company, who knowingly or wilfully authorizes or permits such 
default, shall incur the like penalty. 

Associaitons not for Profit.* 

26. Where any association, which might be formed under 
Special provisions as to this Act as a limited Company, proves 
associations formed for pur- to the Local Government that it is 
poses not of gain. formed for the purpose of promoting 

commerce, art, science, charity, or any other useful object, and that 
it is the intention of such association to apply the profits, if any, or 
other income of the association, in promoting its objects, and to 
prohibit the payment of any dividend to its members, the Local 
Government may, by licensef under the hand of one of its Secre- 
taries, direct such association to be registered with limited liability, 
without the addition of the word “ limited ” to iis name; and such 
association may be registered accordingly, and, upon registration,, 
shall enjoy all the privileges, and be subject to the obligations by 
this Act imposed on limited Companies, with the exceptions that 
none of the provisions of this Act that require a limited Company 
to use the word “ limited " as any part of its name, or to publish iis 
name, or to send a list of its members, directors, or managers to 
the Registrar, shall apply to an association so registered. 

The license by the Local Government may be granted upon 
' such conditions and subject to such regulations as the Local 

Government thinks fit to impose ; and such conditions and regula- 
tions shall be binding on the association, and may, at the option 
of the Local Government, be inserted in the memorandum and 
articles of association, or in both or one of such documents. . 


* Cf,s 23 of the Companies Act, 1S67 (Stat. 3a & 31 Viet., c. 131)- 
f For intance of such direction, see Madras List of Local Rules and 
■ Orders; Vol. L, Ed. 1S98, p. 164. 
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Calls upon Shares* ’ 

‘ 27. Nothing herein contained shall be deemed to prevent any 

Company may have some Company under this Act, if authorized 
shares fully paid, and others by its regulations "as originally framed 
not. - or as altered by special resolution, from 

doing any one or more of the following things, namely — 

I (a) making arrangements on the issue of shares for a differ- 
ence between the holders of such shares in the 
amount of calls to be paid and in the time of pay- 
ment of such calls ; 

{b) accepting, from any member of the company who 
assents thereto, the whole or a part of the amount 
remaining unpaid on any share or shares held by 
him, either in discharge of the amount of a call pay- 
able in respect of any other share or shares held by 
‘ him, or without any call having been made ; 

t 

(r) paying dividend in proportion to the amount paid up on 
. each share in cases where a larger amount is paid 

up on some shares than on others. 

28. Every share in any Company shall be deemed and taken 
Manner in which shares to have been issued and to be held sub- 

^re to be issued and held. ject to the payment of the whole amount 
thereof in cash, unless the same has been otherwise determined by 
a contract duly made in writing, and filed with the Registrar of 
Joint-stock Companies at or bifore the issue of such shares. 

' 'i 

Transfer of Sharts,\ 

29. A Company shall, on the application of the transferor of‘ 
Transfer may be registered any share or interest in the Company, 

at request of transferor. enter, in its register of members, the 
name of the transferee of such share or interest in the same manner 
and subject to the same conditions as if the application for such 
entry were made by the transferee. 


ss. 24 and 25 of the Conapanies Act, 1867 (Stat. 30 8e 31 Vict.| 
+ Cf. s. 26 of the Companies Act, 1867 (Stat.’ 30 & 31 Viet., c.i 31 ). , 
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Share-war ranis io Bearer,*' 


Warrant of limited shares 
fully paid up may be issued 
in name of bearer. 


30. In the case of a Company limited by shares, the Company, 

if authorized so to do by its regulations 
as originally framed, or as altered by 
special resolution, and, subject to the 
provisions of such regulations, may, with respect to any share which 
is fully paid up, or with respect to stock, issue, under their com- 
mon seal, a warrant (hereinafter referred to as a share-warrant)- 
stating that the bearer liiereof is entitled to the shares or stock 

therein specified, and may provide, by 
coupons or otherwise, for the payment 
of the future dividends on such shares or stock. 

31. A share-warrant shall entitle the bearer thereof to the 

^ shares or stock specified therein, and 
ec o s art-warran . shares OT Stock may be transferred 

by the delivery of the share-warrant. 

32. Tne bearer of a share-warrant shall, subject to the- 
Re-registration of bearer regulations of the Company, be entitled, 

of a share-warrant in the on surrendering such warrant for can- 
register. cellation, to have his name entered as 

member in the register of members; and the Company shall be 
responsible for any loss incurred by any person by reason of the 
Company entering, in its register of members, the name of any 
bearer ot a share-warrant in respect of the shares or stock specified 
therein without the share- warrant being surrendered and cancelled. 


33. The bearer of a share-warrant may, if the regulations of 
Regulations of the Com- Company SO provide, be deemed to 

pany may make the bearer be a member of the Company within- 
of a share-warrantamember. (he meaning of this Act, either tO the 
full extent, or for such purposes as may be prescribed by the regu- 
lations : 

Provided that the bearer of a share-warrant shall not be 
qualified, in respect of the shares or stock specified in such warrant, 
for being a director or manager of the Company In cases where 
such a qualification is prescribed by the regulations of the Company. 

34. On the issue of a share-warrant in respect of any share 
—Entries in register where Of stock, the Company shall Strike out, 

share-warrant issued. of its register of members, the name of 

^ C/. ss. 27 to 31 and 32 of the Companies Act, 1867 (Stat. 30 & 3 *' 
Viet., c. 131). 
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the member then entered therein as holding such share or stock 
as if he had ceased to be a member, and shall enter in the register 
the following particulars 

(0) the fact of the issue of the warrant ; 

(1) a statement of the shares or stock included in the warrant, 

distinguishing each share by its number ; 

(c) the date of the issue of the warrant. 

35* \^Siamps on share-warranis. Penally for issuing share- 
warrant not duly slamped\ Repealed by the Indian Stamp Act 
(//. of i8gg). 

Change of Name. 

36. Any Company under this Act, with the sanction of a 
Power of Companies to special resolution of the Company 
change name. passed in manner hereinafter men- 

tioned, and with the approval of the Local Government testified 
in writing under the hand of one of the Secretaries to such 
Government, may change its name ; and, upon such cbanp 
being made, the Registrar shall enter the new name on the regis- 
ter in the place of the former name, and shall issue a certificate 
of incorporation altered to meet the circumstances of the case; 
but no such alteration of name shall aSecc any rights or obli- 
gations of the Company, or render defective any legal proceed- 
ings instituted, or to be instituted, by or against the Company ; 
and any legal proceedings may be continued or commenced 
against the Company by its new name that might have beera 
continued or commenced against the Company by its former 
name. 

Explanation . — The issue of the certificate of incorporation is 
necessary to complete the change of name. 


Articles of Association. 

37 . The memorandum of association may in the case of 
Regulations to be ptes- a Company limited by shares, and shall 
elation of asso" in the case of a Company limited by 

. ’ ' guarantee or unlimited, be accom- 

panied, when registered, by articles of association signed by the 


u 
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subscribers to the memorandum of association, and prescribing 
such regulations for the Company as the subscribers to the 
memorandum of association deem expedient. 

The articles shall be expressed in separate paragraphs num- 
bered consecutively. They may adopt all or any of the provisions 
contained in the Table marked A in the First Schedule hereto. 
They shall, in the case of a Company, whether limited by a 
guarantee or unlimited, that has a capital divided into shares, 
state the amount of capital with which ti e Company proposes 
to be registered, and, in the case of a Company, whether limited 
by guarantee or unlimited, that has not a capital divided into 
shares, state the number of members with which the Company 
proposes to be registered, for the purpose of enabling the Registrar 
to determine the fees payable on registration. 

In a Company limited by guarantee or unlimited, and having 
a capital divided into shares, each subscriber shall take one share 
at the least, and shall write, opposite to his name in the memorandum 
of association, the number of shares he takes. 


38. In the case of a Company limited by shares, if the 
, , c n- , , , memorandum of association is not ac- 

ApphcanonoflableA. companied by articles of association, 

or, in so far as the articles do not exclude or modify ttie regu- 
lations contained in the Table marked A in the First Sctiedule 
hereto, the last-mentioned regulations shall, so far as the same are 
applicable, be deemed to be the regulations of the Company, in 
the same manner and to the same extent as if they had been 
inserted 'in articles of association, and the articles had been duly 
registered. 


39. The articles of association shall be printed and shall be 
Signature and effect of signed by each subscriber in the pre- 
articles of association. sence of, and be attested by, one witness 

at the least. 

When registered, they shall bind the Company and the 
members thereof to the same extent as if each member had subs- 
cribed his name thereto, and as if such articles con tained a con- 
tract on the part of himself, his heirs, executors, and adminis- 
trators, to conform to all the regulations contained in such articles 
subject to the provisions of this Act. 

-All moneys payable by any member to the Company in 
pursuance of the conditions and regulations of the Company, or 
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any of such conditions or regulations, shall be deemed to be a 
debt due from such member to the Company. 


General Provisions. 


40.* The memorandum of association and the' articles of 
Registration of memoran- association, if any, shall be delivered 
dum of ass ociation and arti- to the registrar of Joint-stock Com- 
cles of association wth fees panies hereinafter mentioned, who shall 

retain aud register the same. It is not 
his duty to require evidence as to whether the several subscribers 
to a memorandum of association so delivered are competent 
to contract.f ■ - 


There shall be paid to the Registrar by a Company having a 
capital divided into shares, in respect of the several matters men- 
tioned in the Table maiked B in the First Schedule hereto, the 
several fees therein specified, or such smaller fees as the Governor- 
General in Council may, from ttme to time, direct, and by a Com- 
pany not having a capital divided into shares, in respect of the 
several matters mentioned in the Table marked C in 'he First 
Schedule hereto, the several fees therein specified, or such smaller 

fees as the Governor-General in Council may, from time to time, 
direct. 


u Registrar in pursuance of this act 

snail be accounted for to Governmeni. 

41. Upon the registration of the memorandum of association. 

Effect of registration. articles of association in 

. _ cases where articles of association are 

required by this Act or by the desire of the parties to be regis- 
tere , the Registrar shall certify under his hand that the Company 
^ incorporated, and, in the case of a limi ted Company, that the 
ompany is limited ; the subscribers of the memorandum of 
together with such other perso ns as may from time to 
e become members of the Company shall thereupon be a 
^he name contained in the memorandum .of 
ciation, capably forthwith of exercising all the functions of an 


which notification fixing the fee for the registration of an association 
Vol. 1. profit, as a company under s. 26, see Genl. Stat. R. & O.,. 

tractVa o 7 contract, see s. n of the Indian Con- 
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incorporated Company, and having perpetual succession and a 
common seal, but with such liability on the part of the members to 
contribute to the assets of the Company, in the event of the same 
being wound up, as is hereinafter mentioned. 


^ certificate of the incorporation of any Company given by 
* f u- shall be conclusive evidence that all the requisitions 

of this Act in respect of registration have been complied wiih. 


42. A copy of the memorandum of association, having an- 
Copies of memorandum nexed thereto the articles of association, 

memK'’'" shall be forwarded to every 

, member, at his request, on payment 

o ^ch sum, not exceeding one rupee, as may be prescribed by 
he Company for each copy; and, if any Company makes default 
in forwarding a copy of the memorandum of association and. 
articles of association, if any, to a member in pursuance of 
this section, the Company so making default shall, for each such 
otrence, incur a penalty not exceeding twenty rupees. 

43. No Company shall be registered under a name indeotical 
Prohibition against identity with that by which a subsisting Com*’ 

of names in Companies. pany is already registered, or so nearly 
resembling the same as to be calculated to deceive, except in a 
case where such subsisting Company is in the course of being diS' 

solved, and testifies its consent in such manner as the registrar 
requires. ° 


If any Company, through inadvertence or otherwise, is, without 
such consent as aforesaid, registered by a name indentical with 
^ subsisting Company is registered, or so nearly 
resembling the same as to be calculated to deceive, such first- 
Company may, with the sanction of the Registrar, change 

Its name , and, upon such change being made, the Registrar shall 

register in the place of the former 
name, and shall issue a certificate of incorporation altered to meet 
of the case; but no sucn alteration of name snail 
affect any rights or obligations of the Company, or render defective 
any legal proceedings instituted, or to be instituted, by or against 

proceedings may be continued or 
commenced against the Company by its new name that might have 

former^nanii^^^ commenced against the Company by 
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. PART II. 

Distribution of Capital and Liability of Members of 
Companies and Associations under this Act. 

Distribuiion of Capital, , 

44. The shares or other interest of any member in a Corn- 
Nature of interest in Com- pRny under tiiis Act shall be rnove^le 
pany, ' property, capable of being transferred in^ 

manner provided by the regulations of the Company, and shall not 
be of the nature of real estate or immoveable property; and each 
share shall, in the case of a Company having a capital divided into 
shares, be distinguished by its appropriate number. 


45. The subscribers of the memorandum of association of 

r, c t L M ^ny Company under this Act shall be 
Dennition of “ member. ’ ^ j.-u 

deemed to have agreed to become mem- 
bers of the Company whose memorandum they have subscribed, 
and upon the registration of the Company shall be entered as mem- 
bers on the register of, members hereinafter mentioned ; and every 
other person who has agreed with a Company under this Act to 
become a member of such Company, and svhose name is entered 
on the register of members, shall be deemed to be a member of 
the Company. 


46. Any transfer of the share or other interest of a deceased 
Transfer by personal re- member of the Company under this 
pvesentative. A.ct, made by his personal representative, 

shall, notwithstanding such personal representative may not himself 
be a menaber, be of the same validity as if he had been a member 
at the the time of the execution of the instrument of transfer. 


Every Company under this Act shall cause to be kept 

Register of members. books a* register of its 

, . ’ members, and there shall be entered 

therein the following particulars : — 


(a) the names and addresses, and the occupations, if any, of 
the members of the Company, with the addition, in 
the case of a Company having a capital divided into 
shares, of a statement of the shares held by each 


j^e^ping registers apply also to branch- 
UV.of:9oo)JXpp?ndL ni,i«>a" Registers) Act 
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member, distinguishing each share by its number, 
and of the amount paid, or agreed to be considered 
as paid, on the shares’ of each member ; 

( 5 ) the date at which the name of any person was entered in 
the register as a member ; 


(c) the date at which any person ceased to be a member. 

Where a share-warrant Ins been issued under section 30 , until 
the warrant is surrendered, the particulars raenti oned in section 34 
shall be deemed to be the particulars which are required by this 
section to be entered in the register of members of a Company; 
and, on the surrender of a wrrraut, the d ate of such surrender shall 
be entered as if it were the date at which a person ceased to be a 
member. 


Any Company acting in contravention of this section shall 
incur a penally not exceeding fifty rupees for every day during 
which its default in complying with the provisions of this section 
continues, and every director or manager of the Company, who 
knowingly and wilfully authorizes or permits such contravention, 
shall incur the like penalty. 


48. Every Company under this Act, and having a capita 
. , £ , divided into sliares, shall make, once ai 

least in every year, a list of all person, 
who, on the fourteenth day succeeding the day on which the ordi' 
nary general meeting, or, if there is more than one ordinary general 
meeting in each year, the first of such ordinary general meetings, is 
held, are members of the Company, Such 1 isc shall state the 
names, addresses, and occupations of all the members therein 
mentioned, and the number of snares held by each of them, and 
-shall contain a summary specifying the following particulars:— 


(a) the amount of the capital of the company and the 
number of shares into which it is divided ; 

(i) the number of shares taken from the commencement oi 
the Company up to the date of the summary; 


(f) the amount of calls made on each share ; 
(<f) the total amount of calls received; 

(<?) the total amount of calls unpaid ; 

(X) the total amount of shares forfeited ; 
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' (p) the names, addresses, and occupations of the persons 
< who have ceased to be members since the last list 

was made, and the number of shares held by each of 
them. 

The above list and summary shall be contained in a separate 
part of the register, and shall be completed within seven days after 
such fourteenth day as is mentioned in this * section ; and a copy 
shall forthwith be forwarded to the Registrar of Joint-stock 
Companies. 

49 .* After the issue by the Company of a share-warrant, the 
Particulars to be contained annual summary required by section 48 
jn annual summary. shall contain the following particulars 

^lamely) : the total amount of shares or stock for which share- 
warrants are outstanding at the date of the summary, and the total 
amount of share-warrants which have been issued and surrendered 
respectively since the last summary was made, and the number of 
shares or amount of stock comprised in each warrant. 


50. If any Company under this Act, and having a capita! 
Penalty on Company, &c., divided into shares, makes default in 

not keeping a proper register, complying with the provisions of this 
Act with respect to forwarding such list of members or summary 
as is hereinbefore mentioned to the Registrar, such Company 
shall incur a penalty not exceeding fifty rupees for every day 
during which such default continues ; and every director and 
nianager of the Company who knowingly and wilfully authorizes 
or permits such default shall incur the like penalty. 

51. Every Company under this Act having a capital divided 
Company to give notice, of into share s, that has consolidated and 

consolidation or of conversion divided its capital into shares of larger 

amount than its existing shares, or con- 
verted any portion ,of its capital into stock, shall, within fifteen 
u consolidation, division, or conversion, give notice to 

the Registrar of Joint-stock Companies of the same specifying the 
I shares so consolidated, divided, or converted. 


52. Wnere any Company under this Act, and having a 
ESect of conversion of capital divided into stiares, has con- 
s arw into stock. . verted any portion of its capital into 

stock, and given notice of such conversion to the Registrar, all 

Cfs. 32 of the Companies Act, 1867 (Stat, 30 & 31 Viet,, c. 131) 
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the provisions of this Act which are applicable to shares only' sh 
cease as to so much of the capital as is converted into stock j a 
the register of members hereby required to be kept by the Coi 
pany, and the list of members to be forwarded to the Registn 
shall show the amount of stock held by each member in the" J 
instead of the amount of shares and the particulars relating 
shares heteinbefore required. \ , 


t 

53. No notice of any trust, express, implied, or constructi' 

Entry of trusts on register, shall be entered on the register, or’ 

receivable by the Registrar in the ca 
of Companies under this Act, and registered in British India. " 


54. A certificate under the common seal of the Compan 
Certificate of shares or specifying any shares or stock ' held I 
stock. any member of a Company, sh'all 1 

evidence of the title of the member tO 'the" snare ( 
shares or stock therein specified. 


55. The register of members, commencing from the date J 

Inspection of register. jjie registration of the Company, stja 

. be kept at the registered office of-tl 

Compam hereinafter mentioned. Except when closed as, herelt 
after mentioned, it shall, during business- hours, but subject to sue 
reasonable restrictions as the Company in general meeting ma 
impose, so that not less than two hours in each day be appoihte 
for inspection, be open to the inspection of any member gfati 
and to the inspection of any other person on the payment of 'on 
rupee or such less sum as ihe Company may prescribe for^eac 
inspection- 


Every such luember or other person may require a copy 'c 
such register, or of any part thereof, or of such list or summary ,c 
members as IS hereinbefore mentioned, on payment of two anna 
for every hundred words required to be copied. * ' 


IE such inspection or copy is refused, the Company 
incur for each refusal a penalty not exceeding fifty rupees, \a* 
a further penalty not exceeding twenty rupees foi every fiaj 
during which such refusal continues. / 

Every director and manager of the Company who knowingly 
authorizes or permits such refusal shall incur the like penalty, 


* The provisions of this section and of s. 6o apply to duplicate 
iegisters.-Sea s 3 ( 4 ) of the Indian Companies (Branch Registers)' Act 
(IV. of igoo)— Appendix Iir., »»/ra. ' ^ 
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In addition to the above penalty, any Judge of a High Court 
may, by order, compel an immediate inspection of the register. 

56. Any Company under this Act may, upon giving notice 

by advertisement in some newspaper 
Power to dose register., circulating in the district in which the 

registered office of the Company is situate, and in tiie local official 
Gazette, close the register of members for any time or times not 
exceeding in the whole thirty days in each year. 

57. Where a Company has a capital divided into shares, 

Noticeofincreaseofcapitai whether such shares may or .nay not 
and of members to bs given have been Converted into stock, notice 
to Registrar. qJ increase in such capital beyond 

the registered capital, and where a Company has not a capital 
divided into shares, notice of any increase in tne number of mem- 
bers beyond the registered number, sliall be given to the Registrar, 
in the case of an increase of capital, within fifteen days from the 
date of the passing of the resolution by which such increase has 
been authorized, and, in the case of an increase of members, 
within fifteen days from the time at which such increase ot mem- 
bers has been resolved on or has taken place : and the Registrar 
shall forthwith record the amount of such increase of capital or 
members. 

If such notice is not given within the period aforesaid, the 
Company in default shall incur a penalty not exceeding one 
hundred rupees for every day during which such neglect to give 
notice continues ; and every direcior and manager of the Company, 
who knowingly and wilfully ' authorizes or permits such default 
.shall incur the like penally, 

58. If the name of any person is fraudulently, or without 
, Remedy for improper entry sufficient cause, entered in, or omitted 

from, the register of members kept by 
any Company under this Act, or if de- 
fault is made, or unnecessary delay takes place, in entering on the 
register the fact of any person having ceased to be a member of 
the Company, the person or member aggrieved or any member 
•of the Company, or the Company itself, may, by application 
to the principal Court of original civil jurisdiction in the district 
or place in which the registered office of the Company is situate, 
®pply for an order of the Court that the register may be rectified ; 
and me Court tnay either refuse such application, with or with- 
out costs to be paid by the' applicant, or it may, if satisfied of the 
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justice of the case, make an order for the rectification of the register 
and may direct the Company to pay ail the costs of such appUcalion 
and any damages the party aggrieved may have sustained. . ■ 

The Court may, in any proceeding under this sect! on, decidi 
any question relating to the title of any person who is a parly K 
such proceeding to have his name entered in, or omitted from, thi 
register, whether such question atisss between two or more 
hers or alleged members, or between any members or allegec 
member^, and the Company, and whether there has or has' no 
been default on the part of the Company ; and generally the Cow 
may, in any such proceeding, decide any question that it may b< 
nectssary or expedient to decide for the rectification of the register 
provided that the Court may direct an issue to be tried in whict 
any question of law may be raised ; and an appeal in the raanaei 
directed by the Code of Civil Procv-dure* shall He. 

59. Whenever any order has been made for rectifying th« 
Notice to Registrar of register in tijs case of a Company here 
rectification of register. by required to send a list of its members 

to the Registrar, the Court shall, by its order, direct that due notice 
of such rectification be given to the Registrar. 


60 1 Tiie register of members shall be prma-facie evidence 
_ . . . , of any matters by this Act directed, oi 

authorized to be tnserted therein. 


Liabiltly of ih embers. 


61. In the eveni of a Company formed under this Act being 
Liability of present and wound up, ev-ry present and past mem- 
past members ot Company. ber of sucfj Company siiall be liabl® ^ 
contribute to the assets of the Company to an amount sufficient fw 
payment of the debts and liabilities of the Company, and the costs, 
charges, and expenses of the winding- up, and for the payment -oi 
such sums as may be required for the adjustment of -the 
rights of the contributories amongst themselves, with tire quaiifica; 
lions following (that is to say) : — i , J 

(a) No past member shall be liable to contribute 'to 'ffis 
assets of the Company if he has ceased to; be|,a 
member for a period of one year or upwards prio§ 
to the commencement of the winding-up; ’ ' 

* This reference should now be read as applying to Act V;' of 
— See s. is8 of that .-^ct. 

t See foot-note to s. S 5 , at p. 30 supra. 
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{d) No past member shall be liable to . contribute in re- 
, spect of any debt or liability of the Company con- 
tracted aher the time at which he ceased to, be a- 
member : 

{c) No past member shall be liable to 'contribute to the 
assets of the Company, unless it appears to the 
• Court that the ex»siing members are unable to satisfy 

- the contributions required to be made by them in 

- pursuance of this Act : 

{d) In'the case of a Company limited by shares, no contri- 
butidn' shall be' required from any member exceed- 
ing the amount, if any, unpaid on the shares in 
respect of which he is liable as a present or past 
‘ member:- ■ ' ' 

(a) In the case of a Company limiteci by guarantee, no con- 
tribution shall be required from any member exceed- 
ing the amount of the undertaking entered into on 
his behalt by the memorandum of association : 

(/ ) Nothing in this Act contained shall'invalidaie any pro- 
vision contained in any policy of insurance or other 
contract whereby the liability of individual members 
upon any such policy or contract is restricted, or 
whereby the funds of the Company are alone made 
liable in respect of such policy or contract : 

ig) No sum due to any member of a Company in his 
character of a member, by way of dividends, profits, 
or otherwise, shall be deemed to be a debt of the 
Company payable to such member in a case of 
competition between himself and any other creditor 
not being a member of the Company ; but any such 
sum may be taken into account for the purposes of 
the final adjustment of the rights of the contributor- 
ies amongst themselves. 

^P^omlion L — Tne liability of past membbers is a liability to 
^^nlnbute to the general assets of the Company, against which 

rf . 'Whatever time their debts may have been con- 

^cteQ) have equab rights. 

estimating the debts to which a past 
umA* na-ble, all dividends paid on these debts under the 
ndiug-up must be deducted. 

Act VI., 1882—3. 



34 


IKDIAK COMPANIES. 




62* With respect to the coninbuuons to be 
Liability of director whose event of the wiudingrUp of a 
habilityfis uolimited. Company from any director or pjanagei 

whose liability is unlimited, the following modiBcatfons shall;;bf 
made in the last-preceding section : — ' 

(а) Subject to the provisions hereinafter contained;;' aoj 

such director or manager, whether past or 
shall, in addition to his liability (if any) to conuil)El| 
as an ordinary member, be liable to contribute^ 
. if he were, at the date of the commencement .oisuefi 
winding-up, a member ot an uniimiied CompanjfS5 

(б) No coniribudon required from any past director, bi 

manager, who has ceased to hold such office-fp^l 
period of one year or upwards prior to tho CQ® 
mencement of the winding-up^ shall- 
amount (if any) which he is liable to contributej^ 
an ordinary member of the Company. 

(c) No contribution required trom any past directbr#ji 
manager in respect of any debt or Ii.abiliiy.o|lw 
Company contracted after the time at. 
ceased to hold such office shalt exceed the^^oj^! 
(if any) which he is liable to contribute as iw o^ 
nary member of the Company. 

{d) Subject to the provisions contained in the regulation- 
ol the Company, no contribution requited 
director or manager shall exceed the anjbupllw 
any) which he is liable to contribute as an drd|P*f| 
member unless the Court thinks it 
require such contribution in order to satisfy||b| 
debts and liabilities of the Company, dr tbewt^j 
charges, and expenses of the winding-up. i 


PART m. ■v9lii 

Management and ADMiNisrR,\TioN of Companies and As^oc^I 
TIONS UNDER TIUS ACT. 

Provisions Jor ProUciion of Credi/ors. ' ‘-f 

6S. Every Company under this Act shaH have a rbgjMS^ 
office to which all communicationsYl.^^ 


Registered office of Com- 
pany. 


notices may be addiessedY":‘If^|?), 


* ly. s. 5 of the Companies Act, 1S67 (Stat. 30 & 31 VictJ, 
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Company under this Act' carries on business without having such 
an office, it shall incur a penalty not exceeding fifty rupees for 
every day during which business is so carried on. " . 

84. Notice of the situation of such registered oflice and of 
Notice of situation of ^^^y change therein shall be given to the 
•egistered oEBce. Registrar and recorded by him. Until 

luch notice is given, the Company shall not be deemed to have 
:omplied with the provisions of this , Act, with respect to havino' a 
registered office. 


85. Every limited Company under this Act, whether limited 
Publication of name by a hy shares or by guarantee, shall paint 
mited Company. or affix, and shall keep painted or 

imxed, Its naine on the outside of every office or place in which 
e usiness of the Company is carried on, in a conspicuous posi- 

l language, and also, if 

nf fb ^ ^ Situate in a district beyond the local limits 

0 ne jurisdiction of a High Court, in one 

its naJeln ^ lanpages used in such district, and shall have 
rri legible characters in such language or lan- 

charLters!n‘‘"fh ’ mentioned fn legible 
“tents and nthpr anguage « in all notices, advertise- 

Wlsof exchanjrp°?'^*n-^‘^^ Company, and in all 

andorders frS; indorsements, cheques, 

P-e.s, invoices, 

Company under this Act does not paint 
“"•Ol "“-PvWiva- affix, and keep painted or affixed, its 

'* shall be liable to a Mn.!,?”®.'" ““"i'"' by this Act, 

fstaing or affixing "? exceeding fifty rupees for not so 

’“4 »'lfnliy'amhorize?n,' “* ‘be Company who knowingly 

'*“fepeu““ ™=b default shall be liable to 

:-)«tson on its behalf officer of such Company, or any 

^ authorizes the use of, any seal pur- 

"ui ‘Jangu^cJs substituted, for the words 

■' ='auon) Act (XII. of ’,895)! s. 
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62.* With respect to the contributions to be required in the 
Liabihty of director whose event of the winding-up of a limited 
habilityiis unlimited. Company from any director or rnanager 

whose liability is unlimited, the following modifications shall be 
made in the last-preceding section .. i 

(a) Subject to the provisions hereinafter contained, any 
such director or manager, whether past or present 
shall, in addition to his liability (if any) to contribute 
as an ordinary member, be liable tO’ contribute.^, 

. if he were, at the dale of the commencement of such 
winding-up, a member of an unlimited Comply..- ;;, 
(5) No contribution required from any past director, . or 
manager, who has ceased to hold such office for.a 
period of one year or upwards prior to the com-: 
mencement of the winding-up, shall .exceed tlie 
amount (if any) which he is liable to contribute as 
an ordinary member of the Company. . • ■. 

(f) No contribution required trom any past director ;or 
manager in respect of any debt or liability of the 
Company contracted after the time at which he 
ceased to hold such offiee shalt exceed the amounj 
(if any) which he is liable to contribute as an tjfdts 
nary member of the Company. • ? 

(</) Subject to the provisions contained in the regulations 
ol the Company, no contribution required from' any 
director or manager shall exceed the aniount (if 
any) which he is Hable to contribute as an ordina^ 
member unless the Court thinks it necessary -to 
require such contribution in order to satisfy' the 
debts and liabilities of the Company, or the costej 
charges, and expenses of the winding-up. ’ ; \ ■ ,> ^ 


PART m. 


Management and Administration of Companies and Associa- ’ 
TIONS UNDER THIS ACT, ■ - 'V ' 

Provisioas Jor Proieciion of Crediiors, ■ 


63. Every Company under this Act shaH have a registered 
Registered ofBce of Corn- office to which all communications and 
pany. notices may be addressed. -'-lEranj 


’ Cf. s. 5 of the Companies Act, 1S67 (Stat. 30 & 31 Viet, c;!i3i)urVi'‘ 
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■Company under this Act carries on business without having such 
an office, it shall incur a penalty not exceeding fifty rupees for 
every day during which business is so carried on. 

84. Notice of ttie situation of such registered office and of 
Notice ■ of situation of any change therein shall be given to the 
registered office. Registrar and recorded by him. U ntil 

such notice is given, the Company shall not be deemed to have 
complied with tne provisions of tnis Act. with respect to having a 
registered office. 


65. Every limited Company under this Act, whether limited* 
Publication of name by a by shares or by guarantee, shall paint 
limited Company. or affix, and shall keep painted or 

affixed, its name on the outside of every office or place in which 
the business of the Company is carried on, in a conspicuous posi- 
tion; in letters easily legible, in the English language, and also, if 
the registered office be situate in a district beyond the local limits 
of the ordinary original civil jurisdiction of a High Court, in one 
of tne vernacular languages used in such district, and shall have 
its- name engraven in legible characters in such language or lan- 
guages on its seal, and shall have its name mentioned in legible 
.characters in the English language " *' in all notices, advertise- 
ments, and other official publications of such Company, and in ail 
bills of exchange, hundis, promissory notes, indorsements, cheques, 
and orders for money or goods purporting to be signed by or on 
behalf of such Company, and in all bills of parcels, invoices, 
receipts, and letters of credit of the Company. 


66. If any limited Company under this Act does not paint 
.Penalties on non-pubiica- Or affix, and keep painted or affixed, its 
tion of name. , name in manner directed by this Act, 

It shall be liable to a penalty not exceeding fifty rupees for not so 
pamtirig or affixing its name, and for every day during which such 
name is not so kept painted or affixed. 

a director and manager of the Company who knowingly 
nd wilfully authoiizes or permits such default shall be liable to 
■tne like penalty. 


If any director, or manager, or officer of such Company, or any 
person on its behalf, uses, or authorizes the use of, any seal pur- 


“ supVi words quoted have been substituted, for the word: 

Associafinnt Indian, Companies (Memorandun 

association) Act (XII. of 1895), s. ii-r-See Appendix ih, infra. , 
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porting to be a seal of the Company whereon its name is not so 
engraven as aforesaid, or issues, or authorizes the issue of, any 
notice, advertisement, or other official publication of such Com- 
pany, or signs, or authorizes to be signed, on behalf of such Com- 
pany, any bill of exchange, hundi, promissory note, endorsement, 
cheque, or* order for money or goods or issues, or authorizes to be 
issued, any bill of parcels, invoice, receipt, ur letter of credit of the 
Company wherein its name is not mentioned in manner aforesaid, he 
shall be liable to a penalty of one thousand rupees ; and shall fur- 
ther be personally liable to the holder of any such bill of exchange, 
hundi, promissory note, cheque, or order for monc}’^ or goods tot 
the amount thereof, unless the same is duly paid by the Company. 

Contracts^ 

67.t Contracts on behalf of any Company under this Acl 

Contracts how made. »"ade as follows (that is t( 

say):— 

(a) Any contract, which, if made between private persons 
would be by law required to be in writing, and, il 
made according to English law, to be under seal 
may be made on behalf of the Company in writing 
under the common seal of the Company ; and such 
contract may be in the same manner varied oi 
discharged : 

(^) Any contract, which, if made between private persons, 
would be by law required to be in writing signed by 
the parties to be charged therewith, may be made 
on behalf of the Company in writing signed by any 
person acting under the express or implied authority 
of the Company ; and such contract may, in the 
same manner, be varied or discharged : 

(c) Any contract, which, if made between private persons, 
would by law be valid, although made by parol only, 
and not reduced into writing, may be made by 
parol on behalf of the Company by any person 
acting under the express or implied authority of the 
Company ; and such contract may, in the same way, 


* In s, 66 , the word •* or ” has been inserted by the Repealing and 
Amending Act (Xli. of 1891). 

t C/. s. 37 0! the Companies Act, 1867 (Stat. 30 & 31 Viet., c. 131). 


of 1882.]- 


IKDIAN CXDMPANIBS. 


37 


be ■ varied or discharged. And all contracts made' 
according to the provisions herein contained shall be 
eSectual in law, and shall be binding upon the Com- 
pany and their successors, and all other parties 
thereto, their heirs, executors, or administrators, as 
the case may be. 

68. Every limited Company under this Act shall keep a 

register of all mortgages and charges 
Register of mortgages. specifically affecting property of the 

Company, and shall,, enter in' such register, in respect of each 
mortgage or charge, a short description of the property mortgaged 
or charged, the amount of charge created, and the names of the 
mortgagees or persons entitled to such charge. 

If any property of the Company is mortgaged or charged 
without such entry as aforesaid being made, every director, manager, 
or other officer of the Company, who knowingly and wilfully anthor- 
iaes or permits the omission of such entry, shall incur a penalty not 
exceeding five hundred rupees. 

The register of mortgages required bv this section shall be 
open to inspection by any creditor or member of the Company 
at all reasonable times. If such inspection is refused, any officer of 
the Company refusing the same, and every director and manager 
of the Company authorizing, or knowingly and wilfully permitting, 
such refusal, shall incur a penally not exceeding fifty rupees, and a 
turther penalty not exceeding twenty rupees for every day during 
which such refusal continues. 

Tne High Court or any Judge thereof may, by order, compel 
the performance of the duty imposed by this section on a limited 
Company, and, in addition to the above penalty, may, by order, 
compel an immediate inspection of the register. 

Explanation , — Omission to register under this section a mort- 
gage or charge does not render the same invalid. But the officers 
of the Company cannot avail themselves, as such, of a mortgage or 
.charge specifically affecting properly of the Company, and not so 
registered. 

69. Every limited Banking Company and every insurance 
Ceitain 'Companies' to Company, and Deposit, Provident, or 
enteied in Benefit Society under this Act, shall, be- 
" ■ ' ‘ ' ' • fore it conamences business, anti also on 

the first Monday in February and the first Monday .in August Jn 
every year during which it carries on business, make a statement in 
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the form marked D In the First Schedule hereto, or as near 'thereto-’ 
as circumstances will admit : and a copy of such statement shall 
be put up in a conspicuous place in the registered office of the^ 

Comply, and in every branch-office or place where the business^ 
of the Company is carried on. „ t 


Action II the provisions of thii- 

^ction, the Company shall be liable to a penalty not exceeclinz 

fifty rupees for every day during which such default continues; 

Sd Sn ^ Company who knowingly 

^nalty.^ ^ authorizes or permits such default shall incur the Iffie 


in ibifsrstirbtlnS 7 

ntatemen. on payment of a snmreS.ng 


*^9' Company under this Act, and not having a^capiu 

shall keep at its re 

names and* addr^ccao j g'stered office a registrar containing th 
gers and shall occupatbns of its directors or mana 

copy of such rezister Registrar of Joint-stock Companies i 

RegLraranycLnge\hattSl n\?c“‘'“ 

j 6 nat taxes place m such directors or managers 


- - — — -- o - 

p , Company undf r this Act, and not having a capi 

managers or inT.nT a register of its directors a 

compliance with tho f register to the Registrar in 

SriTchangVftaX"*, “ ">* 

such delinquent Company shah inL \ o*' managers, 

hundred rupees for evf.r/d..«!i ^“ ^ exceeding' one 
and every director nr ml which such default continues; 

wilfully authorizes or perSt? sLh^ 

penalty. ^ default shall incur the like 


72. A promissory note, biU of «ebange, or bundi shall be 

•arnr^ST'S “ acTwed V'n 

Company under thiq Anr endorsed on behalf of any 

in ffirnamTof the r.nt ^cc^pt^d, or endorsed 

rity of the Comnanv acting under the autho- 

or on behalf or on “L;„' oT,h"- r 
under the anthority of the Compan?“'’“°^ 
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73. If sny Company under this Act carries on business, 
Prohibition asjainst carry- when the number of its members is less 
ing" on business with less iban SGVcu, icr a period or sis montbs 
than seven members. after the number has been so reduced, 

every person who is a member of such Company during the time 
that it so carries on business after such period of six months, and is 
cognizant of the fact that it is so carrying on business with fewer 
than seven members, shall be severally liable for the payment of 
the wtiole debt of the Company contracted during such time, and 
may be sued for the same without the joinder in the suit of any 
other member. 


* Payme7tl of hiUrtsi oiti of Capital. 

“73A. Where any shares of a Company are issued for the 
Power of Company to pay purpose of raising money to defray the 
interest out of capital in cer- expensrs of the construction of any works 
tain cases. ijyij^jingg or the provision of any plant 

which cannot be made profitable for a lengthened period, the 
Company may pay interest on so much of that share- capital as is 
for the time being paid up for the period and subject to the condi- 
tions and restrictions in this section mentioned, and may charge the 
same to capital as part of the cost of construction of the work or 
building or the provision of plant : 

Provided that — 

(/) no such payment shall be made unless the same is 
authorized by the Company’s Articles of Association, 
or by special resolution ; 

( 2 ) no such payment, whether authorized by the Articles of 
Association, or by special resolution, shall be made 
without the previovts sanction of the Governor-General 
in Council j 

(j) before sanctioning any such payment, the Governor- 
General in Council may, at the expense of the 
Company, appoint a person to inquire and report to 
him as to the circumstances of the case, and may, 
before making the appointment, require the Company 
to give security for the payment of the costs of the 
inquiry 


* Inserted by Act IV, of igio. 
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{4) the payment shall be made only for such period as- raa 
be determined by the Governor-General in Gounci 
and such period shall in no case extend beyond th 
close of the half-year next after the half-year duriri 
which the works or buildings have been actuaU 
completed, or the plant provided ; 


fj) the rate of interest shall in no case exceed four 'per ceni 
per annum ^or such lower rate as the Governor 
Ueiierai in Council may, by notification in the 
0/ /«a/a, prescribe; 


(<5j the payment of the interest shall not operate as a reduc- 

u- f “^ount paid np on the shares in respect 

Oi which It IS paid; -y 


(y) the accounts of the Company shall show the share-capital 
on « ich, and the rate at which, interest has .been 
paid out 0 capital during the period to which the- 
accounts relate ; ,y; 


(S) hi this section shall affect any Company to/ 

which the Indian Railway Companies Act,» 1895, W; 
the Indian Tramways Act,t 1902, applies. ; V 


t “ Re-issue of Redeemed Debentures, • ’ / ; 

" 73B. (/) Where, either before or after the passlng ot this)' 

wer to re-issiif. o r> . . o . - • 


Po».r,o,..i.„ereae.„.. Ac, a Company •'har'reSti'/w;; 

TAcj ! V ••.y, 


debentures in certain cases . *cuccujcu - uii/ , -- 

pany. unless the Ariicl^ of 

redltmld k debentures ba^e been^: 

(not being an obligation eKS^oH!? ^ ^ 

the redeemed debemures were iS person to 

power, and shall be deemed alwSsIn^ shall haW;:^y 

debentures alive for the purposes of rl heepuhc^t 

has purported to exercL ^snrh I ^nd, where a Company-, y 

po^l L sLfb:ZTJaltys IT'’ ^hall have;: 

the debentures, either by r^-issu^^ h!® 

issuing other debentures iLheirtK a^ ® debentures, or/., by:; 

the person entitled m iKa a u ^noh a re-issae,,; 

person eolilled ,o the debentures shall have, and shaU.bfe 


Act X. of 1895. 


* Inserted b, A« IV. nf ,3,0,^ "fg 


^of 1883.] INDIAN COMPANIBS. 4 l 

t- 

deemed always to* have had, the same rights and priorities as if the 
debentures had not previously been issued. 

(2) Where, with the object of keeping debentures alive for the 
purpose of re-issue, they have, either before or after the passing of 
this Act, been transferred to a nominee of the Company, a transfer 
from that nominee shall be deemed to be a re-issue for the purposes 
of this section. 

(j) Where a Company has, either before or after the passing 
of this Act, deposited any of its debentures to secure advances from 
time to time on current account or otherwise, the debentures shall 
not be deemed to have been redee med by reason only of the 
account of the Company having ceased to be in debit whilst the 
debentures remained so deposited. 

The re-issue of a debenture or the issue of another deben- 
ture in its place under the power by this section given to, or deemed 
to have been possessed by, a Company, whether the re-issue or 
issue was made before or after the passing of this Act, shall be 
treated as the issue of a new debenture for the purposes of stamp- 
duty, but it shall not be^so treated for the pur poses of any provision 
limiting the amount or number of debentures to be issued : 

Provided that any person lending money on the security of a 
debenture re-issued under this section, which appears to be duly 
stamped, may give the debenture in evidence in any proceedings 
for enforcing his security without payment of the stamp-duty or any 
penalty in respect thereof unless he had notice, or, but for his negli- 
gence, might have discovered that the debenture was not duly 
stamped ; but, in any such case, the Company shall be liable to pay 
the proper stamp-duty and penally. 

(5) Nothing in this section shall prejudice — 

(a) the operation of any decree or order of a Court of com- 
petent jurisdiction passed or made before the date of 
the passing of this Act as between the parties to the 
proceedings in which the decree was passed or the 
order made, and any appeal from any such decree or 
order shall be decided as if this Act had not been 
passed ; or 

[i) any power to issue debentures in the place of any deben- 
tures paid off or etherwise statisfied or extinguished 
reserved to a Company by its debentures or the 
securities for the same.” 
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Provisions for Prouction of j\I'uhers. 


A general meeting or every Company under this Act 
General ’ Mcetiuff of be held once at ihe least in every 

Company. year. 


A balance-sheet shall be made out and filed with the Regis- 
trar of Joint-stock Companies within 
Balance-sheet. twelve months after tile Company iias 

been registered, and once at least in every year afterwards within 
twelve months from the filing of the balance-sheet immediately 
preceding; and such bdance-sheet sliail contain a summary 
of the property and liabilities of the Company arranged under me 
heads appearing in the form anne.xed to Table A in the First 
Schedule hereto, or as near thereto as circumstances admit. 


And once at the least in every year the accounts of the Com- 
pany siiall be examined, and the correct- 
ness of the last balance-sheet and its 
conformity with the law ascertained and certified by one or more 
auditor or auditors. 

No balance-sheet shall be filed with the Registrar unless and 
until its correctness and conformity with the law have been so 
ascertained and certified, and it has been laid before, and adopted 
by, the Company in general meeting. 

If default is made in compliance with any of the provisions of 
this section, every director and manager of the Company who 
knowingly and wilfully authorizes or permits such default shall be 
liable to a penalty of one thousand rupees. 


Metiings. 

75.’** Every Company formed under this Act after the com- 
Company to hold meeting mencement of this Act shall hold a 
within SIX months after regis- general meeting within six months alter 
tration. its memorandum of association is regis- 

tered ; and, if such meeting is not held, the Company shall be 
liable to a penalty, not exceeding fifty rupees a day, for every day 
after the expiration of such six months until the meeting is held ; 
and every director or manager of the Company, and every subs- 
criber of the memorandum of association, who knowingly authorizes 
or permits such default, shall be liable to the same penalty. 


" Cf- s. 39 of the Companies Act, 1867, (Stat. 30 & 31 Viet., c. 131) 
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76 . Subject to the provisions of this Act, and to the condi- 
Power to alter regulations dons contained in the memorandum of 
by special resolution. association, any Company formed under 

this Act or the Indian Companies Act,* 1866, may, in general 
meeting, from time to time, by passing a special resolution in 
manner hereinafter mentioned, alter all or any of the regulations of 
the Company contained in the articles of association nr in the Table 
marked A in the First Scnedule where such table is applicable to 
the Company, or make new regulations to the exclusion of, or in 
addition to, all or any of the regulations of the Company. 


t Any regulations so made by special resolution shall be 
deemed to be regulations of the Company of the same validity as 
if they had been originally contained in die articles of association, 
and snail be subject in like manner to be altered or modified by 
any subsequent special resolution. 


Any limited Company formed under this Act or ‘he Indian 
Power to ma ko liability of Companies Act,* 1866, may, by a spe- 
directors unliuiited, cial resolution, if authorized to do so by 

Us regulations as originally framt-d, or as altered by special resolu- 
tion, from time to time, modify the conditions contained in its 
memorandum of association so far as to render unlimited, from and 
after the date of such resolution, the liability of its directors or 
managers, or of the managing director. Such special resolution 
shall be of the same validity as if it had been originally contained 
in the memorandum of association, and a copy thereof shall be 
embodied in, or annexed to, every copy of the memorandum of 
association which is issued after tlie passing of the resolution. 


77. A resolution passed by a Company under this Act shall 
Definition of “ special re- be deemed to be special whenever a 
solution". resolution has been passed by a majority 

of not less than three-fourths of such members of the Company for 
the time being entitled, according to ihe regulations of the Company, 
to vote, as may be present, in person, or by proxy (in cases where, 
by the regulations of the Company, proxies are allowed), at any 
general meeting, of which notice specifying the intention to propose 
such resolution h^s been duly given, and such resolution has been 
confirmed by a majority of such members for the time being enli- 
ued, according to the regulations of the Company, to vote, as may 
be present, in person, or by proxy, at a subsequent general meeting, 


* Act X. of-i866 (repealed by s. 2 of this Act), 
t Cy. s. 8 of the Companies Act, 1867 (Stat. 30 & 31 Viet, c. 131). 
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of which notice has been duly given, and held at an interval of not 
less than fourteen days, nor more than one month, from the date 
of the meeting at which such resolution was first passed. 

At any meeting mentioned in this section, unless a poll is 
demanded by at least five members, a declaration of the chairman 
that the resolution has been carried shall be deemed conclusive 
evidence of the fact without proof of the number or proportion of 
the voles recorded in favour of or against the same. 

Notice of any meeting shall, for the purposes of this section, be 
deemed to be duly given, and the meeting to be duly held, when- 
ever such notice is given, and meeting held, in manner prescribed 
by the regulations of the Company. 

In computing the majority under this section when a poll is 
demanded, reference shall be had to the number of votes to' which 
each member is entitled by the regulations of the Company. 

78. In default of any regulations as to voting, every member 
Provision where no regula- shall have one vote, and, in default of 
tionsas to meetings. any regulations as to summoning general 

meetings, a meeting shall be held to be duly summoned, of which 
seven days’ notice in writing has been served on every member in 
manner in which notices are required to be served by the Table 
marked A in the First Schedule hereto. 


In default of any regulations as to the persons to summon 
meetings, five members shall be competent to summon the same; 
and, in default of any regulation as to who is to be chairman of 
such meeting, it shall be competent for any person elected by the 
members present to preside. 


79. A copy of every special resolution that is passed by 
Registration of special re* Any Company under this Act shall be 
solutions. printed and forwarded to the Registrar 

of Joint-stock Companies, and be recorded by him. 

If such copy is not so forwarded within fifteen days trom the 
date of the confirmation of the resolution, the Company shall incur 
a penalty, not exceeding twenty rupees, for every day after the es- 
piration of such fifteen days during which such copy is omitted to 
-be forwarded ; and every director and manager of the Company, 
who knowingly and wilfully authorizes or permits such' default, 
shall incur the like penalty. 
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80. Where articles of association have been registered, a copy 
Copies of special resclu- of every special resolution for the time 
tions to be embodied in arti- being in force shall be annexed to, or 
cles of association. embodied in, every copy of the articles 

of association that may be issued after the passing of such resolu- 
tion. Where no articles of association have been registered, a copy 
of every special resolution shall be forwarded in print to any men- 
ber requesting the same on payment of one rupee or such less sum 
as the Company may direct. 

If any Company makes default in complying with the provi- 
sions of this section on section 76 it shall incur a penalty, not 
exceeding twenty rupees; for each copy in respect of which such 
default is made; and every director and manager of the Company, 
who knowingly and^ ivilfully authorizes or permits such default, 
shall incur the like penally. 

81. Any Company under this Act may, by instrument in 

^ writing under its common seal, empower 

Execution of deeds abroad. " ..1 ii • ^ 

any person, either generally, or m respect 
of any specihed matters, as its attorney, to execute deeds on its 
behalf in any place not situate in British India ; and every deed 
signed by such attorney on behalf of the Company, and under his 
seal, shall be binding on the Company, and have the same effect 
as if it were under the common seal of the Company. 

82. The Local Government may appoint one or mere com- 
Examination of affairs of peteiu inspectors to examine into the 

Company by inspectors. affairs of any Company under this Act, 

and to report thereon in such manner as the Local Government 
may direct upon the applications following (that is to say): — 

(a) In the case of a Banking or any other Company that has a 
capital divided into shares,upon the application of mem- 
bers holding not less than one-fifth part of the whole 
shares of the Company for the time being issued : 

( 3 ) In the case of any Company not having a capital divid- 
ed into shares, upon the application of members 
being in number not less than one-fifth of the whole 
number of persons for the time being entered on 
the register of the Company as members. 

83. The application shall be supported by such evidence as 
. Application for inspec- die Local Government may require for 
denc^ he supported by evi- the purpose of showing that the appli- 

cants have good reason for requiring 
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such investigaiion to be made, and that they are not actuated by 
malicious motives in instituting the same. 

The Local Government may also require the applicants to g^ve 
security for payment of the costs of the inquiry before appointing 
any inspector or inspectors. 

84. It shall be the duty of all officers and agents of the Com' 
, , , pany to produce, for the examination of 

Inspection of books. inspectors, all books and documents 

in their custody of power. 

Any inspector may examine, upon oath, the officers and 
agents of the Company in relation to its business. 

If any such officer or agent refuses to produce any book or 
document hereby directed to be produced, or to answer .any 
question relating to the affairs of the Company, he shall" incur a 
penalty not exceeding one hundred rupees m respect of each such 
offence. 


85. Upon the conclusion of the examination, the inspec- 
Result of examination how tors shall report their Opinions to the 

dealt with. Local Government. Such report shall 

be written or printed as the Local Government directs. 

A copy shall be forwarded by the Local Government to the 
registered office of the Company, and a further copy shall, at the 
request of the members upon whose application the inspection 
was made, be delivered to them, or to any one or more of them. 

All expenses of, and incidental to, any such examination as 
aforesaid shall be defrayed by the members upon whose applica- 
tion the inspectors were appointed, unless the Local Government 
shall direct the same to be paid out of the assets of the Company, 
which the Local Government is hereby authorized to do. 

86. Any Company under this Act may, by special resolution. 
Power of Company to ap- appoint inspectors for the purpose of 

point inspectors. examining into the affairs of the Com- 

pany. 

The inspectors so appointed shall have the same powers and ' 
perform the same duties as inspectors appointed by the Local 
Government with this exception that, instead of making their 
report to the Local Government, they shall make the same in such 
manner, and to such persons, as the Company, ui general meeting, 
directs. 
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The officers and agents of the Company shall incur the same 
penalties in case of any refusal to produce any book or document 
hereby required to be produced to such inspectors, or to answer 
any question, as they would have incurred if such inspectors had 
been appointed by the Local Government. 

87. A copy of the report of any inspectors appointed under 
Report of inspectors to be this Act, authenticated by the seal of 

evidence. the Company into whose affairs they have 

made inspection, shall be admissible in any legal proceeding as 
evidence of the opinion of the inspectors in relation to any matter 
contained in such report. 

88. Every prospectus of a Company, and every notice invit- 
Prospectus, &c., to specify ing persons to subscribe for shares in 

dates and names of parties any Joint-stock Company, shall specify 
to certain prior contracts. (j^tes of,* and the names of the 

parties to, any agreement enforceable by law which has been 
entered into by the Company, or the promoters, directors, or 
trustees thereof, before the issue of such prospectus or notice 
(whether subject to adoption by the directors or the Company, or 
otherwise), and which might reasonably influence a person in 
determining whether he would or would not become a share-holder 
in the Company ; and any prospectus or notice not specifying 
the same shall be deemed fraudulent on the part of the pro- 
moters, directors, and officers of the C .mpany knowingly issuicig 
the same, as regards any person taking shares in the Company on 
the faith of such prospectus, unless he has had notice of such 
contract. 


. Notices, 

S9.t Any summons, notice, order, or other document required 
’Service of notices on Com- to be Served upon the Company, may 
P^ny* be served by leaving the same, or send- 

ing it through the post by a registered letter addressed to the Com- 
pany, at their registered office ; and any notice to the Registrar of 
Joint-stock Companies may be served by sending it to him through 
the post by a registered letter, or by delivering it to him, or by 
leaving it for him at his office. 


''of iyTi'® “of’’ has been inserted by the Repealing and Amending 
.^fCt (XU. of rSgi). . 

t Ct. s. 38 of the Companies Act, 1867 (Stat. 30 & 31 Viet,, c, 131). ' 
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90. Every document to be served by post on the Conipanj 
Rules as to notices by shall be posted in such iime as to ‘a'dtnh 

Icitcc. of its being delivered in the due course ol 

delivery within the period (if any) prescribed for the service thereof ; 
and, in proving service of such document, it shall be sufficient to 
prove tl)at such document was properly directed, and that it was 
put as a registered letter into the post-office. 

91. Any summons, notice, order, or prcceeding requiring 
Authentication of notices autbenticatif n by the Company m^3 

by Company. be .'■igned by any director, secretary, 01 

other authorized officer of the Company, and need not be under 
the common seal of the Company, and the same may be in 
writing or in print, or partly in writing and partly in print. 


Ltgal Procitdmgs, 

92. Every Company under this Act shall cause mmules of 
Evidence of proceedings at aH resolutions and proceedings of general 
meetings. meetings of the Company, and of the 

directors or managers of the Company, in cases wuere there are 
directors or managers, to be duly entered in book-’ to be, from time 
.to time, provided for the purpose; and any such minute as afore- 
said, if purporting to be signed by the chairman of the meeting at 
which such resolutions wer- passed, or proceedings bad, or by the 
chairman of the next succeeding meeting, shall be received as evi- 
dence in all legal proceedings. 

Until the contrary is proved, every general meeting of the 
Company, or meeting of directors or managers, in respect of the 
proceedings of which minutes have been so made, shall be deemed 
to have been duly held and convened, and ail resolutions passed 
thereat, or proceedings had, to have been duly pasSvd and had; 
and all appointments of directors, managers, or liquidators shall 
be deemed to be valid ; and all acts done by such directors, ma- 
nagers, or liquidators shall be valid, noiwiiljsianduig any defect 
that may afterwards be discovered iu their appointments or 
qualifications. 

Exptamiion . — Nothing in this section shall be deemed to 
give validity to acts done by a liquidator after his appointment has 
been shown to be invalid. 


88. Where a limited Company Is plaintiff in any suit, if it 
Provision as to costs in appears from the evidence adduced ■ that 
suits brought by certain li- there is reason to believe that, if the 
mite orapanies. defendant be successful in his defence, 
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the assets of the Company will be insufficient to pay his costs, any 
Judge having jurisdiction in the matter may require sufficient 
security to be given for such costs, and may stay all proceedings 
until such security is given . 

94. In any suit brought by the Company against any mem- 
Piaint in suits against ber to recover any call or other moneys 

members. due from such member in his character 

of member, it shall be sufficient to allege that the defendant is a 
member of the Company, and is indebted to the Company in 
respect of a call made or other moneys due, whereby a suit has 
accrued to the Company. 

Alieraiion of For vis, 

95. The forms set forth in the Second Schedule hereto, or 

forms as near thereto as circumstances 
Forms to be sued. admit, shall be used in all matters to 

which such forms refer. 

The Governor-General in Council may, from time to time, 
Governot-General in Coun- make such alterations in the tables and 
cil may alter forms. forms contained in the First Schedule 

hereto, so that he does not increase the amount of fees .payable to 
the Registrar in the said schedule mentioned, and in the forms in 
the Second Schedule, or make such additions to rhe last- mentioned 
forms, as he deems requisite. 

Any such table or form, when altered, shall be published in 
the Gazette of India, and, upon such publication being made, such 
table or form shall have the same force as if it were included in 
the Schedule to this Act; but no alteration made by the Governor- 
General in Council in the Table marked A containc d in the First 
Schedule shall affect any Company register prior to the date of 
such alteration, or repeal, as respects such Company, any portion 
of such table. 

Arbitrations?' 

96. Any Company under this Act may, from time to time. 
Power for Companies to by Writing under its Common seal, agree 
refer matters to arbitration. to refer, and may refer, to arbitration 
any matter, whatsoever in dispute between itself and any other 

* Cf. the Arbitration (Railway) Act, -1859 (Stat. 22 & 23 Yict., c. 59). 

Act VI., 1883.-4. 
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Company tor person; and the Companies, parties to the arbitration, 
may delegate to the person or persons, lo whom the reference is 
made, power to settle any terms, or to determine any matter 
capable of being lawfully settled or determined by the Companies 
themselves, or by the directors or other managing body of such 
Companies. 

97. The Companies jointly, but not otherwise, from time to 

Pc^ver to alter or revoke ^‘iSpeCtive 

agrtemt-nts for reference. ccmmou Seals, may add 10, alter, or 
revoke any agreement for reference in accordence with this Act 
theretofore entered into between the Companies, or any of the 
terms, conditions, or stipulations thereof. 


98. Every reference or agreement in accordance with this 
Agrcen,ents to be carried *^^1, except SO far 3S it is, frOm time tO 

into elTcct. lime, revoked or modified in accord- 

ance with this Act, shall bind the Companies, and may and shall 
be carried into full effect. 

99. Where the Companies agree, the reference shall be 
Refereiicc to arbitrator. made to a single arbitrator. 


100. Except where the Companies agree that the reference 
shall be made to a single arbitrator, the 
ar^trators,** reference shall be made as follows, to 


where there are two Companies, the reference shall be made 
to two arbitrators ; 


where there are three or more Companies, the reference shall 
bejmade to so many arbitrators as there are Companies. 

101. Where there are to be two or more arbitrators, every 
Appointment of arbitrators Company shall, by Writing under their 
by Companies. common Seal, appoint one of the arbi- 

trators, and shall give notice iti writing thereof to the other Com- 
pany or Companies. 


102. Where there are to be two or more arbitrators, if any 
Appointment of arbitrators of ^he Companies fail to appoint an 
by Local Government. arbitrator within fourteen days after 

being thereunto requested in writing by the other Company, or by 
the other Companies or any of them, then, on the application of 
the Companies or any of them, the Local Government, instead of 
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the Company so 'failing to appoint an arbitrator, may appoint an 
arbitrator. The arbitrator so appointed shall, for the purposes of 
this Act, be deemed to be appointed by the Company so failing. * 

103. Where the reference is made to two or more arbitrators, 
Appointment of arbitrators if, before the matters referred to them 
by Companies to supply va- are determined, any arbitrator dies, or 
cancies. becomes incapable or unfit, or, for seven 

consecutive days, fails to act as arbitrator, the Company by which 
he was appointed shall, by writing under their common seal, ap- 
point an arbitrator in his place. 

104:. Where the Company, by which an arbitrator ought to 
Appointment of arbitrators be appointed in the place of the arbi- 
by Local Government to sup- trator SO deceased, incapable, unfit, or 
ply vacancies. failing to act, fails to make the appoint-' 

menr within fourteen days after being thereunto requested in 
•writing by the other Company, or by the other Companies or any 
of them, then, on the application of the Companies or any of them, 
the Local Government may appoint an arbitrator. 

The arbitrator so appointed shall, for the purposes of this Act, 
'be deemed to be appointed by tne Company so failing. 

105. When any appointment of an arbitrator is made, the 
Appointment of arbitrator Company making the appointment shall 

not revocable. have no power to revoke the same with- 

out the previous consent in writing of the other Company or every 
other Company in writing under their common seal. 

106. Where two or more arbitrators are appointed, they shall, 
Appointment of umpire by before entering on the business of the 

arbitrators. • reference, appoint, by writing under 

their hands, an impartial and qualified person to be their umpire. 

107 . If the arbitrators do not appoint an umpire within seven 
Appointment of umpire by days after the reference is made to the 

> Local Government. arbitrators, then, on the application of 

the Companies or any of them, the Local Government may appoint 
an umpire; and the umpire so appointed shall, for the purposes of 
j this Act, be deemed to be appointed by the arbitrators. 

* i 

' iOS. Wh ere two or more arbitrators are appointed, if, be- 
'( Appointment of umpire by fore the matters’ referred to them are 

» arbitrators to supply vacancy, determined, their umpire dies or be- 
i> comes incapable or unfit,' or, for seven consecutive days, fails to 
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act as umpire, the arbitrators shall, by writing under their hands, 
appoint an impartial and qualified person to be their umpire in his 
place. 


100. If the arbitrators fail to appoint an umpire within seven 
Appointment of umpire by days after noticc in writing to them of 
Local Guvcrninent to supply the decease, incapacity, unfitness, or 
vacancy. failure to act, of their umpire, then, on 

the application of the Companies or any of them, the Local Govern- 
ment may appoint an umpire. 

The umpire so appointed shall, for the purposes of this Act, 
be deemed to be appointed by the arbitrators so failing. 

no. Ever}’ arbitrator appointed in the place of a preceding 
SucceedinR arbitrators and arbitrator, and every umpire appointed' 

Secesso^rs^’"''" of a preceding umpire, shall 

preaecessors. respectively have the like posvers and 

authorities as his respective predecessor. 

111. Where there are tw'o or more arbitrators, if they do not, 
Reference to umpire. within such a time as the Companies 

.... . . , , on, or, failing such agreement, 

within thirty days next after the reference is made to the arbitrators, 
agree on ^heir award thereon, then the matters referred to them, or 
such ot those matters as are not then determined, shall stand 
referred to their umpire. 


112. The arbitrator, and the arbitrators and the umpire, res-' 

Power for arbitrators, &c., pectively, may call for the production of 
LmL w't^e^tsonoath?^ any documents or evidence in the pos- 
1 i,- L u session or power of the Companies res- 

bSior^ nr" ‘hey respectively can produce, and whfch the ar- 
deterSninir th^ shall think necessary for 

the CompaLe respecTveTy o?o ’th 

113. Except where, and as the Companies otherwise agree, the 
Procedure in the arbitration. itrator, and the arbitrators and the 

f umpire, respectively, may proceed in the 


114. The arbitrator, and the arbitrators and the 

pectively, may proceed, in . 

ot all or any of the Companies, in every 


, , . . . , . — umpire, res- 

i.t£‘;ro"fclVi.r'' i- .he absence. 
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case in which, after giving notice in that behalf to the Companies 
respectively, the arbitrator, or the arbitrators or the umpire, shall 
think fit so to proceed. 

115. The arbitrator, and the arbitrators and the umpire, res- 
Several awards may be pectively, may, if he and they, respect 
made. ively, think fit, make several awards, each 

on part of the matters referred, instead of one award on all the 
matters referred. 

Every such award on part of the matters shall, for such time 
as shall be stated in the award, the same being such as shall have 
been specified in the agreement for arbitration, or, in the event of 
no time having been so specified, for any time which the arbitrator 
may be legally entitled to fix, be binding as to all the matters to 
which it extends, and as if the matters awarded on svere all the mat- 
ters referred, and that, notwithstanding the other matters or any of 
them, be not then or thereafter awarded on. 

116. The award of the arbitrator, or of the arbitrators or of 
Awards made in due time the umpire, if made in writing, under 

to bind all parties. hls or their respective hand or hands, and 

ready to be delivered to the Companies within such a time as the 
Companies agree on, or, failing such agreement, within thirty days 
next after the matters in difference are referred to (as the case 
may be), the arbitrator or the arbitrators or the umpire, shall be 
binding and conclusive on all the Companies. 

117 . Provided always that (except where and as the Cora- 
Power for umpire to extend panics Otherwise agree) the umpire, from 

period for making his award, time to time, by writing under his hand, 
^ may extend the period within which his award is to be made. If it 
I be made and ready to be delivered within the extended time, it shall 
be as valid and effectual as if made within the prescribed period. 

^ 1 IS. No award made on any arbitration in accordance with 

’ Awards not to be set aside Ais Act shall be Set aside for any 

or informality. irregularity or informality. 

cl' 119. Except only so far as the Companies bound by any 

Awards to be obeyed. accordance with this Act from 

, ‘ time to time otherwise agree, all things, 

ct h in accordance with this Act, lawfully required to 

’ • e done, omitted, or suffered, shall be done, omitted, or suffered 

erf > accordingly. . 
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act as umpire, the arbitrators shall, by writing under their hands,, 
appoint an impartial and qualified person to be their umpire in his. 
place. 


109. If the arbitrators fail to appoint an umpire within seven 
Appointment of umpire by days after notice in writing to them of 

supply the decease, incapacity, unfitness, or 
vacancy. failure to act, of their umpire, then, on 

the application of the Companies or any of them, the Local Govern- 
ment may appoint an umpire. 

The umpire so appointed shall, for the purposes of this Act, 
be deemed to be appointed by the arbitrators so failing. 

110. Every arbitrator appointed in the place of a preceding 
Succeeding arbitrators and arbitrator, and every umpire appointed' 

pSi."”' ““ .P'““ of a preceding umpire, shall 

. respectively have the like powers and 

authorities as his respective predecessor, 

111. Where there are two or more arbitrators, if they do not, 

Reference to umpire. within such a time as the Companies 

...tpi,' .u- . j such agreement, 

within thirty days next after the reference is made to the arbitrators, 

agree on their award thereon, then the matters referred to them, or 
such ot those matters as are not then determined, shall stand 
referred to their umpire. 

112. The arbitrator, and the arbitrators and the umpire, res-' 

P^'^^vely, may call for the production of 
examine witnesses on oath!'^ any documents or evidence in the pos- 
nectivplv nr xTThini, tu session Or power of the Companies res- 
bSior or the P^o^uce, and which the ar- 

determinino- the man ro umpire, shall think necessary for 

the CompaLs respective'y oToih 

113. Except where, and as the Companies otherwise agree, the 
Procedure in the arbitration, arbitrator, and the arbitrators and the 

H4. The arbitrator, and the arbitrators and the umpire, res- 

i.t£Sofc“HS:“'‘ ounor’^SZrr“‘’ 

or an or any of the Companies, in every 
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case in which, after giving notice in that behalf to the Companies 
respectively, the arbitrator, or the arbitrators or the umpire, shall 
think fit so to proceed. 

115. The arbitrator, and the arbitrators and the umpire, res- 
Several awards may be pectively, may, if he and they, respect- 

made. ively, think fit, make several awards, each 

on part of the matters referred, instead of one award on all the 
matters referred. 

Every such award on part of the matters shall, for such time 
as shall be stated in the award, the same being such as shall have 
been specified in the agreement for arbitration, or, in the event of 
no time having been so specified, for any time which the arbitrator 
may be legally entitled to fix, be binding as to all the matters to 
which it extends, and as if the matters awarded on were all the mat- 
ters referred, and that, notwithstanding the other matters or any of 
,them, be not then or thereafter awarded on. 

116. The award of the arbitrator, or of the arbitrators or of 
Awards made in due time ^he umpire, if made in writing, under 

to bind all parties. his or their respective hand or hands, and 

ready to be delivered to the Companies within such a time as the 
Companies agree on, or, failing such agreement, within thirty days 
next after the matters in difference are referred to (as the case 
may be), the arbitrator or the arbitrators or the umpire, shall be 
^binding and conclusive on all the Companies. 

117. Provided always that (except where and as the Corn- 
Power for umpire to extend panies otherwise agree) the umpire, from 

period for making his award, time to time, by writing under his hand, 
may extend the period within which his award is to be made. If it 
^ be made and ready to be delivered within the extended time, it shall 
be as valid and effectual as if made within the prescribed period. 

^ 1 IS. No award made on any arbitration in accordance with 

j Awards not to be set aside this Act shall be set aside for any 

^ ot informality. irregularity or informality. 

.!■ 119. Except only so far as the Companies bound by any 

Awards to be obeyed. award in accordance with this Act from 

^ , * time to time otherwise agree, all things, 

ct award in accordance with this Act, lawfully required to 

' • e done, omitted, or suffered, shall be done, omitted, or suffered 

w accordingly. 
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120. Full effect shall be given by the Courts according to- 
Agreements, arbitraUons, their respective jurisdictions, and . by the 

and awards to have effect. Companies respectively, and otherw^, 
to all agreements, references, arbitrations, and awards in accordance 
with this Act ; and the performance or observance thereof may,, 
where the Courts think fit, be compelled by any process against the 
Companies respectively or their respective property that the Courts 
or any Judge thereof shall direct and, where requisite, frame for the* 
purpose. 

121. Except where, and as the Companies otherwise agree. 
Costs of arbitration and the costs of and attending the arbitration 

award. and the award shall be in the discretion 

of the arbitrator, and the arbitrators and tne umpire respectively. . 


122. Except where and as the Companies oiberwies agree 
o and if and so far as the award does not^ 

Paj»cntofcos,s. otherwise determine, the costs oi and 

attending the arbitration and the award shall be borne and paid 
by the Companies in equal shares, and, in other respects, the 
Companies shall bear their own respective costs. 


123. On the application of any parly interested, the sub- 
Submission to arbitration mission to any such arbitration may be 
to be filed in Court. filed In the High Court, and an order of 

reference may be made thereon, with any directions the Court 
thinks fit; and the provisions of the Code of Civil Procedure* shall, 
so far as the same are applicable, apply to every such order, and* 
to all proceedings thereunder. 


PART IV. 

WlNDlNG-UP OF CoMPAttlSS AND ASSOCIATIONS UNDER THIS ACT. 

Preliminary, 

124. The term “ contributory ” shall mean every person liable 
Meaning of “contribu- to contribute to the assets of a Company 
lory.” under this Act in the event of the same 

being wound up ; it shall also, in all proceedings for determining 
the persons who are to be deemed contributories, and in all pro- 
ceedings prior to the final determination of such persons, include 
any person alleged to be a contributory. 

’ This reference should now be read as applying to Act V. of igoS.— 
See s. is8 of that Act. . ' 
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125. The liability of any person to contribute to the assets 

Naiar. of liability of oon- o£ a Company un^der this Act, in the 
tributory. event of the same being wound up, shall 

be deemed to create a debt accruing due from such person at the 
time when his liability commenced, but payable at the time or 
respective times when calls are made, as hereinafter mentioned, for 
enforcing such liability ; and it shall be lawful, in the case of the 
insolvency of any contributory, to prove against his estate the 
estimated value of his liability to future calls, as well as calls 
already made. 


No claim founded on the liability of a contributory shall be 
cognizable by any Court of Small Causes situate outside the towns 
of Calcutta, Madras, and Bombay. 


120. If any contributory dies either before or after he has 
Contributories in case o£ been placed On the list of contributories 
death. hereinafter mentioned, his personal re- 

presentatives, heirs, and devisees shall be liable, in due course of 
administration, to contribute to the assets of the Company in dis- 
charge of the liability of such deceased contributory ; and such 
personal representatives, heirs, and devisees shall be deemed to be 
contributories accordingly. 

127. If any contributory becomes insolvent, either before or 
Contributories in case of after he has been placed on the list of 
insolvency. contributories, his assignees shall be 

deemed to represent such insolvent for all the purposes of the 
winding-up, and shall be deemed to be contributories accordingly,, 
and may be called upon to admit to proof*= against the estate of 
such insolvent, or otherwise to allow to be paid out of his assets^ 
in due course of law, any moneys due from such insolvent in re- 
spect of his liability to contribute to the assets of the Company 
being wound up. 

Wmding-up by Court. 


128. A Company under this Act may be wound up by the 
Circumstarrces under which Court as hereinafter defined under the 
Company may be wound up following circumstances (that is to 

say):- 


(a) whenever the Company has passed a special resolution 
requiring the Company to be wound up by the Court; 


kt 


t italicized word " proof ’’ has been substituted for the word 
prove by the Repealing and Amending Act (XU. of 1891). 
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(d) whenever the Company does not commence its business, 
within a year from its incorporation, or suspends its 
business for the space of a whole year ; 

(f) whenever the members are ■ reduced in number to less 
then seven ; 

(d) whenever the Company is unable to pay its debts ; 

, («) whenever, for any other reason of a like nature, the 
Court is of opinion that it is just and equitable that 
the Company should be wound up. 

Company when deemed 12Q. A Company under this Act 

unable to pay its debts. shall be deemed to be unable to pay its 

debts — 

(a) whenever a creditor, by assignment or otherwise, to 
whom the Company is indebted in a sum exceeding 
five hundred rupees then due, has served on the 
Company, by leaving the same at its registered oflSce, 
a demand under his hand requiring the Company to 
pay the sum so due, and the Company has, for the 
spiace of three weeks succeeding the service of such 
demand, neglected to pay such sum, or to secure or 
compound for the same to the reasonable satisfac- 
tion of the creditor; 

(^) whenever execution or other process issued on a decree 
or order obtained in any Court in favour of any 
creditor in any proceeding instituted by such creditor 
against the Company is returned unsatisfied, in whole 
or in part; 

(c) whenever it is proved, to the satisfaction of the Court, 
that the Company is unable to pay its debts. 

130. The expression, “the Court,” as used in this Part of 
Definition of “ the Court.” shall mean the principal Court 

, . , . , , . original civil jurisdiction in the 

p ace in which the registered office of the Company is situate, 
unless, in the regulations for the management of the Company, it 
shall be stioulated that the Company, if wound up, shall be 
wound up oy the High Court of Judicature at Fort William, 
Madras, or Bombay (as the case may be), or by the Chief Court 
“ case the word “ Court” shall mean the 

.said High Court or Chief Court (as the case may be) in the exercise 
of Its original civil jurisdiction. . . • , 
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' The expression “debts” as used in this Part of this Act, 

means debts actually due, of which the 
Definition of "debts. creditor could claim immediate pay- 
ment, except in the case of a Company issuing or liable under 
policies of assurance upon human life within British India, or 
granting annuities upon human life within British India. In the 
case of such a Company (hereinafter called a Life-assurance Com- 
pany), the expression ■' debts, ” as so used, includes also contingent 
or prospective liability under policies and annuity and other existing 
contracts. 


Any application to the Court for the winding-up of a 
Application for winding-jp Lompany under this Act shall be by 
to be made by petition. petition, which may be presented by the 

Company, or by any one or more creditor or creditors, contributory 
or contributorie.s, of the Company, or by all or any of the above 
parties, toge:her or separately. 


The petition must allege facts which, if proved, will justify an 
order for winding up the Company. Every order, wliich may be 
made on any such petition, shall operate in favour of all the 
creditors and all the contributories of the Company, in the .same 
manner as if it had been made upon the joint petition of a credi- 
tor and a coiitributory.f 


Explanation . — Nothing in this section authorises the presen- 
tation of a petition by a member of a Company who is indebted 
to the Company in^espect of a call made or other moneys due. 


1324 No contributory of a Company under this Act shall be 
Contributory when njt capable of presenting a petition for 
qualified to present winding- winding up Euch Company unless the 
up petition. members of the Company are reduced 

in number to less than seven, or unless the shares in respect of 
which he 13 a contributory, or some of them, either were originally 
allotted to him, or have been held by him, and regi stered in his 
name, for a period of at least six months during the eighteen 
months previous to the commencement of the wind ing-up, or have 
devolved upon him through tne death of a former hold er : 


* s. 21 of the Life Assurance Companies Act, 1870 (Stat. 33 & 34 
vict., c. 61). 

t The last para, of this section repealed by Act VI. of 1Q12 has been 
omitted. » c j S' 

t Cf. s, 40 of the Companies Act, 1867 (Stat. 30 & 31 Vict,, c, 131). 
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Provided that, where a share has, during the whole or anv 
part of the six months, been held by, or registered in the name ol 
. 1 ? ^ either before or after her marriage, or 

tory, such share shall, for the purposes of this section, be deemed' 
tory been held by, and registered in the name of, the contribu- 

133. A winding. up of a Company by the Court shall be 

;n^?.n "'‘"‘t- seemed to commence at the time of the 

ing-up by Court. presentation of the petition for the 

winding-up. 

134. The Court may, at any time after the presentation of the 
^.oCourt may grant injunc- petition for winding up a Company 

order for winrlinfr Iin ^k ^his Act, and before making an 

Comoanv nr nf he Company, upon the application of the 

ratota further proceedin'4i‘’ta an7su“"or''““’' f 
Compau,, upon auoh terms as rCour. [hi'ntafl^’"* 

petiti^^\^d *befnrt^ ^he presentation of such- 

prmSnall^^ liquidators, appoint 

Company ^ the estate and effects of the 

Cn u hearing the petition, the Court may dismiss the 

Court on hearing Son '^hhout costs. may adjoum 

tionally, and may make anv^nte^rfm '"!i ‘'°"'^hionalIy or uncondi- 
deems just. ^ interim order or any other order that it 

Suits '’'I" ''i-'li"? “P “ C““- 

urdS lur wiudiulS! f "a"'’" *«• no suit or other 

commenced against the Comn?n^‘”'’ proceeded with or 

court, and anhl^r^ th"S?s SrdrLVtpor 

Copjtrorl'";” brfr,-'’“p^ny ™Sr“tto “P -> Com- 

the Comp'l^rrthe Refristrar'^of''!'''” ^orUdeyby 

malm a minnm tharaof fn his book^smkl'g^o^X'Smw? 

servantTof th^Qimnt*^ "°hce of discharge to the 

S continue^ business of the Company 
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138. Such Court may, at at any time after an order has been 

' Power p£ Court to stay made for winding up a Company upon 
proceedings. the application of any creditor or contri- 

butory of the Company, and upon proof to the satisfaction of the 
Court that all proceedings in’ relation to such winding-up ought 
to be stayed, make an order staying the same, either altogether, or 
for a limited time, on such terras, and subject to such conditions,, 
as it deems fit. 

139. When an order has been made for winding up a com- 
Eflect of order on share-ca- pany limited by guarantee^ and having 

pital of Company limited by a capital divided into shares, and share- 
guarantee. capital that may not have been called 

up shall be deemed to be assets of the Company, and to be a 
debt due to be Company from each member to tne extent of any 
sums that may be unpaid on any shares held by him, and payable 
at such time as may be appointed by the Court. 

140. The Court- may, as to all matters relating to the win- 
Court may have regard to ding-up, have regard to the wishes of 

wishes of creditors or contri- creditors or contlibutories as proved 
butones. jj Sufficient evidence, and 

may, if it thinks fit, direct meetings of the creditors or contri- 
butories to be summoned, held, and conducted in such manner 
as the Court directs, for the purpose of ascertaining their wishes, 
and may appoint a person to act as chrirman of any sucti meeting, 
and to report the result of such meeting to the Court. 

In the case of creditors, regard is to be had to the value of 
the debts due to each creditor, and, in the case of contributories, 
to the number of votes conferred on each contributory by the 
regulations of the Company. 

Official Liquidators. 

141. For the purpose of conducting the proceedings in 

_ Appointment of official winding up a Company, and assisting 
liquidaton. the Court therein, tnere may be appoint- 

ed a person or persons to be called an official liquidator or official 
liquidators. 

The Court may appoint such person or persons, either provi- 
sionally or otherwise, as it thinks fit to the office of official liquida- 
tor or official liquidators. 

. In all cases, if more persons than one are appointed to the 
olhce of official liquidator, the Court shall declare whether any 
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act hereby required or authorized to be done by the official liquida- 
tor is to be done by all or any one-or more of such persons. 

The Court may also determine whether any, and what, security 
is to be given by any official liquidator on his appointment. 

If no official liquidator is appointed, or during any vacancy 
in such appointment, all the property of the Company shall be 
deemed to be in the custody of the Court. 

A receiver shall not be appointed of assets in the hands of an 
official liquidator. 

142. Any official liquidator may resign or be removed by the 
Resignations, removals. Court on due cause shown. Any vacan- 

filiing'’up vacancies, and cy in the office of an official liquidator 
compensation. appointed by the Court shall be filled 

up by the Court. There shall be paid to the official liquidator 
such salary or remuneration, by way of percentage or otherwise, 
as the Court may direct ,* and. if more liquidators than one are 
appointed, such remuneration shall be distributed amongst them 
in such proportions as the Court directs. 

143. The official liquidator shall be described by the style 
Style and duties of official of ffie official liquidator of’ the particular 

liquidator. Company in respect of which he is 

appointed, and not by his individual name. He shall take into his 
custody, or under his control, all the property, effects, and action- 
able claims to which the Company is, or appears to be, entitled, 
and shall perform such duties in reference to the winding-up of 
the Company as may be imposed by the Court. 


Powers of official liquidator 


144- The official liquidator shall 
have power, with the sanction of the 
Court, to do the following things .' — 


(a) to bring or defend any suit or prosecution, or other 
legal proceeding, civil or criminal, in the name and 
on behalf of the Company ; 


(<5) to carry on the business of the Company, so far as may 
be necessary for the beneficial winding-up of the 
same ; 


(<r) to Sell the immoveable and moveable property of the 
Company by public auction or private contract, with 
power to transfer the whole thereof to any person or 
Company, or to sell the same in parcels ; 
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(d) to do all acts, and to execute, in the name and on behalf 
of the Company, all deeds, receipts, and- other docu- 
ments, and, for that purpose, to use, when necessary, 
the Company's seal ; 


(e) to prove, rank, claim,, and draw a dividend, in the mat- 
ter of the insolvency of any contributory, for any’ 
balance against the estate of such contributory, and> 
to take and receive dividends in respect of such 
balance, in the matter of the insolvency, as a separate 
debt due from such insolvent, and raieabiy with the 
other separate creditors ; 


(/) to draw, accept, make, and endorse any bill of ex- 
change, hundi, or promissory note in the name and • 
on behalf of the Company ; also to raise, upon the 
security of the assets of the Company, from time to 
time, any requisite sum or sums of money ; and the 
drawing, accepting, making, or endorsing of every 
such bill, hundi, or note as aforesaid on behalf of 
the Company shall have the same effect with 
respect to the liability of such Company as if 
such bill, hundi,* or note had been drawn, accepted, 
made, or endorsed by, or on behalf of, such com- 
pany, in the course of carrying on the business 
thereof ; 

(^) to take out, if necessary, in his official name, letters 
of administration to the estate of any deceased 
contributory, and to do, in his official name, any 
other act ihat may be necessary for obtaining pay- 
ment of any moneys due from a contributory, or 
from his estate, and which act cannot be conveni- 
ently done in the name of the Company ; and, in 
all cases where he takes out letters of administration, 
or otherwise uses his official name for obtaining pay- 
ment of any moneys due from a contributory, such 
moneys shall, for the purpose of enabling him to 
take out such letters, or recover such moneys, be 
deemed to be due to the official liquidator himself : 


* In s. 144, cl. (/), the word “ hundi *’ has been inserted by the Re- 
pealing and Amending Act (XII. of 1891). 
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Provided that nothing herein contained shall be deemed to 
^ect the rights, duties, and privileges of the Administrators- 
‘General of Bengal, Madras, and Bombay, respectively ; 

(/i) to do and execute all such other things as may be 
necessary for winding up the affairs of the Company 
and distributing its assets. 

145. The Court may provide by any order that the official 
Discretion of official liquidator may exercise any of the above 
• liquidator. powers without the sanction or inter- 

vention of the Court; and, where an official liquidator is provi- 
sionally appointed, may limit and restrict his powers by the order 
appointing him. 

140. The official liquidator may, with the sanction of the 
Appointment of attorney Court, appoint an attorney or vakil to 
or vaUil to official liquidator, assist him in the performance of his 

duties : 

Provided that, where the official liquidator is an attorney, 
he shall not appoint his partner, unless the latter consents to act 
without remuneration. 


Ordinary powers of Court. 

147. As soon as may be, after making an order for winding 
of asset's application up the Company, the Court shall settle 

contributories, with power to 

y e register of members in all cases where such rectification 
rn 58 , and shall cause the assets 

lifthiliti*^^ 0 be collected and applied in discharge of its 

liabilities exisisting at the date of the said order. 

148. In sellling the list of contributories, the Court shall dis- 

tafecrthbl'toH. 

.. , . triDulones in their own right and persons 
Se 7 eb;“f?Cthers “ »'■ » "being liable ,0 

149. The Court may at any time after making an order for 
Power of Court to require Winding up a Company, reouire any 

property. conttibutory for the time bVgTuW on 

* ^ trustee, receiver, banker, or agent or 

officer of the Company to pay, deliver, convey, surrender, or trans- 
fer, forthwith, or within suen time as the Court directs, to or into 
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the hands of the official liquidator, any sum or balance, books, 
papers, estate, or effects which happen to be in his bands for the 
time being, and to which the Company is prima facie entitled. 

150. The Court may, at any time after making an order for 
Power of Court to order winding up the Company make an 
payment of debts by contri- order, on any contributory for the time 
butory. being settled on the list of contributories, 

-directing payment to be made, in manner in the said order men- 
tioned, of any moneys due from him, or from the estate of the per- 
son whom he represents, to the Company, exclusive of any moneys 
which he, or the estate of the person whom he represents, may be 
liable to contribute by viitue of any call made, or to be made, by 
the Court in pursuance of this Part of this Act. 

The Court may, in making such order, when the Company is 
not limited, allow to such contributory, by way of set-off, any 
moneys due to him or the estate which he represents, from the 
Company on any independent dealing or contract with the Com- 
pany, but not any moneys due to him as a member of the Company 
in respect of any dividend or profits : 

Provided that, when all the creditors of any Company, whether 
limited or unlimited, are paid in full, any moneys due on any ac- 
count whatever to any contributory from the Company, may be 
allowed to him by way of set-off against any subsequent call or 
calls. 


In the event of the winding-up of any limited Company, the 
Court, if it thinks fit, may make, to any director or manager of such 
Company whose liability is unlimited, the same allowance by way of 
set-off as under this section it may make to a contributory where 
the Company is not limited. 

151. The Court may, at any time after making an order for 
Power of Court to make winding up a Company, and, either be- 

fore or after it has ascertained the suffi- 
ciency of the assets of the Company, make calls on, and order 
payment thereof by, ail or any of the contributories for the time 
being settled on the list of contributories, to the extent of their 
liability, for payment of all or any sums it deems necessary to 
satisfy the debts and liabilities of the Company, and the costs, 
charges, and expenses of winding it up, and for the adjustment of 
the rights of the contributories amongst themselves. 
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The Court may, in making a call, take into consideration the 
probability that some of the contributories upon whom the same is 
made may, partly or wholly, fail to pay their respective portions of 
the same. 

152- Tne Court may order any contributory, purchaser, or 
Power of Court to order Other person from whom money is due to 
pajment into Bank. the Company, to pay the same into the 

Bank ot Bengal, the Bank of Madras, or the Bank cf Bombay, as 
the case may be, or any branch thereof respectively, to the account 
of the official liquidator instead of to the official liquidator; and 
such order may be enforced in the same manner as if it had 
directed payment to the official liquidator. 


153. All moneys, bills, hundis, notes, and other securities 

Regulation of account delivered into the Bank of Ben- 

with Court. gal, the Bank of Madras, or the Bank of 

Bombay, or any branch thereof respectively, in the event of a Com- 
pany being wound up by the Court, shall be subject to such order 
and regulation for the keeping of the account of such moneys and 
other effects, and for the payment and delivery in, or investment and 
payment and delivery out of, the same as the Court may direct. 

154. If any person made a contributory, as personal repre- 
Pfovision in case of repre- sentative of a deceased contributory, 

sentative contributory not makes default in paying any sum order- 
paying moneys ordered. proceedings 

may be taken for administering the properly of such deceased con- 
tributory, whether moveable, or immoveable, or both, and of com- 
pelling payment ihereout of the moneys due. 


155. Any order made by the Court in pursuance of this Act 
, , . . , . upon any contributory shall, subject to 

the provisions herein contained tor ap- 
pealing against such order, be conclusive evidence that the moneys, 
if any, thereby appearing to be due, or ordered to be paid, 
are due, and all other pertinent matters stated in such order are to 
be taken to be truly stated as against all persons, and in all 
proceedings, whatsoever. 


158. The Court may fix a certain day or certain days on 
Court may exclude credi- within which creditors of the Com— 
tors not proving within cer- pany are to prove their debts or claims, 
tain time. qj, jg jjg excluded from the benefit of 

any distribution made before such debts are proved. 
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■ 157. The Court shall adjust the rights of the contributorties 
Court to adjust rights of amongst themselves, and distribute any 
coatcibutories. Surplus tiiat may remain amongst the 

parties entitled thereto. 

158. The Court may, in the event of the assets beingjin- 

sufficient to satisfy the liabilities, make 
Court to order costs. ^ Order as to the payment, out of the 

estate of the Company, ot the costs, charges, and e.Npense3 in- 
curred in -winding up any Company, in such order of prioriiy7as 
the Court thinks just. 


159. When the affairs of the Company have been com- 

^ ^ pletely wound up, the Court shall make 

D.ssoiut,on of Company. Q^der that the Company be dis- 

solved from the date of suoh order, and the Company shall} be 
dissolved accordingly. 

160. Any order so made shall be reported by the offfcial 
Registrar to make minute licjuidator (o the Registrar, who shall 

of dissolution of Company. make a minute accordingly in ins books 
of the dissolution of such Company. 


161. If the official liquidator makes default in reporting to 
Penalty for not reporting the Registrar, in the case of a Com- 
dissolution of Company. pany being wound Up by the Court, the 
order that the Company be dissolved, he shall be liable to a 
penalty not exceeding one hundred rupees for every diy during 
wnich he is so in default. 


Extraordinary Powers of Court. 

162. The Court may, after it has made an order for winding 
Power of Court to summon up the Company, summon before it any 
persons before it suspected officer of the Company or person 
panyr"^ property of Com- jjnown or suspected to have in his 

possession any of the estate or effects 
of the Company, or supposed to be indebted to the Company, or 
any person whom the Court may deem capable of giving infor- 
mation concerning the trade, dealings, estate, or effects of the 
Company. • 

If any person so summoned, after being tendered a reasonable 
sum for his expenses, refuses to come ■ before the Court at the 
time appointed, having no lawful impediment (made known to the 
Court, at the time of its sitting, and allowed by it), the Court may 

Act VI., I882.--5. 
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cause such person to be apprehended and brought before the 
Court for examination. 

The Court may require any such officer or person to produce 
any documents in his custody or power relating to the Company. 
Neveithelcss, in cases where any person claims any lien on docu- 
ments produced by him, such production shall be without pre- 
judice to such lien, and the Court shall have jurisdiction in the 
winding-up to determine all questions relating to such lien, 

163. The Court may examine upon oath, either by word of 
Examination of parties by mouth, or upon written interrogatories, 

Court. any person appearing or brought before 

it in manner aforesaid concerning tne affairs, dealings, estate, or 
effects of the Company, and may reduce into writing the answers 
of every such person, and require him to subscribe the same. 

164. The Court may, at any time before or after it has 

Power to arrest contribu- O^^er for winding up a Com- 

tory about to abscond, or to pan)’, upon proof being given that there 
remove or conceal any of his is probable cause for believing that any 
property. Contributory to such Company is about 

to quit British India, or otherwise abscond, or to remove or con- 
ceal any of his goods or chattels, for the purpose of evading pay- 
ment of calls, or for avoiding examination in respect of the affairs 
of the Company, cause such contributory to be arrested, and his 
books, papers, moneys, securities for moneys, goods, and chattels 
to be seized, and him and them to be safely kept until such time 
as the Court may order. 

165. Any powers by this Act conferred on the Court shall 
Power of Court cumu- be deemed to be in addition to, and not 

lative. in restriction of, any other powers sub- 

sisting of instituting proceedings against any contributory, or the 
estate of any contributory, or against any debtor of the Company, 
for the recovery of any call or other sums due from such con- 
tributory or debtor, or his estate ; and' such proceedings may be 
instituted accordingly. 

Enforcement of, arid Appeal from, Orders. 

166. All orders made by a Court under this Act may be 

Power to enforce orders. f in the same manner in which 

decrees of such Court made m any suit 
pending therein may be enforced. 
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107. Any order made by a Court for or in the course of the 
Order in any Coart winding-up of a Company under this 
to be enforced by other Act shall be enforced, in any part ot 
Courts. British India other than that in which 

such Court is situate, in the Court that would have had jurisdiction 
in respect of such Company if the registered office of tiie Com-s 
.pany had been situate in such other part, and in the same manner 
in all respects as if such order had been made by the Court liiat is 
hereby required to enforce the same. 


16S. Where any order or decree made by one Court is 
Mode of dealing with required lo be entorced by another 
-orders to be enforced by Court as heruinbtjiorti provided, a cer- 
other Courts, lifted copy of the Order or decree so 

made shall be produced to the proper officer of the Court re- 
quired to enforce the same, and die production of such certified 
copy shall be sufficient evidence of such order or decree having 
been made ; and thereupon such last-mentioned Court shall take 
such steps in the matter as may be requisite for enforcing such 
order or decree in the same manner as if it were the order or 
■decree of the Court enforcing the same. 


-169. Re-hearings of, and appeals from, any order or de- 
. , , , cision made or given in the matter of 

the winding-up ot a Company by the 
Court may be had in the same manner, and subject to the b\me 
conditions, in and subject to wnich appeals may be had from any 
order or decision of the same Court in cases within its ordinary 
jurisdiction subject to this restriction that no sucn re-hearing or 
appeal shall be heard unless notice of the same is given within 
three weeks after any order complained of has been made, in 
manner in which notices of appeal are ordinarily given under the 
Code of Civil Procedure,* unless such time is 8.\tended by the 
Court of Appeal. 

170. In all proceedings under this Part of this Act, every 
Judicial notice to be taken Court, Judge, and person judicially 
signature of ofScers. acting, and all Other offiers, judicial or 

ministerial, of any Court, or employed in enforcing the process of 
1 y Court, shall take judicial notice of the signature of any officer 

s any other Court, and also of the official seal of any other Court 
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when such seal is appended to any document made, issued, or 
signed under the provisions of this Pari of this Act, or any official 
copy thereof. ■ 

171. The Judges of the District Courts, who sit at places 
Special Commissioners for more than twenty En'^Iish miles from 
Kceiving evidence. the usual place of sitting of Uie High 

Commissioners for the purpose of taking evidence 
^der ffiis Act m cases where any Company is wound up in a. 
High Court; and it shall be lawful for the High Court to refer the 
whole or any part of ffie examination of any w-itnesses under this- 
Act to any person hereby appointed Commissioner although such 
Commissioner IS out of the jurisdiction of the Court thaf made 
the order or decree for winding up the Company. 

Every such Commissioner shall, in addition to any power of 

summoning and examining witnesses, and requiring the production 

or delivery of documents, and certifying or punishing defaults by 

S rtferred to him, all the same powers 

tlln f JNamiriing witnesses, and requiring the produc- 

and allnwincr^rn f and punishing defaults by witnesses,. 

roll 'Witnesses, as the 

Court which made the order for winding- up the Company has • 

mentiord"cZr reported to such 

last-mentioned Court in sucn manner as it directs. 

Id 2. If any affidavit, affirmation, or declaration required to 

AfiSdavits, Sic., may be S'Yorn or made under the provisions, 

I'dtaln purposcs, of this Part of this 
isritain, or Ireland, or abroad. Art hplonTf.,!! , . i 

before any competent Court y SWOrn Or made in British 

or person. rndia, or in Grtat Britain, or Ireland, 

place under the dominion of He" M’^'es^^iTforeim' Sf brfire 

aMaS™ a'afinftou: P'™” =>''*oriaeS to^rakS rS 

h's Cnn.nU or Wc r or before any of Her Majes- 

ijesty's dominions, all ComK J„d“"S 'Zsf “ '’"r •' 

annended K““,’ Vice-Consul attached. 

dSlara. ol, “ Tany I'er documenrmh “ 

of Ihis Part of this Acr “ 
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Voluntary Winding~up of Company. 

Circumstances under which 173. A Company under this Act 

■Company may be wound up , , 

yoluntariiy. ^1^}' t>e wound up voluntarily — 

(a) whenever the period, if any, fixed for the duration o£ 
the Company by the articles or association, expires, 
or whenever the event, if any, occurs, upon the 
occurrence of which it is provided by the articles of 
association that the Company is to be dissolved, and 
the Company, in general meeting, has passed a reso- 
lution requiring tlie Company to be wound up vo- 
luntarily ; 

ip) whenever the Company has passed a special resolution 
requiring the Company to be wound up voluntarily ; 

.(c) whenever the Company has passed an extraordinary 
resolution to the effect that it has been proved to its 
satisfaction that the Company cannot, by reason of 
its liabilities, continue its business, and that it is 
advisable to wind up the same. 

Por the purposes of this Act any resolution shall be deemed to 
be extraordinary which is passed in such manner rs would, if it had 
been confirmed by a subsequent meeting, have constituted a special 
resolution as hereinbefore defined. 

174. A voluntary winding-up shall be deemed to commence 
Commencement of volun- at the time of the passing of the resolu- 

taty winding-up, tion authorizing such winding-up. When 

the winding-up is in pursuance of a special resolution, it shall be 
deemed to commence at the time of the passing, under section 77 , 
of the confirmatory resolution. 

175 . Whenever a Company is wound up voluntarily, the 
. Effect of voluntary wind- Company shall, from the date of the 
«g-up on status of Company, commencement of such winding-up, 
cease to carry on its business except in so far as may be required 
pr the beneficial winding-up thereof ; and all transfers of shares, 

• except transfers made to, or with the sanction of, the liquidators, or 
alteration in the status of the members of the Company, taking 
, place after the commencement of such winding-up, shall be void ; 

. , ut its corporate state and all its corporate powers snail, notwith- 
' afl • regulations otherwise provide,- continue until the 

hairs of the Company are wound up. 
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176. Notice of any special resolution or extraordinary resolu- 
Noticc- of resolution to lion passed for winding up a Company 
ivind up voluntarily. voluntarily shall he given by advertise- 

ment in the local ofiicial Gazette, and aho in some newspaper (it 
any) circulating in the place where tiie registered ollice of the 
Company is situate. 


Consequence of volunt.-»ry , , 177. The (ollowing consequencej 

winding-up. snail ensue upon iiie voluntary winoin,;, 

up of a Company ; — 

(a) the assets of the Company shall be applied in satisfaction 
of its liabilities pari passu as they exist at the com- 
mencement of the winding-up, and, subject thereto, 
shall, unless the regulations of the Company other- 
wise provide, be distributed amongst the members- 
according to their rights and interests in the Com- 
pany ; 

(i5) liquidators shall be appointed for the purpose of wind- 
ing up the affairs of the Company, and distributing 
the assets ; 

(c) the Company, in general meeting, shall appoint such 
persons as It thinks fit to be liquidaiors, and may fix 
the remuneration to be paid to them ; 

((/) if one person only is appointed, all the provisions herein 
contained in reference to several liquidators shall 
apply to him ; 

(<f) upon the appointment of liquidators, all the powers of 
the directors shall cease, except in so f^r as the 
Company in general meeting or tlie liquidators, 
may sanction the conuiuiance of such powers ; 


(/J when several liquidators are appointed, every power 
hereby given may be e.xercised by such one or more 
of them as may be determined at die time of their 
appointment, or, in default of such determination, by 
any number not less than two ; 

(o) the liquidators may, without the sanction of the Courtj- 
exercise all powers by this Act given lo the official 
liquidators ; 

(/^) the liquidators may exercise the powers hereinbefore- 
given to the Court of settling the list of contributories 
of the Company, and any list so settled shall be 
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prima-facit evidence of the liability of the persons 
named therein to be contributories ; 

(r) the liquidators may, at any time after the passing of the 
resolution for winding up the Company, and before 
they have ascertained they sufficiency of the assets of 
the Company, call on all or any of the contributories 
for the lime being settled on the list of contributories, 
to the extent of their liability, to pay all or any sums 
they deem necessary to satisfy the debts and liabili- 
ties of the Company, and the costs, charges, and 
expenses of winding it up, and for the adjustment of 
the rights of the contributories amongst themselves; 
and the liquidators may, in making a call, -take into 
consideration the probability that some of the contri- 
butories upon svhom the same is made, partly 
or wholly, fail to pay their respective portions ot the 
same; 

(y ) the liquidators shall pay the debts of the Company, and 
adjust the right of the contributories amongst 
themselves. 


178. Where a Company limited by guarantee, and having 
Effect of winding-up on a Capital divided into sliares, is being 
sbate-capital of Company wound up voluuiaiily, any share-capital 
limited by guarantee. t^iat may not have been called up shall 

be deemed to be assets of the Company, and to be a debt due 
from each member to the Company to the extent of any sums that 
may be unpaid on any shares held by him, and payable at such 
lime as may be appointed by the liquidators. 


179. A Company about to be wound up voluntarily, or in 
Power of Company to de- the course of being wound up volun- 
ffquufators^°^'^^ appoint larily, may, by an extraodinary resolu- 
tion, delegate to its creditors, or to any 
committee of its creditors, the power of appointing liquidators or 
any of them, and supplying any vacancies in the appointment of 
hquidatots, or may, by a like resolution, enter into any arrange- 
ment with respect to the powers to be exercised by the liquidators, 
the manner in which they are to be exercised. 


Any act done by the creditors in pursuance of such delegated 
^'ver shall have the same effect as if it had been done by the 
'-Otnpany. 
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1 SO Anv arrangement, which a Company about to be 
i. wound up voluntarily, or in the course 

on'S.fo.r of being wound up voluntarily, shall 

have entered into with its creditors, shall be binding on the Com- 
pany if sanctioned by an extraordinary resolution, and on the 

Creditors if acceded to by three-fourths in number and value of 

the creditors, subject to such right of appeal as is hereinafter 
mentioned. 

181. Any creditor or contributory of a Company that has in 
t nr non- manner aforesaid, entered into any ar- 

tr£oS°o appeal. rangement with its creditors, may, within 

three weeks from the date of the completion of such arrangement, 
appeal to the Court against such arrangement, and the Court may 
thereupon, as it thinks just, amend, vary, or confirm the same. 

182. Where a Company is being wound up voluntarily, the 

, , liquidators or any contributory of the 

coSutories 'in' voh[nta°y Company may apply to the Court to 
winding-up to apply to determine any question arising m me 
Court. matter of such winding-up, or to exer- 

cise, as respects the enforcing of calls, or in respect of any other 
matter, all or any of the powers which the Court might exercise 11 
the'jCompany were being wound up by the ' Court. Any such 
application may be made by motion. The Court, if satisfied that 
the determination of such question, or the required exercise ot 
power, will be just and beneficial, may accede, wholly or partially, 
to such application, on such temis and subject to such conditions 
as the Court thinks fit, or it may make such other order or decree 
on such application as the Court thinks just. 


183. Where a Company is being wound up voluntarily, the 
Power of liquidators to liquidators may, from tme to tune 
call general meeting. during the continuance of such wina- 

ing up, summon general meetings of the Company for the purpose 
of obtaining the sanction of the Company by special resolution or 
extraordinary resolution, or for any other purposes they think fit. 

In the event of the winding-up continuing for more than one 
year, the liquidators shall summon a general meeting^ of the 
Company at the end of the first year, and of each succeeding year 
from the commencement of the winding-up, or as soon thereatter 
as may be convenient, and shall lay before such meeting an 
account showing their acts and dealings, and the manner in whicn 
the winding-up has been conducted, during the preceding year. 
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184. If any vacancy occurs in the office of liquidators ap- 

- Power to fill up vacancy Pointed by the Company, by death, 
in office of liquidators. resignation, or Otherwise, the Company, 

in general meeting, may, subject .to any arrangement they may 
have entered' into with their creditors, fill up such vacancy; and a 
general meeting for the purpose of filling up such vacancy may be 
convened by the continuing liquidators, if any, or by any con- 
tributory of the Company, and shall be deemed to have been duly 
held if held in manner prescribed by the regulations of the Company, 
or in such other manner as may, on application by the continuing 
liquidators, if any, or by any contributory of the Company, be de- 
termined by the Court. 

\ 

185. If, form any cause whatever, there is no liquidator 
Power of Court to app oint acting in the case of a voluntary wind- 

liquidators. ing-up, the Court may, on the applica- 

tion of a contributory, appoint a liquidator or liquidators. The 
Court may also, on due cause shown, remove any liquidator, and 
appoint anotner liquidator to act in the matter of a voluntary 
winding-up. 

186. As soon as the affairs of the Company are fully wound 
Liquidators, on conclusion up, the liquidators shall make up an 

of winding-up, to make up account showing the manner in which 
an account. winding-up has been conducted, 

and the property of the Company disposed of; and thereupon they 
shall call a general meeting of the Company for the purpose of 
having the account laid before them, and hearing any explanation 
that may be given by the liquidators. 

The meeting shall be called by advertisement, specif) ing the 
time, place, and object of such meeting, and such advertisement 
shall be published one month at least previously to the meeting in 
the manner specified in section 176 . 

187. The liquidator shall make a return to the registrar of 

. Liquidaturs to report meet- such meeting having been held, and of 
mg to Registrar. the date at which the same was held; 

and, on the expiration of three months from the date of the regis- 
tration of such return, the Company shall be‘ deemed to be 
dissolved. 

the liquidators make default in making such -return to the 
■Registrar, they shall incur a penalty not exceeding fifty rupees for 
every day during which such default continues. 
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188. All costs, charges, and expenses properly incurred in 

Costs of voluntary Hquida- voluntary winding-up of a 

tion. pany, including the remuneration of' the- 

liquidators, shall be payable out of the assets of the Company in ^ 
priority to all other claims. 

189. The voluntary winding-up of a Company shall not be 

, . , ..... a bar to the right of any creditor of 

Saving of rights of credi ors. Company to have the same wound 

up by the Court if the Court is of opinion that the rights of such- 
creditor will be prejudiced by a voluntary winding-up. 

190. Where a Company is in course of being wound up 
Power of Court to adopt voluntarily, and proceedings are taken. 

proceedings of voluntary for the purpose of having the same 
winding-up. wound up by the Court, the Court may,, 

if it thinks fit, notwithstanding that it makes an order directing the 
Company to be wound up by the Court, provide in such order, or 
in any other order, for the adoption of all or any of the proceed- 
ings taken in the course of the voluntary winding-up. 

Winding-up subject to the supervision of the Court, 

191. When a resolution has been passed by a Company to 
Power of Court, on appU- wind up voluntarily, the Court may 

cation, to direct winding-up make an order directing that the volun- 
subject to supervision. winding- up shall continue, but 

subject to such supervision of the Court, and with suen liberty for 
creditors, contributories, or others to apply to the Court, and. 
generally upon such terms and subject to such conditions, as the- 
Court thinks just. 

192. A petition praying wholly or in part that a Voluntary- 
Petition for winding-up winding-up shall continue, but Subject to 

subject to supervision. the supervision of the Court, and which 

winding-up is hereinafter referred to as a wiading-up subject to the 
supervision of the Court, shall, for the purpose of giving jurisdiction 
to the Court over suits, be deemed to be a petition for winding-up the- 
Company by theiCourt. 

193. The Court may, in determining whether a Company 
Court may have regaid to 1® to be wound Up altogether by the- 

wishes of creditors. Court, or Subject to the supervision of 

the Court in the appointment of a liquidator or of liquidators, and ir^ 
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all other matters relating to the winding-up, subject to supervi- 
sion, have regard to the wishes of the creditors or contributories 
as proved to it by any sufficient evidence, and may direct meetings 
of the creditors or contributories to be summoned, held, and regulated 
in such manner as the Court directs for the purpose of ascertaining 
their wishes, and may appoint a person to act as chairman of any 
such meeting, and to report the result of such meeting to the Court. 

In the case of creditors, regard shall be had to the value of 
the debts due to each creditor, and, in the case -of contributories, to 
the number of votes conferred on each contributory by the regula- 
tions of the Company. 

194. Where any order is made by the Court for a winding- 
Power to Court to appoint “p Subject to the supervision of the 

additional liquidator in wind- Court, the Court may, in such order, of' 
ing-up subject to supervision, jjj subsequent order, appoint any 

additional liquidator. 

Any liquidator so appointed by the Court shall have the same- 
powers, be subject to the same obligations, and in all respects stand 
in the same position, as if he had been appointed by the Company. 

The Court may, from lime to lime, remove any liquidator so- 
appointed by the Court, and fill up any vacancy occasioned by 
such removal, or by death or resignation. 

195. Where an order is made for a winding-up subject to 
Effect of order of Court for Supervision oC the Court, the liquid a- 

wmding-up subject to super- tor appointed to coiiduct such winding- 

up may, subject to any restrictions im- 
posed by the Court, exercise all his powers, without tlie sanction 
or intervention of the Court, in the same manner as if the Company 
were being wound up altogether voluntarily : 

Save as aforesaid, any order made by the Court for a winding- 
up subject to the supervision of the Court shall, for all purposes,, 
including the^ staying of suits and other proceedings, be deemed 
to be an order of the Court for winding up the Company by the 
Court, and shall confer full authority on the Court to make calls,, 
or to enforce calls made by the liquidators, and to exercise all other 
powers which it might have exercised if an order had been made 
or winding up the Company altogether by the Court. 

In the construction of the provisions whereby the Court is- 
empowered to direct any act or thing to be done to or in favour 
the official liquidators, the expression “ official liquidator " shall 
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be deemed to mean the liquidator conducting the winding-up 
subject to the supervision of the Court. 

196. Where an order has been made for the winding-up of 
Appointment in certain » Company Subject to the supervision' 
cases of voluntary liquidators of the Court, and such Order IS atterwards 
to office of ofllcial liquidators, superseded by an order directing the 
Company to be wound up compulsorily, ihe Court may, m such 
last-mentioned order, or in any subsequent order, appoint the 
voluntary liquidators or any of them, either provisionally or per- 
manently, and either with or without the addition of any other 
person, to be official liquidators. 


Sttpphmenlal Provisions, 

197. Where any Company is being wound up by the Court 
Dispositions after com- O'" Subject to the supervision of the 
mericement of winding-up Court, ail dispositions of the property 
avoided. qJ Company, and every transfer of 

shares or alteration in the status of the members of the Company, 
made between the commencement of the winding-up and the order 
for winding-up, shall, unless the Court otherwise orders, be void. 

19y. Where any Company is being wound up, all books’ 
Books of Company to be accounts, and documents of the Com- 
evidence. pany and of the liquidators shall, as 

between the contributories of the Company, hi prima-facie evidence 
of the truth of all matters purporting to be therein recorded. 

199. Where any Company has been wound up under this 
Disposal of books, ac- Act, and is about to be dissolved, the 
counts, and documents of books, accounts, and documents of the 
Company. Company, and of the liquidator, may be 

disposed of in the following way, that is to say. where the Com- 
pany has been wound up by, or subject to the supervision of, the 
Court, in such way as the Court directs, and where the Company 
has been wound up voluntarily, in such way as the Company, by 
an extraordinary resolution, directs. 

But, after the lapse of five years from the date of such dissolu- 
tion, no responsibility shall rest on the Company or the liquidators, 
or any one to whom the custody of such books, accounts, and do- 
cuments has been committed, by reason that the same or any of 
them cannot be made forthcoming to any party or parties claiming 
to be interested therein. 
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206 . Where an order has been made for winding up a Com- 
, . ^ ^ , pany by the Court, or subject to the 

Inspection of books. supervision of the Court, the Court may 

make such order for the inspection by the creditors and contribu- 
tories of the Company of its books and papers as the Court thinks 
just, and any books and papers in the possession of the Company- 
may be inspected by creditors or contributories in conformity witb 
the order of the Court, but not further or otherwise. 

200A.* (/) In the distribution of the assets of any Company 
„ . . , , , being wound up under this Act, there 

rionty o e is. priority to all other 

debts — 

(rt) all revenue, taxes, cesses, and rates, whether payable to 
Her Majesty, or to a local authority, due from the 
Company at the date of the commencement of the 
winding-up, and having become due and payable 
within the twelve months next before that date; 

{h) all wages or salary of any clerk or servant in respect 
of service rendered to the Company within the two 
months next before the commencement of the wind- 
ing-up, not exceeding one thousand rupees for each 
clerk or servant ; and 

(c) all wages, of any labourer or workman, not exceeding 
five hundred rupees for each, whether payable for 
time or piece-work, in respect of services rendered 
to the Company within the two months next before 
the commencement of the winding-up. 

(a) The foregoing debts shall rank equally among themselves, 
and shall be paid in full, unless the assets of the Company are 
insufficient to meet them, in which case they shall abate in equal 
proportions among themselves. 

(j) Subject to the retention of such sums as may be necessary 
for the cost of administration or otherwise, the liquidator or official 
liquidator shall discharge the foregoing debts forthwith, so far as 
the assets of the Company are and will be sufficient to rneet them, 
as and when the assets come into the hands of the liquidator or 
official liquidator. 


* S. 200A has been insetted by the Indian Companies Act (1882) 
Amendment Act (VI. of 1887), s. 1. 
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'■ 201 * The liquidator may, with the sanction of the Court 

General scheme of liquida- where the Company is being wound up 
-tion may be sanctioned. by the Court or subject to the supervi- 

sion of the Court, and with the sanction of an extraordinary resolu- 
tion of the Company where the Company is being wound up alto- 
gether voluntarily, pay any classes of creditors in full, or make 
such compromise or other arrangement as the liquidator may deem 
expedient with creditors or persons claiming to be creditors, or 
persons having, or alleging themselves to have, any claim, present 
or future, whereby the Company may be rendered liable. 

202 . The liquidator may, with the sanction of the Court 

„ . where the Company is being wound up 

ower to compromise. Court, or subject to the supervi- 

sion of the Court, and with the sanction of an extraordinary re- 
solution of the Company where the Company is being wound up 
altogether voluntarily, compromise all calls and liabilities to calls, 
debts, and liabilities capable of resulting in debts, and all claims, 
whether present or future, subsisting, or supposed to subsist, be- 
tween the Company and any contributory or alleged contributory, 
or other debtor or persons apprehending liability to the Company, 
and all questions in any way relating to or affecting the assets of 
the Company or the winding-up of the Company generally upon 
such terms as may be agreed upon, with power for the liquidator 
to take any security for the discharge of such debts or liabilities, 
and to give complete discharges in respect of all or any such calls, 
debts, or liabiluies. 

203. ” Where any compromise or arrangement shall be pro- 

. posed between a Company which is, at 

posedj Court may order a C0IIimcnC6IIlCnt Of tilis Act or ftltcr" 

meeting of creditors, &c., to wards, in the coufse of being wound up, 
decide as to such compro- either voluntarily, or by or under the- 

supervision of the Court, and the credi- 
tors of such Company or any class of such creditors, it shall be 
lawful for the Court, in addition to any other of its powers, on the 
application in a summary way of any creditor or the liquidator, to 
order that a meeting of such creditors or class of creditors shall be 
summoned in such manner as the Court shall direct ; and, if a 
majority in number, representing three-fourths in value, of such 
creditors or class of creditors, present either in person or by proxy 


* Cf. s. 2 of the Life Assurance Companies Act, 1870 (Stat. 33 & 34 
Viet,, c. 61). 
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at such meetiog, shall agree to any arrangement or compromise, 
such arrangement or compromise shall, it sanctioned by an ordet 
of the Courc, be binding on all such cteditors or class or creditors, 
as the case may be, and also on the liquidator and contributories 
of the said Company. 

204. Where any Company is proposed to be, or is*in the 
D V M course of being, wound up altogether 

Power for liquidators to , . l 1 _ 

-accept shares, &c., as con- voluntarily, and the whole or a portiori 

sideration for sale of pro- of fts business ot property is proposed 
petty of Company. transferred or sold to another 

Company, the liquidators of the first-mentioned Company may, 
with the sanction of a special resolution of the Company by whom 
they were appointed, conferring either a general authority on the 
liquidators or an authority in respect of any particular artange- 
menr, receive, in ‘ compensation or part-compensation for such 
transfer or sale, shares, debentures, policies, or other like interests 
in such other Company, for the purpose of distribution amongst 
the members of the Company being wound up, or may enter into 
any other arrangement whereby the members of the Company being 
yvound up may, in lieu of receiving cash, shares, debentures, policies, 
or other like interests, or, in addition thereto, participate in the profits 
of, or receive any other benefit from, the purchasing Company. 

Any sale made, or arrangement entered into, by the liquidator 
in pursuance or this section shall be binding on the members of 
the Company being wound up subject to this proviso that, if any 
member of the Company being wound up, vvho has not voted in 
favour of the special resolution passed by the Company of v/hich 
he is a member, at either of the meetings held for passing 
the same, expresses his dissent from any such special resolution in 
writing addressed to the liquidators or one of them, and left at the 
registered office of the Company not later than seven days after 
the date of the meeting at which such special resolution was passed, 
such dissentient member may, by writing addressed and left as 
last aforesaid, require the liquidator to do one of the following 
things as the liquidator may prefer (that is to say) : either to abstain 
from carrying such resolution into effect, or to purchase the interest 
held by such dissentient member at a price to be determined in 
fanner hereinafter mentioned ; such purchase-money to be paid 
before the Company is dissolved, and to be raised- by the liquidator 
•n such manner as may be determined by special resolution. 

No special resolution shall be deemed invalid for the purposes 
of this section by reason that it is passed antecedently to, or con- 
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currently with, any resolution for winding up the Comninv nr W 
appointing liquidators; but, if an order be made tvithta a 4r ” 
winding up me Company by or subject to the auperviston of £ 

Court, such resoluuon shall not be of any validity unless it k 
sanctioned by the Court. ^ ' unless it is 


205. The price to be paid for the purchase of the interest of 
Mode of determining price, <hssentient member may be deter- 
u 7 mined by agreement. If the naitip*? 

dispute about the same, such dispute shall be settled by arbi.ra ion 
under the provisions next hereinafter contained. ^ aroitration 


20a. When any dispute so directed to be settled by arbitra- 
Appointment of arbitrator tlOft has arisen, then imlpKo Krafh 
when questions are to be de- conrnr in tKa j Unless both parties 
termined by arbitration. ^ appointment of a Single 

the other party, shall, by wrtofldeT HfSL” "j 

appoint an arbitrator to whom sich dispute shaU bc’selS"" 


shall tai^rarmt.okftrram^iimr" '.f'’'*’ 

Cher, nor shall the death of ehhrpar.n™ let sSTe'vo^Li^n! 


arisen 


If, for the space of fourteen davs after omr cimk i_ 

e, and after a request in writing h/s s^ed \y The »e 


Si pUtiitTppS^hmTi- 

the party making the request, and havin-r himsdf /nn ^ 
arbiirator, may appoint such arbitrotnr appointed an 

parties, and such arbitrator may proceed to hear o 

matters in dispute; and, in such caS th. o determine the 

of such single arbitrator shall be final. ' determination 


207. If before the matters so referred are determined any 
suSieT" " o'r En ' die! 

seven days neglect, to act as arbEatE^tE^^’ 
arbitrator was appointed may nominate ’ and 


some other person to act in his place • and if^Sr!h ^ f 
seven days after notice in writing from tE EE 
purpose, he fail to do so. th5r.,y,oi.;iE 


purpose, he fail to do so, the remaini^^r or n ^ 

proceed ex parie ; and every arbitrator so subsSmL^^ 

shall have the same powers and auihnritiVo^^^ ^ aforesaid 

former arbitrator at theTme of „oh h ^ .''“f 

as aforesaid. refusal, or disability 
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208. Where more arbitrators than one have been appointed, 

they shall, before entering upon the 
Appointment of umpire. xnatters, referred to them, nominate and 

appoint by writing under their hands an umpire to decide on any 
such matters on which they shall differ. 

If such umpire die, or refuse or, for seven days, neglect to 
act, they shall forthwith, after such death, refusal, or neglect, ap- 
point another umpire in his place ; and the decision of every such 
umpire on the matters so referred to him shall be final. 

209. The said arbitrators or their umpire may call for the 
Power of arbitrators to call production of any documents in &e 

for books, &c. possession or power of either party which 

they or he may think necessary for determining the question in 
dispute, and may examine the parties or their witnesses on oath. 

210. The costs of and attending every such arbitration to 
Costs to be in discretion of determined by the arbitrators shall 

arbitrators. be in the discretion of the arbitrators or 

their umpire, as the case may be. 

211. On the application of either of the parties, the sub- 
Submission to arbitration mission to any such arbitration may be 

may be filed in Court. filed in the Court, and an order of re- 

ference may be made (hereon ; and the provisions of the Code of 
Civil Procedure* shall, so far as the same are applicable, apply to 
every such order, and to all proceedings thereunder. 

212. Where any Company is being wound up by the Court 
Certain attachments, dis- or Subject to the supervision of the 

tresses, and executions to be Court, any attachment, distress, or ex- 
‘ ecution put in force, without the leave of 

the Court, against the estate or eSects of the Company after the 
commencement of the winding-up, shall be void. 

Nothing in this section applies to proceedings by the Govern- 
ment. 

213. Every conveyance, mortgage, delivery of goods, payment. 
Fraudulent preference. execution or Other act relating to pro- 

perty, which would, u made or done by 
pr against any individual trader, be deemed, in the event of his 
I •'^solvency, to have been made or done by way of undue or fraudu- 
lent preference of the creditors of such trader, shall, if made or 

' Now Act V. of 1908.— Seff s. 158 of the Act. 

Act VI., 1882— 6. 
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done by or against any Company, be deemed, in the event of such 
Company being wound up under this Act, to have been made or 
done by way of undue or fraudulent preference of the creditors of 
such Company, and shall be invalid accordingly. 

For the purposes of this section, the making of an application 
for winding up a Company shall, in the case of a Company being 
wound up by the Court, or subject to the supervision of the Court, 
and a resolution for winding up the Company shall, in tlje case of 
a voluntary winding-up, be deemed to correspond with the act of 
insolvency in the case of an individual trader ; and any conveyance 
or assignment made by any Company formed under this Act of 
all its estate and effects to trustees, for tne benefit of all its creditors, 
shall be void. 


Where, in the course of the winding-up of any Com- 
Power of Court to assess pauy under this Act, it appears that any 
damages against delinquent past or present director, manager, official 
directors and officers. qj. liquidator, or any officer of such 

Company, has misapplied, or retained in his own hands, or become 
liable or accountable for, any moneys of the Company, or been 
guilty or any misfeasance or breach of trust in relation to the Com- 
pany, the Court may, on the application of any liquidator, or of any 
creditor or contributory, of .the Company, notwithstanding that the 
offence is one for which the offender is criminally responsible, ex- 
amine into the conduct of such director, manager, or ocher officer, 
and compel him to repay any moneys so misapplied or retained, 
or for which such officer has become liable or accountable, together 
with interest after such rate as the Court thinks just, or to contri- 
bute such sums of money to the assets of the Company by way 
of compensation in respect of such misapplication, retainer, mis- 
feasance, or breach of trust, as the Court thinks just. 

Explanaiion /. — The banker of a Company is not, as such, an 
officer within the meaning of this section. 

Explanaiion IL — Proceedings cannot be taken under this 
section against the representatives of a deceased officer. 


215. If any director, officer, or contributory of any Corn- 
Penalty on falsification of pany wound up under this Act destroys, 

mutilates, alters, falsifies, or fraudulently 
secretes any books, papers, writings, or securities, or makes, or is 
privy to the making of, any false or fraudulent entry in any register 
book of account or other document belonging to the Company , 
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With intent to defraud or deceive any person, every person so 
offending shall be punished with imprisonment for a term which 
may extend to two years, and shall also be liable to fine which may 
extend to five hundred rupees. 

216. Where any order is made for winding up a Company 
Prosecution of delinquent by the CouH, or Subject to tfie super- 
directors m case of winding- vision 01 ihc Couft, if it appear in the 
up by Court. course of such winding-up that any past 

or present director, manager, officer, or member of such Company 
has been guilty of any offence in relation to the Company for 
which he is criminally responsible, the Court may, on the appli- 
cation of any person interested in such winding-up, or of its own 
motion, direct the official liquidators or the liquidators (as the case 
may bej to institute a prosecution for such offence, and may order 
the costs and expenses of such prosecution to be paid out of the 
assets of the Company. 


217.* If any 

Penalty for false evidence. 


person, upon any examination upon oath 
authorized under this Act, or in any 
affidavit, deposition, or solemn affir- 
mation, in or about the winding-'up of any Company under this Act, 
or otherwise in or about any matter arising under tnis Act, inten- 
tionally gives false evidence, he shall be liable to imprisonment for 
a term which may extend to seven years, and shall also be liable to 
fine. 


218. t Where the High Court makes an order for svinding 
Winding-up may be refer- up a Company under this Act, it may, 

red to District Court. if it thinks fit, direct all subsequent pro- 

ceedings to be had in a District Court ; and thereupon such District 
Court shall, for the purpose of winding up the Company, be deem- 
ed to be " the Court ” within the meaning of this Act, and shall have, 
tor the purposes of such winding-up, all the jurisdiction and powers 
of the High Court. . ' 

219. $ If, during the progress of a winding-up in a District 
Tr^sferof winding-up from Court, it is made to appear to the High 
one District Court to another. Court that the same could be more 
conveniently prosecuted in any other District Court, the High Court 


Cf. s. 193 of the Indian Penal Code (Act XLV. of i860) and ss. 41 
Companies Act, 1867^ (Stat. 30 & 31 Viet.; c.' 131) res- 
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may transfer the same to such other Court, and thereupon the 
winding-up shall proceed in such other District Court. 


PART V. 

* Registration-office. 

220. The rigistration of Companies under this Act shall 

Constitution of registra- be conducted as follows (that is to 
tion-office. say) ; 

(a) The Local Government may, after the sanction of th 
Governor-General in Council to the creation of anj 
such offices shall have been obtained, from time ti 
time, appoint* such Registrars, Assistant Registrars 
clerks, and servants as it may think necessary fo 
the registration of Companies under this Act, ant 
remove them at pleasure : 

(d) The l^cal Government may make such regulationsi 
as it thinks fit with respect to the duties to be per 
formed by any such Registrars, Assistant Registrars 
clerks, and servants as aforesaid : 


For appointments made under the power conferred by this section in— 
(r) Assam, see Assam List of Local Rules and Orders, Ed, 1903 
p. 181 ; 

Bombay, see Bom. Government Gazette, 1897, Pt. L, p. 1803 ; 
Coorg. see Coorg Gazette, 1904, Pt. I., p. 30; 

Eastern Bengal and Assam, E. B. & Assam Gazette, 1908 

rr ”'^ 3 ; 

United Provinces of Agra and Oudh, see U. P. Local R. and 0 . 
Voi. I. j 

Burma, Burma R. Manual, Vol.. I., Bur. Gazette. 1907, Pt. L 
P* 24 J 

N.'W. F. Province, w Gazette of India, 1901, Pt. II., p. 1304; 

, . Madras, see Mad. Local R. and O,, Vol. I 
For regulations under this section in— 

(i) Assam, see Assam Local R. and O. ; 

!2) Bengal, see Ben. Local Stat. R. and’o. Vol 11 . • 

Bombay, see Bom. Local R. and 0 . ; * ' 

Burma, see Bur. R. M. Vol. L, Bur. Gazette. 1907. Pt., I., p. I 33 J 
Central Provinces, w C. P. Local R. and 0.1 
Madras, see Mad. Local R. and O., Vol I • 

Punjab, Punjab Gazette, 1883, Pt. 1 ., p. 489 ; 

United Provinces, sea U. P. Local R. and O., Vol. 1 . 


(2) 

( 3 ) 

{4) 

( 5 ) 

m 

( 7 ) 

( 5 ) 


is) 

U) 

15) 

16) 
( 7 ) 
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((f^-The Local Government may, from time to time, deter- 
mine the places* at which oEBces for the registration 
of Companies are to be established, so that there be 
at all times maintained, in each of the towns of 
Calcutta, Madras, and Bombay, at least one such 
office ; and that no Company shall be registered 
except at an office within that part of Britisn India 
in which, by the memorandum of association, the 
registered office of the Company is declared to be 
established : 


(d) The Local Government may, from time to time, direct 
a seal or seals to be prepared for the authentication 
of any documents required for, or connected with, 
the registration of Companies : 

(i) Every person may inspect the documents kept by the 
Registrar of Joint-stock Companies. There shall 
be paid for such inspection such fees as may be 
directed by the Local Government, not exceeding 
one rupee for each inspection. Any person may 
require a certificate of the incorporation of any 
Company, or a copy or extract of any other docu- 
ment, or any part of any other document, to be 
certified by the Registrar. Tiiere shall be paid, for 
such certificate of incorporation, certified copy, or 
extract, such feesf as the Local Government may 
direct, not exceeding three rupees tor the certificate 
of incorporation, and not exceeding two annas for 
each hundred words of such copy or extract : 


(/) The existing Registrar, Assistant Registrars, clerks, and 
other officers and servants in the office for the 
registration of Joint-stock Companies shall, during 
the pleasure of the Local Government, hold the 
offices, and receive the salaries, hitherto held and 
received by them, but they shall, in the execution 
of their duties, conform to any regulations that ^ may 
be issued by the Local Government ; 


* instances of notification issued under this clause and clause (a) 
wCoorg Local R. and O., Madras Local R. and O., 1903, Pt. II , Vo, I. 
P- 103, and U. P. List of Local R. and O. ' 

1 . \ notification declaring in the case of Burma that the fees to be 
sw n '“I'is clause shall be the maximum fees allowed by this section ’ 
urma Rules Manual Vol. I., Burma Gasette, 1907, Pt. 1 . p., 136. 
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C?) There shall be paid, to any Registrar, Assistant Regis- 
trar, clerk, or servant that may hereafter be employ- 
ed in the registration of Joint-stock Companies, 
such salaries as the Local Government may, with 
the sanction of the Governor-General in Council, 
direct : 

(h) Whenever any act is herein directed to be done to or 
by the Registrar of Joint-stock Companies, such 
act shall, until the Local Government otherwise 
directs, be done to or by the existing Registrar of 
Joint-stock Companies, or, in his absence, to or by 
such person as the Local Government may, for the 
time being, authorize. But, in the event of the 
Local Government altering the oonstitution of the 
existing registry-office, such act shall be done to or 
by such officer or officers, and at such place or 
places with reference to the local situation of the 
registered offices of the Companies to be registered,, 
as the Local Government may appoint. 


PART VI. 

Application of Act to Companies Registered under the 
Joint* STOCK Companies Act. ' 

221 . Subject as hereinafter mentioned, this Act, with the 
Application of Act to Cora- exception of Table A in the First 
formed under Act Schedule, shall apply to Companies 
i8s7orVIl. of i86o. formed and registered under Act No- 
XlX. of 1857 and Act No. Vil. of i860,* or either of them, in 
the same manner, in the case of a limited Company, as if such 
Company had been formed and registered under this act as a 
Company limited by shares, and, in the case of a Company 
Other than a limited Company, as if such Company bad been 
formed and registered as an unlimited Company under this Act, with 
this qualification that, wherever reference is made expressly or 
impliedly to the date of registration, such date shall be deemed tq^ 
refer to the date at which such Companies were respectively re- 

* Acts XIX, of 1857 3 "^ Vli. of i860 have been repealed by Act X.. 
of 1866, s. 219. Table B in the Schedule to Act XIX. of 1857, however, 
remains in force (sd'c s. a, supra) and is printed, iM/ra, as Appendix I. to 
this Act. 
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gistered under the said Acts or either of them, and the power of< 
altering regulations by special resolution given by this Act shall, in 
the case of any Company formed and registered under tiie said Acts 
or either of them, extend to altering any provisions contained iu the' 
Table marked B annexed to Act No. XIX. of 1857 ,* and shall also, 
in the case of an unlimited Company formed and registered 
as last aforesaid, extend to altering any regulations relating to 
the amount of capital or its distribution into shares, notwithstanding 
that such regulations are contained in the memorandum of as- 
sociation. 

222. This Act shall apply to Companies registered, but not 
Application of Act to Com- formed, under the said Acts or cither 
panics registered under Act of them, in the Same manner as it is 
XIX. of 1857 or VII. of i860, hereinafter declared to apply to Com- 
panies registered, but not formed, under this Act, with this qualifi- 
cation that, wherever reference is made, expressly or impliedly, to 
the date of registrationi such date shall be deemed to refer to the 
date at which such Companies were respectively registered under 
the said Acts or either of them. 

223. Any Company registered under the said Acts or either 
Mode of transferring of them may cause its shares to be 

transferred in manner hitherto iu use, 
or in such other manner as the Company may direct. 


PART VII. 

Companies authorized to register under this Act. 

224. With the exceptions made in the next following section, 
Companies capable of and subject to tlie regulations therein 
being registered. Contained, every Company, existing at 

the time of the commencement of this Act, including any Com- 
pany registered under either of the said Acts, consisting of seven 
or more members, and any Company hereafter formed in pursu- 
^ce of any Act of Parliament or Act of the Governor-General in 
Council other than this Act, or of Letters Patent, or being other- 


, XIX. of 1857 and VII. of i860 have been repealed by Act X. 

Of 1866, s. 219. Table B. in the Schedule to Act XIX. of 1857. however, 
thTs^Act*" *’ printed, tn/ra, as an Appendix to 
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wise duly constituted jby law, and consisting of seven -or more' 
members, may, at any time hereafter, register itself under this' Act- 
as an unlimited Company, or a Company limited by shares, or a' 
Company limited by guarantee, and no such registration shall be< 
invalid by reason that it has taken place with a view to the Com-* 
pany being wound up. 

225. The following regulations shall be observed with resr 
Regulations as to regis- to the registration of Companies, 

Iration of existing Com- under this Part of this Act (that IS to 
panics. say) 

(a) No Company having the liability of its members limited 

by Act of Parliament or Act of the Governor-Gen- 
eral in Council other than this Act, or by Letters 
Patent and not being a Joint-stock Company as 
hereinafter defined, shall register under this Act in 
pursuance of this Part thereof ; 

(b) No Company having the liability of its members limited 

by Act of Parliament or Act of the Governor-Gen- 
eral in Council other than this Act, or by Letters 
Patent, shall register under this Act in pursuance of 
this Part thereof as an unlimited Company, or as a 
Company limited by guarantee. 

{c) No Life-assurance Company existing at the time of the 
commencement of this Act, and no Company that is 
not a Joint-stock Company as hereinafter defined, 
shall, in pursuance of this Part of this Act, register 
under this Act as a Company limited by shares : 

(d) No Company shall register under this Act in pursuance 
of this Part thereof unless an assent to its so regis- 
tering is given by a majority of such of its members ' 
as may be present personally, or by a proxy in cases 
where proxies are allowed by the regulations of the ' 
Company, at some general meeting summoned for ' 
the purpose : ^ 

(<j) Where a Company, not having the liability of its mem- 
bers limited by Act of Parliament or Act of the 
Governor-General in Council, or by Letters Patent, 
is about to register as a limited Company, the ma- 
jority required to assent as aforesaid shall consist of 
not leas than three-fourths of the members present, 
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personally or by proxy, at such last-men cloned gen- 
eral meeting. ' > 

(y ) Where a Company is about to register as a Company 
limited by guarantee, the assent to its being so re- 
gistered shall be accompanied by a resolution de- 
dal ing that each v^ember undertakes to contribute 
to the assets of the Company, in the event of the 
same being wound up during the time that he is a 
member, or within one year afterwards, for payment 
of the debts and liabilities of the Company contract- 
ed before the time at which he ceased to be a mem- 
ber, and of the costs, charges, and expenses of win- 
ding up the Company, and for the adjustment of the 
rights of the contributories amongst themselves, 
such amount as may be required not exceeding a 
specified amount. 

In computing any majority under this section, when a poll is 
demanded, regard shall be had to the number of votes to which 
each member is entitled according to the regulations of the Com- 
pany of which he is a member. 

226 . For the purposes of this Part of this Act, so far as the 
Definition of « joint-stock same relates to the description of Corn- 

Company.” panics empo wered to register as Com- 

panies limited by shares, a Joint-stock Company shall be deemed to be 
a Company having a permanent pai d-up or nominal capital of fixed 
amount, divided into shares, also of fixed amount, or held and 
transferable as stock, or divided and held partly in one way and 
partly in the other, and formed on the principle of having for its 
members the holders of shares in such capital, oi the holders of 
such stock, and no other persons ; and such Company, when re- 
gi^ered with limited liability under this Act, shall be deemed to be 
a Company limited by shares. 

227. Previously to the registration, in pursuance of this Part 
Requisitions for registra- of this Act, of any Joint-stock Com- 

•on y Companies. pany, there shall be delivered to the Re- 

g's rar the following docum ents (that is to say) : — 

[a) A list showing the names, addresses, and occupations of 
all persons who, on a day named in such list, and 
not being more than six clear days before the day of 
registration, were members of such Company, with 
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the addition of the shares held by such persons res- 
pectively, distinguishing, in cases where such shares 
are numbered, each share by its number. 

{b) A copy of any Act of Parliament, or Act of the Gover- 
nor-General in Council, Royal Charter, Letters pat- 
ent, deed of settlement contract of co-partnery, or 
other instrument constituting or regulating the 
Company. 

(c) If any such Joint-stock Company is intended to be re- 
gistered as a limited Company, the above list and 
copy shall be accompanied by a statement specifying 
the following particulars (that is to sayj : — 

the nominal capital of the Company and the number of 
shares into which it is divided ; 

the number of shares taken and the amount paid on each 
share ; 

the name of the Company, with the addition of the word 
“ limited ” as the last word thereof; 

with the addition, in the case of a Company intended to 
be registered as a Company limited by guarantee, of 
the resolution declaring the amount of the guarantee. 


228. Previously to the registration, in pursuance of this Part 

' Requisitions for registra- ^^t, of any Company not being 

tion by existing Company a Joint-siock Company, there shall be 
not being a Joint-stock Com- delivered to the Registrar a list showing 
_ the names, addresses, and occupations 

of the directors or other managers (if any) of the Company, also a 
copy of any Act of Parliament, Act of the Governor-General in 
Council, Letters Patent, deed of settlement, contract of co-part - 
nery, or other instrument constituting or regulating the Company, 
with the addition, in the case of a Company intended to be regis- 
tered as a Company limited by guarantee, of the resolution declar- 
ing the amount of the guarantee. 


229. Where a Joint-stock Company authorized to register 
Power for existing Com- under this Act has had the whole or any 
pany to register amonnt of portion of its capital converted into 
slock,nst=.d«f,ha„.. stock, sucb Company shall, as to the 

capital so converted, instead of delivering to the Registrar a state- 
ment of shares, deliver to the Registrar a statement of the amount 
of stock belonging to the Company, and the names of the persons 



of 1882.] INDUN COMPANIES., 9 1 

who were holders of such stock, on some day to be named in the 
statement, not more than six clear days before the day of registra- 
tion. 


280. The list of members and directors and any other par- 
Authentication of state- ticulars relating to the Company, hereby 

ments of existing Companies, required to be dilivered to the Registrar, 
shall be verified by declaration of the directors of the Company 
delivering the same, or any two of them, or of any two other prin- 
cipal officers of the Company, made before a Justice of the Peace 
or a District Judge. 

281. The Registrar may require such evidence as he thinks 
Registrar may require necessary for the purpose of satisfying 

evidence as to nature of himself whether an existing Company 
Company. ^ Joint-stock Company as 

hereinbefore defined. 


282. Every Banking Company existing at the date of the 
On registration of Bank- Passing of this Act, which registers 
ing Company with limited itself as a limited Company, shall, at 

cuirtomers thirty days previous to obtaining a 

certificate of registration with limited 
liability, give notice, that it is intended so to register the same, to 
every person and partnership firm having a banking account with 
the Company. 

Such notice shall be given either by delivering the same to 
such person or firm, or leaving the same or putting the same into 
the post addressed to him or them, at sucn address as shali have 
been last communicated or otherwise become known as his or 
their address to or by the Company. 


Ip case the Company omits to give any such notice as 
ereiiibef ore required, to be given, then, as between the Compan 
and the person or persons only wno are, for the time being, interet 
e in the account in respect of which such notice ought to hat 
een given, and, so far as respects such account and all variatioi 
ereor, down to the time at which such notice shall be give: 

otherwise, the certificate of registration wii 
hmited liability shall have no operation. 


233. No fees shall be charged in respect of the registration 
Exemption of certain Com- in pursuance of this Part of this Act of 

nanriJ”"' any Company in cases where such Com- ' 

y no registered as a timited Company, or where, previously 
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to its being registered as •■n limited Company, the liability of the 
shareholders was limited by some Act of Parliament or Act of the 
Governor-General in Council, or by Letters Patent. 

284. Any Company authorized by this Part of this Act to 
^ , register with limited liability shall, for 

Company to change name. obtaining registration 

with limited liability, change its name by adding theieto the word 
“ limited.” 

235. Upon compliance with the requisitions in this Part of 
Certificate of registration this Act contained with respect to regis- 

of existing Companies, tration, and on payment of such fees, if 

any, as are payable under the Tables marked B and C in the First 
Schedule hereto, the Registrar shall certify under his hand that the 
Company so applying for registration is incorporated as a Com- 
pany under this Act, and, in the case of a limited Company, that it 
is limited ; and thereupon such Company shalll be incorporated, and 
shall have perpetual succession and a common seal. 

236. A certificate of incorporation given at any time to any 
Certificate to be evidence Company registered in pursuance of this 

of compliance with Act. Part of this Act shall be conclusive evi- 

dence that all the requisitions herein contained in respect of regis- 
tration under this Act have been complied with, and that the 
Company is authorized to be registered under this Act as a limited 
or unlimited Company, as the case may be ; and the date of incor- 
poration mentioned in such certificate shall be deemed to be the 
date at which the Company is incorporated under this Act. 

237. Ail such property, moveable and immoveable, includ- 
Transfer of property to IDS' all interests and rights in, to, and 

Company. Out of property, moveable and immove- 

able, and including obligations and actionable claims, as may be- 
long to. or be vested in, the Company at the date of its registration 
under this Act, shall, on registration, pass to, and vest in, the 
Company as incorporated under this Act for all tfie estate and 
interest of the Company therein. 

238. The registration in pursuance of this Part of this Act 

Registration under this Act Any Company shall not affect or 
not to affect obligations in- prejudice the liability of such Company 
-curbed previously to registra- to have enforced against it, or its right 

to enforce, any debt or obligation incur- 
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red, or any contract entered into, by, to, with, or on behalf of, such 
Company previously to such registration. 

239. All such suits and other legal proceedings as may, at 

Continuation of existing the time of the registration of any Com- 
suits. pany registered m pursmince ot this rart 

of this Act, have been commenced by or against such Company, or 
the public officer or any member thereof, may be continued in the 
same manner as if such registration had not taken place. Never- 
theless, execution shall not issue against the effects of any individual 
member of such Company upon any decree or order obtained in 
any suit or proceeding so commenced as aforesaid ; but, in the 
event of the property and effects of the Company being insufficient 
to satisfy such decree or order, an order may be obtained for wind- 
ing up the Company. ■ 

240. When a Company is registered under this Act in 
Effect of registration under pursuance of this Part thereof, all pro- 

Act. visions contained in any Act of parlia- 

ment, Act of the Governor-General in Council, deed of settlement, 
contract of co*partnery, Letters Patent, or other instrument con- 
stituting or regulating the Company, including, in the case of a 
Company registered as a Company limited by guarantee, the resolu- 
tion declaring the amount of the guarantee, shall be deemed to be 
conditions and regulations of the Company, in the same manner, 
and with the same incidents, as if thay were contained in a regis- 
tered memorandum of association and articles of association ; and 
all the provisions of this Act shall apply to such Company and the 
members, contributories, and creditors thereof, in the same manner 
in all respects as if it had been formed under this Act subject to the 
provisions following (that is to say) : — 

(a) That Table A in the First Schedule to this Act shall 
not, unless adopted by special resolution, apply to 
any Company registered under this Act in pursuance 
of this Part thereof : 

. (3) That the provisions of this Act relating to the number- 

ing of shares shall not apply to any Joint-stock Com- 
pany whose shares are not numbered ; 

i 

(c) That no Company shall have power to alter any previ- 
sions contained in any Act of Parliament, Act of th^ 
Legislative Council, or Act of the Governor-Genera 
in council relating to the Company ; 
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{d) That no Company shall have power, without the sanction 
of the Governor-General in Council, to alter any 
provision contained in any Letters Patent relating to 
the Company : 

(«») In the event of the Company being wound up, every 
person shall be a contributory, in respect of the 
debts and liabilities of the Company contracted 
prior to registration, who is liable to pay, or contri- 
bute to the payment of, any debt or liability of the 
Company contracted prior to registration, or to pay, 
or contribute to the payment of, any sum for the 
adjustment of the rights of the members amongst 
themselves in respect of any such debt or liability, 
or to pay, or contribute to the payment of, the costs, 
charges, and expenses of winding up the Company, 
so far as relates to such debts or liabilities as aforesaid. 
Every such contributory shall be liable to contribute, 
to the assets of the Company in the course of the 
winding-up, all sums due from him in respect of 
any such liability as aforesaid. In the event of the 
death or insolvency of any such contributory as last 
aforesaid, the provisions hereinbefore contained with 
respect to the representatives, heirs and devisees of 
deceased contributories, and with reference to the 
assignees of insolvent contributories, shall apply : 

(/) Nothing herein contained shall authorize any Company 
to alter any such provisions contained in any deed 
of settlement, contract of co-partnery, Letters 
Patent, or other instrument constituting or regu- 
lating the Company, as would, if such Company had 
originally been formed under this Act, have been 
contained in the memorandum of association, and 
are not authorized to be altered by this Act : 

But nothing herein contained shall derogate from any power 
of altering its constitution or regulations which may 
be vested in any Company registering under this Act 
in pursuance of this Part thereof by virtue of any Act 
of Parliament, Act of the Governor-General in Coun- 
cil, deed of settlement, contract of co-partnery, 
Letters Patent, or other instrument constituting or 
regulating the Company. 
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241. The Court may, at any time after the presentation of a 
Pow« of Court to restrain petition for winding up a Company 

further proceedings. registered in pursuance or this Jrart or 

this Act, and before making an order for winding up the Company, 
upon the application of any creditor of the Company, restrain 
further proceedings in any suit or legal proceeding against any 
contributory of the Company as well as against the Company as 
hereinbefore provided, upon such terms as the Court thinks fit. 

242. Where an order has been made for winding up a Corn- 
Order for winding up Com- pany registered in pursuance of this 

pany. Part of this Act, in addition to the pro- 

visions hereinbefore contained, it is hereby further provided that no 
suit or other legal proceeding shall be commenced or proceeded 
with against any contributory of the Company in respect of any 
debt of the Company, except with the leave of the Court, and sub- 
ject to such terms as the Court may impose. 


PART VIII. 

Application of Acr to Unregistered Companies. 

243 . Subject as hereinafter mentioned, any Partnership, 
Winding up unregistered Association, or Company, except Rail- 
Companies. way Companies incoroorated by Act of 

Parliament, or Act of the Governor-General in Council, consisting 
of . more than seven members, and not registered under this Act, 
and hereinafter included under the term “ unregisteied Company,” 
may be wound up under this Act, and all the provisions of this Act 
with respect to winding-up shall apply to such Company, with the 
following exceptions and additions : — 

(x.) An unregistered Company shall, for the purpose of deter- 
mining the Court having jurisdiction in the matter of the winding- 
up, be deemed to be registered in that part of British India where 
its principal place of business is situate, or, if it has a principal 
place of business situate in more than one part of British India, then 
>n each part of British India where it has a principal place of 
business. Moreover, the principal place of business of an unregis- 
tered Company, or (where it has a principal place of business 
situate in more than one part of British India) such one of its 
principal places of business as Is situate in that part of British India 
m which proceedings are being instituted, shall, for all the purposes 
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of the winding-up of such Company, be deemed to be the register* 
ed office, of the Company : 

(2.) No unregistered Company shall be wound up under this 
Act voluntarily, or subject to the supervision of the Court : 

(3.) The circumstances under which an unregistered Company 
may be wound up are as fellow (that is to say); — 

(a) whenever the Company is dissolved, or has ceased to 
carry on business, or is carrying on business only 
for the purpose of winding up its affairs; 

(i) whenever the Company is unable to pay its debts; 

(e) whenever the Court is of opinion that it is just and 
equitable that the Company should be wound up : 

(4.) an unregistered Company shall, for the purposes of this 
Act, be deemed to be unable to pay its debts — 

(a) whenever a creditor, to whom the Company is indebted, 
by assignment or otherwise, in a sum exceeding five 
hundred rupees then due, has served on the Company, 
by leaving the same at the principal place of business 
of the Company, or by delivering to the secretary or 
some director or principal officer of the Company, 
or by otherwise serving the same in such manner as 
the Court may approve or direct, a demand under 
his hand requiring the Company to pay the sum so 
due, and the Company has, for the space of three 
weeks succeeding the service of such demand, neg- 
lected to pay such sum, or to secure or compound 
for the same to the satisfaction of the creditor ; 

(i) whenever any suit or other proceeding has been institut- 
ed against any member of the Company for any debt . 
or demand due or claimed to be due from the Com- 
pany, or from him in his character of member of the 
Company, and notice in writing of the institution of 
such suit or other legal proceeding having been 
served upon the Company by leaving the same at 
the principal place of business of the Company, or 
by delivering it to the secretary or some director, 
manager, or principal officer of the Company, or by 
otherwise serving the same in such manner as the 
Court may approve or direct, the Company ‘has not, 
within ten days after service of such notice, paid, 
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secured, or compounded for such debt or demand, 
or procured such suit or other legal ptoceeding to 
be stayed, or indemnified the defendant to ids reason- 
able satisfaction against such suit or other legal 
proceeding, and against all costs, damages, and ex- 
penses to be incurred by him by reason of the 
same ; 

(f) whenever execution or other process issued on a decree 
or order obtained in any Court in lavonr of any 
creditor in any proceeding instituted by such creditor 
against the Company, or any member thereof as such, 
or against any person authorized to be sued as 
nominal defendant on behalf of the Company, is 
returned unsatisfied; 

{d) whenever it is otherwise proved to the satisfaction of the 
Court that the Company is unable to pay its debts. 

244. In the event of an unregistered Company being wound 
Who to be deemed a con- up, every person shall be deemed to be 
ttibutory intheeventofCom- a contributory who is liable to pay, or 
pany being wound up.' contribute to the payment of, any debt 

or liability of the Company, or to pay, or contribute to the payment 
of, any sum for the adjustment of the rights of the members 
amongst themselves, or to pay, or contribute to the payment of, the 
costs, charges, and expenses of winding up the Company. 

Every such contributory shall be liable to contribute, to the 
assets of the Company in the course of the winding-up, all sums 
due from him in respect of any such liability as aforesaid. 

In the event of the death or insolvency of any contributoiy, 
the provisions hereinbefore contained with respect to the personal 
representatives, heirs, and devisees of a deceased contributory, and 
to the assignees of an insolvent contributory, shall apply. 

245. The Court may, at any time after the making c£ an 
Power of Court to restrain application for winding up an unregis- 
urther proceedings. tered Company, and before making a,n 

order for winding up the Company, upon the application of any 
creditor of the Company, restrain further proceedings, in any suit 
or proceeding against, any contributory, of the ' Company, dr 
against the Company as hereinbefore provided, upon such terms as 
me Court thinks fit. 


Act VI., 1882 —-7, 
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248. Where an order has been made for winding up an un- 
Effect of order for winding ' registered Company, in addition to the 
up Company. provisions hereinbefore contained in the 

case of Companies formed under this Act, it is hereby further pro- 
vided that no suit shall be commenced or proceeded with against any 
contributory oi the Company in respect of any debt of the Com- 
pany, except with the leave of the Court, and subject to such terms 
as the Court may impose. 

247. If any unregistered Company has no power to sue and 
Provision in case of un- be sued in a common name, or if, for 

registered Company. any reason, it appears expedient, the 

Court may, by the order made for winding up such Company, or 
by any subsequent order, direct that all such property, moveable 
and immoveable, including all interests, claims, and rights in, to, 
and out of, properly, moveable and immoveable, and including ac- 
tionable claims, as may belong to, or be vested in, the Company, 
or to or in any person or persons on trust for or on behalf of the 
Company, or any part of such property is to vest in the official 
liquidator or official liquidators by his or their official name or 
names; and thereupon the same or such part thereof as may be 
specified in the order shall vest accordingly, and the official liqui- 
dator or official liquidators may, in his or their official name or 
names, or in such name or names, and after giving such indemnity 
as the Court directs, bring or defend any suits or other legal pro- 
ceedings relating to any property vested in him or them, or any 
suits or other legal proceedings necessary to be brought or defend- 
ed for the purposes of eSectually winding up the Company, and 
recovering the property thereof. 

248. The provisions made by this Part of this Act with res- 
Provisions of this Part of pect to Unregistered Companies shall be 

Act cumulative. deemed to be made in addition to, and not 

in restriction of, any provisions hereinbefore contained with res- 
pect to winding up Companies by the Court. 

The Court or official liquidator may, in addition to anything 
contained in this Part of this Act, exercise any powers, or do any 
act, in the case of unregistered Companies, which might be exer- 
cised or done by it' or him in winding up Companies formed under 
this Act ; but an unregistered Company shall not,' except in ' the 
event of its being 'wound' up, be deemed to be a Company under 
this Act, and then only to'the extent provided by this Part of this 
Act. ' 
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Miscellaneous Provisions. 


Company not to buy its 
own shares. 


249 . No Company under this Act 
shall have power to buy its own shares. 


250 . Where, previously to the commencement of this Act, 
Saving of existing pro- an order has been made for winding up 
ceedings for winding-up. a' Company under the Indian Companies 
Act, 1866,* or a resolution has been passed for winding up a 
Company voluntarily, such Company shall be wound up in the same 
manner, and with the same incidents, as if this Act were not pass- 
ed ; and, for the purpose of such winding-up, the Indian Com- 
panies Act, 1866,* shall be deemed to remain in full force. 


251 . Where, previously to the commencement of this Act, 
_ . . ' "■ any conveyance, mortgage-deed, or other 

aving o conveyances. instrument has been made in pursuance 

of the Indian Crmpanies Act, i866,* such instrument shall be of 
the same force as if this Act had not passed; and, for the pur- 
poses of such instrument, the Indian Companies Act, 1866,* shall 
be deemed to remain in full force. 


252 . All offences under this Act may be tried by any 
. r „ Magistrate of the first class unless the 

period of imprisonment to which the 
offender is liable exceeds that which such officer is competent to 
award under the law for the time being in forcef in the place in 
which he is employed. When the period of imprisonment provid- 
ed by this Act exceeds the period that' may be awarded by such 
officer, the offender shall be committed for trial before the Court 
of Session. ^ .v • ■ > i' . 


If any offence, which by this Act is declared to be punishable 
Punishment of offences by any penalty, is committed by any 

P®*^so** within, the local limits of the or- 

' ' ' dinary original ' civil jurisdiction of the* 

High Courts of Judicature at Port William," Madras, ^rfd^Bombaj?, 
such offence shall be punishable upon summary conviction by any, 
“residency Magistrate of the place at which such Court is held. 

■ I rS66’ (repeated, by b.'z oCtbi? Acfj'sM/rV)'. ' ^ ' 

I The law nowia forceis'contained in' s, 32”of thd'- Code of Criminal' 
Procedure (Act V. of 1898). 
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(2) Every member shall, on payment of eight annas or such less sum 
as the Company in general meeting may prescribe, be entitled to a. certi- 
ficate under the common seal of the Company, specifying the share or 
-shares held by him, and the amount paid up thereon. 

(3.) If such certificate is worn out or lost, it may be renewed on pay- 
ment of eight annas, or such less sum as the Company in general meeting 
may prescribe. 

Calls on Shares. 

’ ' (4.) The directors 'may, from time to time, make such calls upon the 
members in respect of all moneys unpaid on their snares as they think fit, 
provided that twenty-one days’ notice at least is given of each call ; and 
each member shall be liable to pay the amount of calls so made to the 
persons, and at the times and places, appointed by the directors. 

(5.) A call shall be deemed to have' been made at the time when the 
resolution of the directors authorizing such call was passed, 

(6.) If the call payable m respect of any share is not paid before or 
on the day appointed for payment thereof, the holder for the time being of 
■such share shall be liable to pay interest for the same at the rate of five 
per cent, per annum from the day appointed for the payment thereof to the 
time of the actual payment. , 

(7,) The directors may, if they think fit, receive, from any member 
willing to advance the same, all or any part of the moneys due upon the 
shares held by him beyond the sums actually called for; and, upon the 
moneys so paid in advance or so much thereof as from time to time 
exceeds the amount of the calls then made upon the shares in respect of 
which such advance has been made, the Company may pay interest at such 
rate as the member paying such sum in advance and the directors agree 
upon. 


Transfers of Shares. 


(8.) The instrument of transfer of any share in the Company shall be 
«ecuted both by the transferor and transferee, and the transferor shall be 
'deemed to remain a holder of such share until the name of the transferee is 
entered in the Register-book in respect thereof. 


(9.) Shares in the 

"form 


Company shall be transferred in the following 


, ^ of , in consideration of the sum of rupees , , 

paid to me by C £), of > , do hereby transfer to the said C D the share 

wr .shares) numbered standing in my name in the books of the 

. , Company, to hold unto the said C D his executors, adminis- 

ators, and assigns, subject to the several conditions on which I held the 
at the time of the execution thereof : and I, the said C D, do hereby 
1 share (jor shares) subject to the same conditions. As 

Witness our hands the day of 

* Company may decline to register any transfer of shares 

“ade by a member who is indebted to them. ' 



- * . 1 . ^ ' i ' ' 

103 INDIAN COMPANIES. [ActVI, 

t . j... , f. j)4 ; , ^ 

(ll.)‘ The transfer^books. shall be closed during the: fourteen days im- 
mediately preceding the ordinary general meeting in each year. 

* * - f 

Transmission of Shares, 

(i2.) The executors or administrators of a -deceased member shall be 
the Only persons recognized by the Company as having any title to his- 
share. 

(13.) Any person becoming entitled to a share, in consequence of the 
death, bankruptcy, or insolvency of any member,- , or in. consequence of the 
marriage of any female member, may be registered as a member, upon 
such evidence being produced as may, from time to time, be required bj 
the Company. 

(14.) Any person who has become entitled to a share in consequence 
of the death, bankruptcy,. pr insolvency of any., member, or in consequence 
of the marriage of any female member, may, instead, of,, being registered 
himself, elect to have some person to be named by him registered as a 
transferee of such share. 

(tS'l person so becoming entitled shall testify such election b) 
executing to his nominee an instrument of transfer of such share. 

(1 6.) The instrument of transfer shall be presented to the Company, 
together with such evidence as the directors may require .to prove the, title 
of the. transferee, and thereupon the Company shall register the transferee 
as 3 member. 

Forfeiture of Shares. 

(17.) If any member fails to pay any call on the day appointed fo* 
payment thereof, the directors may, at any rime thereafter, during such 
time as the call remains unpaid, serve a notice on him requiring him tfl 
pay such call together with interest and any expenses that may have 
accrued by reason of such non-payment. 

(18.) The notice shall name a further day on or before which such call 
and all interest and expenses that have accrued by reason of such non-pay- 
ment are to be paid. It shall also name the place where payment is to be 
made, .the place so named being either the registered office of the Compacj 
or some other place at which calls of the Company are usually made pay 
able. The notice shall also state that, in the event of non-payment at oj 
before the time and at the place appointed, the shares in respect 0 
which such call was made will be liable to be forfeited. 

- (ig.) If the requisitions of any such notice as aforesaid are not com- 
plied with, any share in respect of which such notice has been given tnay^ 
at any time thereafter, before payment of all calls, interest, and 
due in respect thereof has been made, be forfeited by a resolution of t 
directors to that.effect. 

(20.) Any share so forfeited shall be deemed to be the property of 
Company, and may be disposed of in such manner as the Company * , 
general meeting thinks fit. 
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(21.) Any member wl^ose shares , have been forfeited shall, notwith- 
standing, 'be liable to pay to the Company all calls owing upon such shares 
at the time of the forfeiture. 




(22.) A solemn declaration in writing made before a Magistrate that ‘ 
the call in respect of a share was made, and notice thereof given, and that- 
default in payment of the call was made, and that the forfeiture of the ^hare 
was- made by a resolution of the i directors to that effect, shall be sufficient, 
evidence of the facts therein- stated as against all persons entitled to sucl\. 
share, and such declaration and the receipt of the Company for the price- 
of such share shall constitute a good title to such share, and a certificate- 
of proprietorship shall be delivered to the purchaser, and thereupon he 
shall be deemed the holder of such share discharged from all calls due 
prior to such purchase, and he shall not be bound to see to the application 
of the purchase-money, nor shall his title to such share be affected by any 
irregularity in the proceedings in reference to such sale. 


Conversion of Shares into Stock. 


(23.) The directors may, with the sanction of, the Company previously' 
given in general meeting, convert any paid-up shares into stock. 


(24.) When any shares have been converted into stock, the several 
holders of such stock may thenceforth transfer their, respective interest 
therein or any part of such- interest, in the same manner, and subjecjt to 
the same regulations, as, and, subject to which any shares in the capital of 
the Company may be transferred or as near thereto as circumstances admit. 

(25.) The several holders of stock shall be entitled to participate in 
the dividends and profits of the Company according, to the amount of their 
respective interests in such stock; and such interests -.shall, in proportion 
to the amount thereof, confer on the holders thereof respectively the same, 
privileges and advantages for the purpose of voting at meetings of the 
Company and for other purposes as would have been conferred by shares 
of equal amount In the capital of the Company ; but so that none of such 
privileges or advantages, except the participation in the dividends and 
profits of the Company, shall be conferred by any such aliquot part of the 
consolidated stock as would not, if existing in shares, have conferred 
such privileges or advantages. ‘ 


Increase in Capital. 

I26.) The directors may, with the sanction of a special resolution of 
I*'® Company previously given in general meetings, increase its capital by 
the issue of new shares ; such aggregate increase to be of such amount, 
ana to be divided into shares of such respective amounts, as the Company, 
tn general meeting, directs, or, if no direction is given, as the directors 
think expedient. 

(27.) Subject to any direction to the contrary that may be given by_ 
off that sanctions the increase of capital, all new shares shall be^ 

members in proportion to the existing shares held by them, 
n such offer shall be made by notice specifying the number of shares to" 
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which the member is entitled, and limiting a time within which the offer, if 
not accepted, will be deemed to be declined ; and after the expiration of 
such time, or on the receipt of an intimation from the member to whom- 
such notice is given that he declines to accept the shares offered, the 
directors may dispose of the same in such manner as they think most 
beneficial to the Company, 

(28.) Any capital raised by the creation of new shares shall be consi- 
dered as part of the original capital, and shall be subject to the same provi* 
sions, with reference to the payment of calls and the forfeiture of shares on 
non-payment of calls or otherwise, as if it had been part of the original 
capital. 

General Meetings. 

<29.) The first general meeting shall be held at such time, not being 
more than six months after the registration of the Company, and at such 
place, as the directors may determine. 

(30.) Subsequent general meetings shall be held, once at the least in 
every year, at such time and place as may be prescribed by the Company 
in general meeting ; and, if no other time or place is prescribed, a general 
meeting shall be held, on the first Monday in February in every year, at 
such place as may be determined by the directors. 

(31.) The above-mentioned general meetings shall be called ordinary 
meetings ; all other general meetings shall be called extraordinary. 

(32,) The directors may, whenever they think fit, and they shall upon 
a requisition made in writing by not less than one-fifth in number of the 
members of the Company, convenne an extraordinary general meeting. 

<33-) Any requisition mads by the members shall express the object 
of the meeting pioposed to be called, and shall be left at the registered office 
of the Company. 

(34.) Upon the receipt of such requisition, the directors shall forthwith 
proceed to convene an extraordinary general meeting. If they do not pro- 
ceed to convene the same within twenty-one days from the date of the 
requisition, the requisitionists, or any other members amounting to the 
required number, may themselves convene an extraordinary general meet- 
ing. 

Proceedings at General Meeting. 

(3S-) Seven days’ notice at the least, specifying the place, the day, and 
the hour of meeting, and, in case of special business, the ge.neral nature of 
such business, shall be given to the members in manner hereinafter men- 
tioned, or in such other manner, if any, as may be prescribed by the Com- 
pany in general meeting; but the non-receipt of such notice by any 
member shall not invalidate the proceedings at any general meeting. 

(36.) All business shall be deemed special that is transacted at an ex- 
traordinary meeting, and all that is transacted at an ordinary meeting, with 
the exception of sanctioning a dividend and the consideration of the ac- 
counts, balance-sheets, and the ordinary report of the directors. 
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(37O No business shall be transacted at any general meeting, except 
the declaration of a dividend, unless a quorum of members is' present at the 
^ime when the meeting' proceeds to business. Such quorum shall be 
ascertained as follows, that is to say ; If the persons who have taken 
shares in the Company at the time of the meeting do not exceed ten in 
number, the quorum shall be five; if they exceed ten, there shall be added 
to the above quorum one for every five additional members up to fifty, and 
one for every ten additional members after fifty, with this limitation that 
no quorum shall in any case exceed twenty. 

(38.) If, within one hour from the time appointed for the meeting, a 
quorum is not present, the meeting, if convened upon the requisition o£ 
members, shall be dissolved. In any other case, it shall stand adjourned to 
the same day in the next week, at the same time and place ; and if, at such 
adjourned meeting, a quorum is not present, it shall be adjourned sifie die, 

, (39-) The chairman (if any) of the board of directors shall preside as 
•chairman at every general meeting of the Company. 

(40.) If there is no such chairman, or if, at any meeting, he is not 
present within fifteen minutes after the time appointed for holding the 
meeting, the members present shall choose some one of their number to be 
chairman, 

^i.) The chairman may, with the consent of the meeting adjourn any 
meeting from time to time, and from place to place ; but no business shall 
be transacted at any adjourned meeting other than the business left un- 
finished at the meeting from which the adjourment took place. 

(42.) At any general meeting, unless a poll is demanded by at least 
five members, a declaration by the chairman that a resolution has been 
carried, and an entry to that effect in the book of proceedings of the Com- 
pany, shall be sufficient evidence of the fact, without proof of the number 
or proportion of the votes recorded in favour of or against such resolu- 
tion. , 

• ^ demanded by five or more members, it shall be taken 

in such manner as the chairman directs, and the result of such poll shall be 
eemed to be the resolution of the Company in general meeting. In the 
equality of votes at any general meeting, the chairman shall be 
entitled to a second or casting vote. 


otea of Members. 


H i?^i*i member shall have one vote for every share up to ten, 

^ 3 ve an additional vote for eveiy five shares beyond the first ten 

hn “P and an additional vote for every ten shares 

beyond the first hundred shares. 


member is a lunatic or idiot, he may vote by his com- 
u , legal curator ; and, if any member is a minor, he may vote 

y s guardian, or any one of his guardians if mo re than one. 


tho P^'^sons are jointly entitled to a share or shares, 

theS^®" of members as one of 

in shares, and no other, shall be entitled to vote 

in respect of the same. 
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, (47") No member shall be entitled to vnt*. nt- . . 

less all calls due from him have been paid and no ^ 
to.vote in respect of any sham that h^has acaul^d'^bv 
meeting held after the expiration of three Lnths fmn^^h ^’ 

the Company, unless he has been possessed of the <!har™* registration of 
he claims to vote for at least three mnntha ‘ ® respect of which 

the meeting at which he proposes to vote. of holding 

( 48 .) Votes may be given either personally or by proxy. 

the hSfdoJfhVapSr^^^^^ ““der 

ntTTo Jemt^tlf V -rnSr’or ^vt 

Company ^ appointed a proxy who is not a member of the 

registered offiL* o¥^thTSmpany "not^ l^s'^tha^ deposited at the 

va.M S.ef .He expl, io.veSSkr.r-Sfe " 

form^f- >a3trument appointing a proxy shall be in the following 






Limited, and entitled to ’ ® member of the Company, 

P°‘"‘ I of as nr.,,. hereby ap- 

at the [ordinary or extraordinary^ ° rny behalf 

the Company to be held on the^’ j general meeting of 

adjournment thereof [or at any meeting of th„ n 

in the year ]. As witness my hand, Mb ^‘’^t ‘’eld 

Signed by the said ; ’ .. ° 

in the presence of 


Directors, 

shall L deSrai n3'’5 thenibscribera rf”th "" ditec.ots 

of association shall be deemed to be director^*^^^'^'^*^^*^^ memorandum 
for setrtces performed'preSSy” °a 'tHe'’E‘°"' ’”1 

datami„adby.heCompaaym gLe«l „e.Sg.®“'”' "’"“"S- 

Powers of Directors. 

who may pay al^expen^ses managed by the directors, 

pany. and may exercise all such powers^S‘’thf "comD 

foregoing Act, or by these articles r Jn • Company as are not, by the 
pany .. g=„„al „ne.i„g, .abjec ^evn’rthl's 
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articles, to the provisions of ,the foregoing Act, and. to such regulations, 
being not inconsistent with the aforesaid regulations or provisions, as may 
be prescribed by the Company in general meeting ; but no regulation made 
by the Company in general meeting shall invalidate any prior act of the 
directors which would have been valid if such regulation had not been made. 

(56.) The continuing directors may act notwithstanding any vacancy- 
in their body. 

Disqualification of Directors. 

(57.) The office of director shall be vacated — 

if he, or any partner of his, or the firm of which he is a member, holds 
any other office or place of profit under the Company; 

if he becomes bankrupt or insolvent ; 

■ if he is punished under any of the penal provisions of the foregoing 
Act; 

, if, he is concerned in, or participates in the profits of, any contract 
with the Company. 

But the above rules shall be subject to the following exceptions : that 
no director shall vacate his office by reason of his being a member of any 
Company which has entered into contracts with, or done any work for, th& 
Company of which he is director ; nevertheless, he shall not vote in respect 
of such contract or work; and, if he does so vote, his vote shall not be- 
counted. 

Rotation of Directors. 

(58.) At the first ordinary meeting after the registration of the Com- 
pany, the whole of the directors shall retire from office ; and, at the first 
ordinary meeting in every subsequent year, one-third of the directors for 
the time being, or if their number is not a multiple of three, then the 
number nearest to one-third, shall retire from office. 

(S9O The one-third or other nearest number to retire during the first 
and second years ensuing the first ordinary meeting of the Company 
shall, unless the directors agree among themselves, be determined by ballot. 
In every subsequent year, the one-third or other nearest number who have 
been longest in office shall retire. 

(60.) A retiring director shall be re-eligible. 

(61.) The Company at the general meeting at which any directors 
retire in manner aforesaid shall fill up the vacted offices by electing a like 
number of persons. 

{62.) If, at any meeting at which an election of directors ought to take 
place, the places of the vacating directors are not filled up, the meeting 
shall stand adjourned till the same day in the next week, at the same time 
and place ; and if, at such adjourned meeting, the places of the vacating 
directors are not filled up, the vacating directors, or such of them as have 
not had their places filled up, shall continue in office until the ordinary 
meeting in the next year and so on, from lime to time, until their places are 
filled up. - 
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(63.) The Company may, from time to time, in general meeting, in- 
crease or reduce the number of directors, and may also determine in what 
rotation such increased or reduced number is to go out of office. 

(64 ) Any casual vacancy occurring in the board of directors may be 
filled up by the directors, but any person so chosen shall retain his office 
so long only as the vacating director would have retained the same if no 
vacancy had occurred. 

(65.) The Company in general meeting may, by a special resolution , 
remove any director before the expiration of his period of office, and may, 
by an ordinary resolution, appoint another person in his stead. The 
person so appointed shall hold office during such time only as the director 
in whose place he is appointed would have held the same if he had not 
been removed. 

Proceedings of Directors. 

(66.) The directors may meet together for the despatch of business, 
adjourn and otherwise regulate their meeting as they think fit, and deter- 
mine the quorum necessary for the transaction of business, Questions 
arising at any meeting shall be decided by a majority of votes In case of 
an equality of votes, the chairman shall have a second or casting vote, 
A director may at any time summon a meeting of the directors. 

(67 ) The directors may elect a chairman of their meetings, and de- 
-termine the period for which he is to hold office; but, if no such chairman 
is elected, or if, at any meeting, the chairman is not present at the time 
appointed for holding the same, the directors present shall choose some 
one of their number to be chairman of such meeting. 

(68.) The directors may delegate any of their powers to committees 
consisting of such member or members of their body as they think fit. 
Any committee so formed shall, in the exercise of the po\ver.s so delegated, 
conform lO any regulations that may be imposed on it by the directors. 

(69.) A committee may elect a chairman of its meetings. If no such 
chairman is elected, or if he is not present at the time appointed for 
holding the same, the members present shall choose one of their number 
to be chairman of such meeting. 

(70) A committee may meet and adjourn as it thinks proper. 
Questions arising at any meeting shall be determined by a majority of 
votes of the members present; and, in case of an equality of votes, the 
chairman shall have a second or casting vote. 

(71.) All acts done by any meeting of the directors, or of a com- 
mittee of directors, or by any person acting as a director, shall notwith- 
standing that it be afterwards discovered that there was some defect in 
the appointment of any such directors or persons acting as afoiesaid. or 
that they or any of them were disqualified, be as valid ?s if every such 
person had been duly appointed and was qualified to be a director. 

Dividends. 

(72.) The directors may, with the sanction of the Company in general 
meeting, declare a dividend to be paid to the members in proportion to 
their shares. 
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(73,) No dividend shall be payable except out of the profits arising 
from the business of the Company. 

(74.) The directors may, before recommending any dividend, set 
aside, out of the profits of the Company; such sum as they think proper 
as a reserved fund to meet contingencies, or for equalizing dividends, off 
for repairing or maintaining the works connected with the business of the 
Company or any part thereof ; aud the directors may invest the sum sO 
set apart as a reserved fund upon such securities as they may select. 

(75.) The directors may deduct from the dividends payable to any 
member all such sums of money as may be due from him to the Company 
on account of calls or otherwise. 

{76.) Notice of any dividend that may have been declared shall bs 
given to each member in manner hereinafter mentioned ; and all dividends 
unclaimed for three years after having been declared may be forfeited by, 
the directors for the benefit of the Company. 

(77.) No dividend shall bear interest as against the Company. 

Accounts. 

(78,) The directors shall cause true accounts to be kept— 
of the stock-in-trade of the Company ; 

of the sums of money received and expended by the Company, 
and the matters in respect of which such receipt and eX' 
penditure take place ; and 

of the credits and liabilities of the Company. 

The books of account shall be kept at the registered office of the 
Company, and, subject to any reasonable restrictions as to the time and 
manner of inspecting the same that may be imposed by the Company in 
general meeting, shall be open to the inspection of the members during 
the hours of business. 

(79.) Once at the least in every year, the directors shall lay before 
the Company in general meeting a statement of the income and ex- 
penditure for the past year, made op to a date not more than three 
months before such meeting. 

(80,) #The statement so made shall show, arranged under the most 
convenient heads, the amount of gross income, distinguishing the several 
sources from which it has been derived, and the amount of gross ex- 
penditure, distinguishing the expenses of the establishment, salaries, and- 
other like matters. Every item of expenditure fairly chargeable against 
the year’s income shall be brought into account, so that a just balance of 
profit and loss ^ may be laid before the meeting, and in cases where any 
1 em of expenditure, which may, in fairness, be distributed over several 
incurred in any one year, the whole amount of such item 
s all be slated with the addition of the reasons why only a portion of such 
expenditure is charged against the income of the year. 

balance-sheet shall be made out in every year and laid before 

e Company in general meeting, and such balance-sheet shall contain a 
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summary of the property and liabilities of the Company arranged under 
the heads appearing in ttie form annexed to this table, or as near thereto 
as circumstances admit. 

(82.1 A printed copy ot such balance-sheet shall, seven days previously 
to such meeting, be served on every member in the manner in which 
notices are hereinaiter directed to bo served. 

Audit, 

(83.) Once at the least in every year, the accounts of the Company 
shall be examined, and the correctness of the balance-sheet ascertained by 
one or more auditor or auditors. 

IBeos (84.) The first auditors shall be appointed by the directors; subse- 
quent auditors shall be appointed by the Company in general meeting 

(85.) If one auditor only is appointed, all the provisions herein con- 
tained relating to auditors shall apply to him. 

(86.) The auditors maybe members of the Company; but no person 
is eligible as an auditor who is interested otherwise than as a member in 
any transaction of the Company; and no director or other otlicer of the 
Company is eligible during his continuance in oiTjee. 

(87.) The election of auditors shall be made by the Company at their 
ordinary meeting in each year. 

(88.) The remuneration of the first auditors shall bo fixed by the 
directors; that of subsequent auditors shall be fixed by the Company in 
general meeting. 

(89.) .Any auditor shall be re-eligible on his quitting office. 

(90.) If any casual vacancy occurs in the office of any auditor ap- 
pointed by the Company, the directors shall forthwith call an e.xtraordi- 
nary general meeting for the purpose of supplying the same. 

(91.) If no election of auditors is made in manner aforesaid, the 
Local Government may, on the application of not less than five members 
of the Company, appoint an auditor for the current year, and fi.x the 
remuneration to be paid to him by the Company for his services. 

{92.) Every auditor shall be supplied with a copy of the balance-sheet, 
and it shall be his duty to examine the same with the accounts and vou- 
chers relating thereto. « 

(93.) Every auditor shall have a list delivered to him of all books kept 
by the Company, and shall, at all reasonable times, have access to the 
books and accounts of the Company. He may, at the expense of the 
Company, employ accountants or other persons to assist him in inves- 
tigating such accounts, and he may, in relation to such accounts, examine 
the directors or any other officer of the Company. 

(94.) The auditors shall make a report to the members upon the 
balance-sheet and accounts, and, in every such report; they shall ' state 
whether, in their opinion,- the balance-sheet is a full and fair balance-sheet, 
containing the particulars required by these regulations, and properly 
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drawn up so as to exhibit a true and correct view of the state of the Com- 
pany’s affairs, and, in case they have called for explanations or inform- 
ation from the directors, whether such explanations or information have or 
has been given by the directors, and whether they or it have or has been 
satisfactory. Such report shall be read, together with the report of the 
directors, at the ordinary meeting. 

Notices. 

(95.) A notice may be served by the Company upon any member, 
either personally, or by sending it through the post in a letter addressed 
to such member at his registered place of abode. 

(96.) All notices directed to be given to the members shall, with respect 
to any share to which persons are jointly entitled, be given to whichever of 
such persons is named first in the register of members ; and notice so given 
shall be sufficient notice to all the holders of such share. 

(97.) Any notice, if served by post, shall be deemed to have been 
served at the time when the letter containing the same would be delivered 
in the ordinary course of the post ; and, in proving such service, it shall 
be sufficient to prove that the letter containing the notice was properly ad- 
dressed, and put into the post-office. 
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Cs. 


Property and Asset 


III. Pr O P E R T Y 
HELD BY THE 
COMP.\NY 


SHOWING — 

Immoveable property distinguishing — 
(a) Freehold land 
ib) „ buildings 
{c) Leasehold 

Moveable property distinguishing — j 
Id) Stock-in trade ... ... ; 

(ej Plant ... ... ... I 

The cost to be stated with deduc- 
tions for deterioration in value as 
I charged to the reserve fund or 
profit and loss. 


IV. Debts ow- 
ing TO THE 
Company 


SHOWING — 

Debts considered good for which the 
Company hold bills or other secur- 
! ities 

Debts considered good for which the 
Company hold no security 
Debts considered doubtful and bad ... i 
Any debt due from a director or 
other officer of the Company to 
be separately stated. 


SH 

Invest 

ments 


^ SHOWING — I 

The nature of investment and rate 
of interest. 

The amount of cash, where lodged, 
and if bearing interest 


of the foregoing Table A 
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TABLE B. . 

Table of Fees to be paid to the Registrar of Joint-stock Com- 
PANiEs BY A Company having a Capital divided into Sharks. 


. For registration of a Company whose nominal capital does 
not exceed Rs. 20,000, a fee of 

For registration of a Company whose nominal capital exceeds 
Rs. 20,000, the above fee of forty rupees, with the 
following additional fees regulated according to 
the amount of nominal capital (that is to say) : 

For every 1 0,000 rupees of nominal capital, or part 
of 10,000 rupees, after the first 20,000 rupees up to 
50,000 rupees 

For every 10,000 rupees of nominal capital, or part 
of 10,000 rupees, after the first 50,000 rupees up 
to 10,00,000 rupees 

For every 10,000 rupees of nominal capital or part 
of 10,000 rupees after the first 10,00,000 

For registration of any increase of capital made after the first 
rgistration of the Company, the same fees per 10,000 
rupees or part of io,ooOj,rupees as would have been 
payable if such increased capital had formed part of the 
original capital at the time of registration : 

Provided that no Company shall be liable to pay, in respect 
of nominal capital, on registration or afterwards, any 
greater amount of fees than 1,000 rupees, taking into 
account, in the case of fees payable on an increase of 
capital after registration, the fees paid on registration. 

For registration of any existing Company, except such Com- 
panies as are by this Act exempted from payment of 
fees in respect of registration under this Act, the same 
fees as is charged for registering a new Company. 

hor registering any document hereby required or authorized, 
to be^ registered, other than the memorandum of as- 
sociation 

For making a record of any fact hereby authorized or requir- 
ed to be recorded by the Registrar of Companies, a 


Rs. As. P. 
40 0 o 


20 o o 

500 

100 


500 

500 


TABLE C. 

Table of Fees to be paid to the Registrar of Joint-stock 
Companies by a Company not having a Capit.i\l divided 
INTO Shares. 

Rs. As. p. 

- For registration of a Company whose number of members, as 

stated in the articles of association, does not exceed 20, 40 0 o 
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For registration of a Company whose number of members, as 
stated in the articles of association, exceeds 20. but 
does not exceed 100 

.For registration of a Company whose number of members, as 
stated in the articles of association, exceeds i oo, but 
is not stated to be unlimited, the above fee of Rs. 100, 
with an additional Rs. 5 for every 50 members or less 
number than 50 members, after the first lOD. 

For registration of a Company in which the number of mem- 
bers is stated, in the articles of association to be un- 
limited, a fee of ... ... ... 

For registration of any increase on the number of members 
made after ihe registration of the Company, in respect 
of every 50 members, or less than 50 mernbsrs, of such 
incr63S6 ••• 

"■Provided tnat no one Company shall be liable to pay on 
the whole a greater fee than Rs. 400 in respect of its 
number of members, taking into account the fee paid 
on the first registration of the Company. 

For registration of any existing Company, except such Com- 
panias as are by this Act exempted from payment of 
fees in respect of registration under this Act, the same 
fee as is charged for registering a new Company. 

For registering any document hereby required or authorized 
to be registered other than the memorandum of asso- 
ciation ... ... ... ... 

For making a record of any fact hereby authorized or requir- 
ed to be recorded by the Registrar of Companies, a 
ifee of ... ... ... ... ,, 


Rs. A. P. 


100 


400 


5 o 


FORM D. 


■of 


Form of statement referred to in Part III. of the Act, 

• The Capital of the Company is Rs. divided into shares 

each. 

The number of shares issued is . Calls to the amount 

^ per share have been made, under which the sum of 

has been received. 

The liabilities of the Company on the first day of January {or July) 


Debts owing to sundry persons by the Company ■ 
Under decree, Rs. 

On mortgages or bonds, Rs. 

On notes, bills, or hundis, Rs. 

On other contracts, Rs. 

On estimated liabilities, Rs. 


til Company has no capital divided into shares, the portion 

2 statement relating to capital and shares must be omitted. 
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The assets of the Company on that day were — 

Government securities [stating tkeni], Rs. 

Bills of exchange, hundis, and promissory notes, Rs. 
Cash at the bankers, Rs. 

Ocher securities, Rs. 


SECOND SCHEDULE. 

{Set seciion pj). 

FORM A. 

Memor^vndum of Assocutiqn of a CoiiPANY LrsiiTED BY Shares. 

— The name cf the Company is “ The Companyi 

Limited.” 

2nd . — The registered office of the Company will be situate in 

3rd — The objects for which the Company is established are 
” and the doing all such other things as are in- 

cidental or conducive to the attainment of the above objects." 

^f/t.—The liability of the members is limited. 


5th . — The capital of the Company is Rs. divided 

into shares of Rs. each. 

We, the several persons whose names and addresses are subscribed, are 
desirous of being formed into a Company in pursuance of this memo- 
randum of association, and we respectively agree to take the number of 
shares in the capital of the Company set opposite our respective names - 

Names, addresses, and descriptions of 

subscribers. j 

Number of shares taken 
by each subscriber. 

j. A. B. of 

2 . C. D. „ 

3. -E- P .. 

4. G. H. „ 

5. 1- .. 

6 . K L. „ 

7. M. N. „ 

Total shares taken 

! 

! 



Dated the day of 

"Witness to the above signatures. 


O. P. of 
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FORM B. 

Memorandum and Articles of Association of a Company 
T. m iTRn by Guarantee, and not having a Capital divided 
TNTO Shares. 


Mtnioranduni 0/ Association, 

jj;._The name of the Company is “The Mutual Calcutta Marine 
Association, Limited." 

2nd.— The registered office of the Company will be situate in Calcutta. 

^rd . — The objects for which the Company is established are “the 
mutual insurance of ships belonging to members of the Com- 
pany, and the doing all such other things as are incidental or 
conducive to the attainment of the above objects.” 

-4th. — Every member of the Company undertakes to contribute the 
assets of the Company, in the event of the same being wound up 
during the time that he is a member, or within one year after- 
wards, for payment of the debts and liabilities of the Company 
contracted before the time at which he ceases to be a member, 
and the costs, charges, and expenses of winding up the same, 
and, for the adjustment of the rights of tiie contributories 
amongst themselves, such amount as may be required, not 
exceeding Rs. xoo. 

We the several persons whose names and addresses are subscribed are 
desirous of being formed into a Companyin pursuanceof this memorandum 
of association. 

Names, Addresses, and Descriptions of Subscribers, 

1, A. B. of 

2. C. D. „ 

3 - E. F. „ 

4. G. H, „ 

5 . /• J. „ 

6 . K. L. „ 

7. M.N. „ 

Doted the day of 

Witness to the above signatures. 

O. P. of 

Articles of Association to accompany preceding Memorandum 

of Association, 

s 

(i.) The Company, for the purpose of registration, is declared to 

onsist of five hundred members. 

'Of ^ directors hereinafter mentioned may, whenever the business 

he association requires it, register an increase of members. 
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Definition of Members. 

{3.) Every person shall be deemed to have agreed to become a member 
of the Company who insures any ship or share in a ship in pursuance of 
the regulations hereinafter contained. 


General Meetings. 

( 4 *) The first general meeting shall be held at sue h time, not being' 
more than three months after the incorporation of the Co mpany, and at such' 
place, as the directors may determine. 

(5.) Subsequent general meetings shall be held at such time and place 
as may be prescribed by the Company in genera! meeting ; and, if no other 
time or place is prescribed, a general meeting shall be held on the first 
Monday in February in every year, at such place as may be determined 
by the directors. 

(6.) The above-mentioned genera! meeting shall be called ordinary 
' ^Meetings j all other general meetings shall be called extraordinary. 

( 7 -) The directors may, whenever they think fit, and they shall upon a 
requisition made in writing by any five or more members, convene an 
extraordinary general meeting. 

(8.) Any requisition made by the members shall express the object 

m proposed to be called, and shall be left at the registered 

office of the Company. 

receipt of such requisition, the directors shall forthwith 
proceed to convene a general meeting. If they do not proceed to con- 
vene the same within twenty-one days from the date of the requisition, the 
requisi.ionists or any other five members may themselves convene a meet- 
ing. 


Proceedings at General Meetings. 


K notice at the least, specifying the place, the day, 

special business, the general nature 
business shall be given to the members in manner hereinafter men- 
tioned, or in such other manner if any, as may be prescribed by the Com- 

eceipt of such notice by any mem- 
ber shall not invalidate the proceedings at any general meeting. 

fit.) All business shall be deemed special that is transacted at an ex- 
traordinary meeting and all that is transacted at an ordinary meetnig, with- 
® 0* l^be consideration of the accounts, balance-sheets, and 

the ordinary report of the directors. 


(12.) No business shall be transacted at any meeting, except the 
ec ara ion of a dividend, unless a quorum of members is present at the 
commencement of such business. Such quorum shall be ascertained ai 
oliows, that IS to say : if the members of the Company, at the time of the 
meeting do not exceed ten in number, the quorum shall be five; if they 
exceed ten, there shall be added to the above quorum one for every fivt 
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additional members up to fifty, and one for every ten additional members 
after fifty ; with this limitation, that no quorum shall in any case exceed 
thirty. 

(13 ) If> within one hour from the time appointed for the meeting,v’ 
a quorum of members is not present, the meeting, if convened upon 
the requisition of the members, shall be dissolved; In any other casej 
it shall stand adjourned to the same day in the following week, at the 
same time and place ; and, if, at such adjourned meeting, a quorum of 
members is not present, it shall be adjourned sine die. 

(14 ) The chairman (if any) of the directors shall preside as chairman 
at every general meeting of the Company. 

(15.) If there is no such chairman, or if, at any meeting, he is not pre- 
sent at the time of holding the same, the members present shall choose 
some one of their number to be chairman of such meeting. 

(l6.) The chairman may, with the consent of the meeting, adjourn 
any meeting from time to time, and from place to place ; but no business 
shall be transacted at any adjourned meeting other than the business left 
unfinished at the meeting from which the adjournment took place 

(17.) At any general meeting, unless a poll is demanded by at least 
five members, a declaration by the chairman that a resoludon has beea 
carried, and an entry to that effect in the book of proceedings of the 
Company, shall be sufficient evidence of the fact without proof of the 
number or proportion of the votes recorded in favour of or against such 
resolution. 

(18.) If a poll is demanded in manner aforesaid, the same shall be 
taken in such manner as the chairman directs ; and the result of such poll 
shall be deemed to be the resolution of the Company in general meeting. 

Voies of Members. 

(19.) Every member shall have one vote, and no more. 

(20.) If any member is a lunatic or idiot, he may vote by his com- 
mittee or other legal curator; if any member is a minor, he may voce by 
his guardian, or any one of his guardians if more than one. 

(21.) No member shall be entitled to vote at any meeting unless all 
moneys due from him to the Company have been paid. 

, ,1^?^’) Votes may be given either personally or by proxies. A proxy 
shall be appointed in writing under the hand of the appointor, or if such 
3 ppointor is a corporation, under its common seal. 

(23.) No person shall be appointed a proxy who is not a member, and 
e instmment appointing him shall be deposited at the registered office 
0 the Company not less than forty-eight hours before the time of holding 
c meeting at which he proposes to vote. 

forin^^ ^ instrument appointing a proxy shall be in the following 



120 


LN0I.\N COMPANIES. 


[Act VI. 


Company Ihniied. 

I, of , being a member of the 

Company, Limited, hereby appoint , of , as my proxy, to 

vote for me, and on my behalf, at the [ordinary or extraordinary, as the 
case may ie] general meeting of the Company to be held on the 
day of . and ,at any adjournment thereof £or at any meeting of 

the Company that may be held in the year ]. 

As witness iny hand, this day of 

Signed by the said in the presence of 

Directors. 

(25.) The number of the directors and the names of the first directors 
shall be determined by the subscribers of the memorandum of association, 

(26.) Until directors are appointed, the subscribers of the memorandum 
of association shall be deemed to be directors. 

Potvers of Directors. 

tay.) The business of the Company shall be managed by the directors 
who may exercise all such powtrs of the Company as arc not hereby 
required to be exercised by the Company in general meeting, but no re- 
gulation made by the Company in general meeting shall invalidate any 
prior act of the directors which would have been valid if such regulation 
bad not been made. 

Election 0/ Directors. 

(28.) The directors shall be elected annually by the Company in 
general meeting. 


Business of Company. 

\Here insert rules as to mode in ■oihich business of insurance is to be 

conducted.'^ 

Accounts. 

(29.) The accounts of the Company shall be audited by a committee 
of five members, to be called the audit-committee. 

(30 ) The first audit-committee shall be nominated by the directors 
out of the body of members. 

{31 ) Subsequent audit-committees shall be norhinated by the members 
at the ordinary general meeting in each year. 

(32.) The audit-committee shall be supplied with a copy of the 
balance-sheet, and it shall be their duty to examine the same with the 
accounts and vouchers relating thereto. 

(33.) The audit-committee shall have a list delivered to them of all 
books kept by the Company, and they shall at all reasonable times have 
access to the books and accounts of the Company. 
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They may at the expense of the Company, employ accountants or other 
persons to assist them in investigating such accounts, and they may, in 
relation to such accounts, examine the directors or any other officer of the 
Company. 

(34.) The audit-committee shall make a report to the members upon 
the balance-sheet and accounts, and in every such report they shall state 
whether, in their opinion, the balance-sheet is a full and fair balance-sheet 
containing the particulars required by these regulations and properly drawn 
^up, so as to exhibit a true and correct view of the state of the Company’s 
affairs, and, in case they have called for explanations or information from 
the directors, whether such explanations or information have or has been 
given by the directors, and whether they or it have or has been satifac- 
tory ; and such report shall be read together with the report of the directors 
at the ordinary meeting. 


Noilces. 


(3S-) A notice may be served by the Company upon any member 
either personally, or by sending it through the post in a letter addressed to 
such member at his registered place of abode. 

- (36.) Any notice, if served by post, shall be deemed to have been 

served at the time when the letter containing the same would be delivered 
in the ordinary course of the post ; and, in proving such service, it shall 
be sufficient to prove that the letter containing the notice was properly 
addressed and put into the post office. 

Winding-up. 

_ (37-) The Company shall be wound up voluntarily whenever an extra- 
-ordinary resolution, as defined by the Indian Companies Act, 1882,^ is 
passed, requiring the Company to be wound up voluntarily. 


Names, Addresses, and Descriptions 0/ Subscribers. 


1. A. B. of 

2. C. D. „ 

3 - E. F. „ 

4. G H. „ 

s- 1 - y- „ 

6. K. L. „ 

7- M. N. „ 

dated the day of 

Witness to the above signatures : 


... Merchant. 


18 . 


O. P. of 


Act VL of 1882, t. e., this Act {supra). 
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FORM C. 

MEilORANDWI AND ARTICLES OP ASSOCIATION OP A COMPANY LIMITSD- 

BY GUiMIANTEB, AND HAVING A Cv\PrrAL DIVIDED INTO ShaSES. 

Memorandum of Association. 

1st, — The name of the Company is *' The Hotel Company Limited,” 

and. — The registered office of the Company will be situate in 

3rd. — ^The objects for which the Company is established are " the- 
facilitating travelling in by providing hotels and conveyances 

by sea and by land for the accommodation of travellers, and the doing all 
such other things as are incidental or conducive to the attainment of the 
above objects." 

4ih . — Every member of the Company undertakes to contribute to the 
assets of the Company, in the event of the same being wound up during 
the time that he is a member, or within one year afterwards, for payment 
of the debts and liabilities of the Company contracted before the time at 
which he ceases to be a member, and the costs, charges, and e-xpenses of 
winding up the same, and, for the adjustment of the rights of the contribu- 
tories amongst themselves, such amount as may be required, not exceeding 
Rs. 200. 

We, the several persons whose names and addresses are subscribed,, 
are desirous of being formed into a Company in pursuance of this me- 
morandum of association. 

Names, Addresses, and Descriptions 0/ Subscribers. 

1. A. B. of 

2. C. D. „ 

3 - A. F. ,. 

4. G H. 

s- /. 7. .. 

6 K. L. „ 

7 . M. N. „ 

Dated the day of tS , 

Witness to the above signatures ; 

O. P. of 

Articles of Association to accompany preceding Memniorandant of 

Association, 

1. The capital of the Company shall consist of five lakhs of rupees- 
divided into five thousand shares of one hundred. rupees each. 

2. The directors may, with the sanction of the Company in general 
itreeting, reduce the amount of shares. 
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Nanus, Addresses, and Descriptions of Subscribers. 

I, A. B. of 
3 . C. D. u 

3, E. F. „ 

4. G. H. 

s- /■ y- .. 

6 . iC. L. „ 

Dated the day of 18 , 

Witness to the above signatnres ; 

Q. R. of 

Arikhs of Association to accompany the preceding Memorandum of 

Association. 

Capital ay the Company. 

The capital of the Company is twenty thousand rupees divided into 
twenty shares of one thousand rupees each. 

Application of Table A. 

All the articles of Table A shall be deemed to be incorporated with 
these articles, and to apply to the Company. 

We, the several persons whose names and addresses are subscribed, 
agree to take the number of shares in the capital of the Company set op- 
posite our respective names. 


Names, Addresses, and descriptions 
of subscribers. 

Number of shares taken by 
subscribers. 

1. A. B. of 

2 . C. D. „ 

3. 5 . F. „ 

4. G. H. „ 

5 - /.y. .. 

6 . K. L. „ 

7. M.N. „ 

Total shares taken 




Dated the day of iS , 

Witness to the above signatures : 

<2.5. of ■ 
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FORM E. 

As REQUIRED BY THE SECOND PaRT OF THE FOREGOING AcT. 

Summary of capital and shares of the Company, made up t®- 

tha day of 

Nominal capital, Rs. .divided into shares 

of Rs. each . 

Number of shares taken up to the day of 

There has been called up on each sharcpRs. 

Total amount of calls received Rs. 

Total amount of calls unpaid, Rs. 

List of persons holding shares in the Company on the 

day of , and of persons who have held shares therein at anytime 

during the year immediately preceding the said day of , 

showing their names and addresses, and an account of the shares so held. 
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Namhs, Addkkssks, and Occopations. j 

Folio in register- 
ledger containing 
particulars. 

Surname. 

Christian 

Address. 

Occupation. 


namc« 
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APPENDIX L 

{Table B in Schedule to Act XJX. 0/18^'/.)'* 

Regulations eok i\rAN’AGEiiENT oe the Company. 

Shares. 

1. No person shall be deemed to have accepted any share in the Com- 
any unless he has testified his acceptance thereof by writing under his 

hand in such form as the Company, from time to time, directs. 

2. The Company may, from time to time, make such calls upon the 
shareholders, in respect of all moneys unpaid on their shares, as they think 
fit, provided, that twenty-one days’ notice at least is given of each call ; and 
each shareholder shall be liable to pay the amount of calls so made to the 
persons, and at the times and places, appointed by the Company. 

3. A call shall be deemed to have been made at the time when the re- 
solution authorizing such call was passed 

4. If, before or on the day appoitiled for payment, any shareholder 
does not pay the amount of any call to wnlch he is liable, then such 
shareholder shall be liable to pay interest for the same at the rate of 5 per 
cent, per annum from the day appointed for the payment thereof to th 
time of the actual payment. 

5. The Company may, if they think fit, receive from any of the share- 
hoIdCfS willing to advance the same, all or any part of the moneys due upon 
their respective .shares beyond the sums actually called for; and upon the 
mon ®ys so paid in advance, or so much thereof as from time to time e.vceeds 
the amount of the calls then made upon the shares in respect of which such 
advance has been made, the Company may p.ay interest at such rate as the 
shareholder paying such sum in advance and the Company agree upon. 

6. If several persons are registered as joint holders of any share, any 
one of such peisons may give effectual receipts for any dividend payable in 
respect of such share. 

7. The Company may decline to register any transfer of shares made 
by a shareholder who is indebted to them. 

8. Every shareholder shall, on payment of such sum not exceeding 
eight annas as the Company may prescribe, be entitled to a certificate, under 
the common seal of the Comoany. specifying the share or shares held by 
him, and the amount paid up thereon. 

9. If such certificate is worn out or lost, it may be renewed on pay- 
ment of such sum, not exceeding eight annas, as the Company may 
prescribe. 

10. The transfer books shall be closed during the fourteen days im- 
mediately preceding the ordinary general meeting in each year. 


* See s. 2 (e) of the Indian Companies Act (VI. of 1SS2), supra, p. to. 
The table is reproduced here as an Appendix to Act VI. of 1S82 for con- 
venience of reference. 
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SCH. TO ACT XIX., 1 857. 

Transmissiotij 0/ Shares. 

n. The executors, or administrators, or representatives, of a deceased 
shareholder shall be the only persons recognized by the company as having 
any title to his share. 

12. Any person becoming entitled to a share in conseejuence of the 
death, bankruptcy, or insolvency of any shareholder, or, in consequence of 
the marriage of any female shareholder, or in any way other than by trans- 
fer, may be registered as a shareholder upon such evidence being produced 
as may, from time to time, be required by the Company. 

13. Any person who has become entitled to a share in any way other 
than by transfer may, instead of being registered himself, elect to have some 
person to be named by him registered as a holder of such share. 

14. The person so becoming entitled shall testify such election by ex- 
ecuting to his nominee a transfer of such share. 

15. The instrument of transfer shall be presented to the Company ac- 
companied with such evidence as they may require to prove the title of the 
transferor, and thereupon the Company shall register the transferee as a 
shareholder 

Forfeiture of Shares. 

\ 6 . If any shareholder falls to pay any call due on the appointed day, 
the Company may, at any time threafter during such time as the cnll re- 
mains unpaid, serve a notice on him requiring him to pay such call, to- 
gether with any interest that may have accrued by reason of such non-pay- 
ment. 

17. The notice shall name a further date, and a place or places, being 
a place or places at which calls of the Company are usually made, payable 
on and at which such call is to be paid j it shall also state that, in the event 
of non-payment at the time and place appointed, the shares in respect of 
which such call was made will be liable to be forfeited. 

18. If the requisitions of any such notice as aforesaid are not complied 
, with, any share in respect of which such notice has been given may be 

forfeited by a resolution of the directors to that effect. 

19. Any shares so forfeited shall be deemed to be the property of the 
Company, and may be disposed of in such manner as the Company thinks 
fit. 

20. Any shareholder whose shares have been forfeited shall, notwith- 
standing, be liable to pay to the Company all calls owing upon such shares 
at the time of the forfeiture. 

’ Increase tn Capital. 

21. The Company may, with the sanction of the Company previously 
given m general meeting, increase its capital. 

23. Any capital raised by the creation of new shares shall be considered 
s part or the original capital, and shall be subject to the same provisions 
n a|l respects, whether with reference to the payment of calls, or the for- 

Act VI., 1882.— 9. 
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feiture of shares on non-payment of calls or otherwise, as if it had been part 
of the original capital. 


Gentral JMetiings, 

23. The first general meeting shall be held at such time, not being 
more than twelve months after the incorporation of the Company, and at 
such place as the directors may determine. 

24. Subsequent general meetings shall be held at such time .and olace 
as may be prescribed by the Company in general meeting ; and, if no other 
time or place i-> prescriaed, a general meeting shall be held on the “first 
Monday in February" * in every year, at such place as may be determined 
by the directors. 

25. The above-mentioned general meetings shall be called ordinary 
meetings ; nil otiu-r general meetings shall be called extraordinary. 

25. The directors may, whenever they think fir, and they shall upon 
a requisition made in writing by any number of shareholders holding in 
the aggregaie not less than one-fifth part of the shares of the Company, 
convene an e.xtraordinary general meeting. 

37. •\nv requisition so made by the shareholders shall express the ob- 
ject of the meeting proposed to be called, and shall be left at the registered 
office of the Company. 

2S. Upon the receipt of such requisition, the directors shall forthwith 
proceed to convene a general meeting ; if they do not proceed to eonven*^ 
the same within twenty one days from the date of the requisition, the 
requisitionists, or any other shareholders holding the required number of 
shares, may themselves convene a meeting. 

29. eleven days’ notice at the least, specifying the place, tlic time, the 
hour of meeting, and the purpose for which any general meeting is to be 
held, shall be given by advertisement, or in such other manner (if any) as 
may be prescribed by the Company. 

30. Any shareholder may, on giving not less than three days’ previous 
notice, submit any resolution to a meeting beyound the matters contained 
in the notice given of such meeting. 

31. The notice required of a shareholder shall be given by leaving a 
copy of the resolution at the registered office of the Company. 

32. No business shall be transacted at any meeting, e.xcept the declara- 
tion of a dividend, unless a quorum of shareholders is present at the com- 
mencement of such business ; and such quorum shall be ascertained as 
follows (that is to say) the shareholders belonging to the Company at 
the time of the meeting do not exceed ten in number, the quorum shall be 
five ; if they exceed ten, there shall be added to the above quorum one for 
every five additional shareholders up to fifty, and one for every ten addi- 
tional shareholders after fifty with this limitation that it shall not be neces- 
sary for any quorum in any case to exceed forty. 


3f 


* The portion quoted had originally been as follows ; “ 


day of 
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33, If, within one hour from the time appointed for the meeting, the 
requiie’d number of shareholders is not present, the meeting, if convened 
upon the requisition of the shareholders, shall be dissolved ; in any other 
case it shall stand adjourned to the following day at the same time and 
place; and if at such adjourned meeting, the required number of share- 
holders is not present, it shall be adjourned sine die. 

34 The chairman (if any) of the Board of Directors shall preside as 
chairman at every meeting of the Company. 

35. If there is no such chairman, or if at any meeting he is not present 
at the time of holding the same, the shareholders present shall choose 
some one of their number to be chairman of such meeting. 

36. The chairman may, with the consent of the meeting, adjourn any 
meeting from time to time and from place to place, but no business shall 
be transacted at any adjourned meeting other than the business left un- 
finished at the meeting from which the adjournment took place. 

37 At any general meeting unless a poll is demanded by at least five 
shareholders, a declaration by the chairman that a resolution has been 
carried, and an entry to that effect in the book of proceedings of the Com- 
pany, shall be sufficient evidence of the fact, without proof of the number 
or proportion of the votes recorded in favour of or against such resolution. 

38. If a poll is demanded in manner aforesaid, the same shall be taken 
in such manner as the chairman directs; and the result ot such poll shall 
be deemed to be the resolution of the Company in general meei.lng. 

Votes of Shareholders. 

39. Every shareholder shall have one vote for every share up to ten ; 
he shall have an additional vote for every five shares beyond the first ten 
shares up to one hundred, and an additional vote for every ten shares held 
by him beyond the first hundred shares. 

40. If any shareholder is a lunatic or idiot, he may vote by his com, 
mittee; and, if any shareholder is a minor, he may vote by his guardian- 
or any one of his guardians if more than one. 

41. If more persons than one are jointly entitled to a share or shares, 
the person whose name stands first in the register of shareholders as one 
of the holders of such share or shares, and no other, shall be entitled to 
vote in respect of rhe same. 

42 No shareholder shall be entitled to vote at any meeting unless all 
calls due from him have been paid, nor until he shall have been possessed 
of his shares three calendar months, unless such shares shall have been ac- 
quired or shall have come by bequest, or by marriage, or by succession to 
an intestate’s estate, or by any deed of settlement after the death of any 
person who shall have been entitled for life to the dividends of such shares, 

43- Votes may be given either personally or by proxies ; a proxy shall 
be appointed in writing under the hand of the appointor, or, if such ap- 
pointor is a corporation, under their common seal. 

, ‘J4. No person shall be appointed a proxy who is not a shareholder, 

bd the instrument appointing him shall be deposited at the registered 
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office of the Company not less than forty-eight hours before the time of 
bolding the meeting at which he proposes to vote; but no instrument ap- 
pointing a proxy shall be valid after the expiration of one month from the 
date of Its execution. 


IHriCtors. 

U directors, and the names of the first directors, 

shall be determined by the subscribers of the memorandum of Association. 

46. Until tJirmors are appointed, the subscribers of the Memorandum 
of Association shall, for all the purposes of this Act, be deemed to bir 
directors. 


Powers oj Directors. 

47- The business of the Company shall be managed by the directors, 
who may exercise a I such powers of the Company as are not by this Act,* 
or by the articles of Association (if any), declared to be exercisable by the 
Company in general meeting, .subject nev.rtheless to any regulations of 
f Association to the provisions of this Act,* and to such- 

regulations, not being inconsistent with the aforesaid regulations or provi- 

^ the Company in general meeting; b^ut no- 
nrfor Company in general meeting shall invalidate any 

had not been madr " ^^id if such regulation 

DUqualificaiion 0/ Directors. 

48. The office of director shall be vacated— 

if he holds auy other office or place of profit under the Company; 

if he becornes bsnkrupt or insolvent j 

the Company'J"''^'"^'* the profits of, any contract with 

if he participates in the profits of any work done for the Company. 

that no^dwLt^r^rhair^ScSe’hi^office? following exceptions; 

holder in anv inrnrnnMfo.; office by reason of his being a share- 

or done any work for th.* which has entered into contracts with 

he Shan no? vo?e in e pecf 
vote, his vote shaU norbe 

ceeding five hundred rupees. ^ ^ 


Rotation of Directors. 


panv L incorporation of the Com- 

ordfnarv shall retire from office ; and, at the first 

ordinary meeting m every subsequent year, one-third of the directors for 


* Should now be read as referring to Act VI. of 1882, supra. 
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the time being, or, if their number is not a multiple of three, then the number 
nearest to one-third, shall retire from office. 

50. The one-third or other nearest number to retire during the first 
and second years ensuing the incorporation of the Company shall, unless 
the directors agree among themselves, be determined by ballot ; in every 
subsequent year the one-third or other nearest number who have been 
longest in office shall retire. 

51. A retiring director shall be re-eligible. 

$2. The Company, at the general meeting at which any directors retire 
in manner aforesaid, shall fill up the vacated offices by electing a like 
number of persons. ' 

53. If, at any meeting at which an election of directors ought to take 
place, no such election is made, the meeting shall stand adjourned till the 
next day, at the same time and place ; and, if, at such adjourned meeting, 
no election takes place, the former directors shall continue to act until new 
-directors are appointed at the first ordinary meeting of the following year. 

54. The Company may from time to time, in general meeting, increase 
or reduce the number of directors, and may also determine in what [rota- 
tions such increased or reduced number is to go out of office. 

55 ' Any casual vacancy occurring in the Board of Directors may be 
fiU^ed up by the directors ; but any person so chosen shall retain his 
office so long only as the vacating director would have retained the same 
u no vacancy had occurred. 


Procitdings 0/ Directors. 

56. The directors may meet together for the despatch of business, 
adjourn and otherwise regulate their meetings as they think fit, and deter- 
mine the quorum necessary for the transaction of business ; questions 
arising at any meeting shall be decided by a majority of votes j in case of 
an equality of votes, the chairman, in addition to his original vote, shall 
have a casting vote ; a director may at any time summon a meeting of the 
directors. 


. 57- The directors may elect a chairman of' their meetings, and deter- 
mine the period for which he is to hold office ; but, if no such chairman 
IS elected, or if, at any meeting, the chairman is not present at the time 
appointed for holding the same, the directors present shall choose some 
one of their number to be chairman of such meeting. 

$8. The directors may delegate any of their powers to committees 
consisting of such member or members of their body as they think fit : 
any committees so formed shall, in the exercise of the powers so delegated, 
conform to any regulations that may be imposed on them by the directors. 

• , . committee may elect a chairman of their meetings if no such 

airman IS elected, or, if he is not present at the time appointed for 

same, the members present shall choose one of their number 
to be chairman of such meeting. 


r,,,.. ^ committee may meet and adjourn as they think orooer. 

^ 3 ions at any meeting shall be determined by a majority of votes of ^he 
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uiembers present ; and, in case of an equal division of votes, the chairman 
shall have a casting vote. 

6i. All acts done by any meeting of the directors, or of a committee 
of directors, or by any person acting .is a dip-ctor, shall, notwithstanding 
that it be afterwards discovered that there was some defect in the ap- 
pointment of any such directors or persons acting as aforesaid, or that they 
or any of them were disqualified, be as valid .as if every such person had 
been duly appointed and was qualified to be a director. 

63. The directors shall cause minutes to be made in books provided* 
for the purpose — 

(1) of all appointments of officers made by the directors ; 

(2) of the names of the directors present at each meeting of directors 
and committees of directors ; 

(3) of all orders made by the directors and commitees of directors 

and 

(4) of all resolutions and proceedings of meetings of the Company, 
and of the directors and committees of directors. 

And any such minute as aforesaid, if signed by any person purporting 
to be the chairman of any meeting of directors, or comirjittee of directors, 
shall be receivable in evidence without any further proof. 

63. The Company, in general meeting, may, by a special resolution, 
remove anv director before the e.xpiration of his period of office, and ap- 
point another qualified person in his stead ; the person so appointed shajl 
hold office during such time only as the director in whose place he !»• 
appointed would have held the same if be had not been removed. 

Dividends. 

64. The directors m.ay, with the sanction of the Company in general 
meeting, declare a dividend to be paid to the shareholders in proportion 
to their shares. 

65. The directors may, before recommending any dividend, set aside 

out of the profits of the Company such sum as they think proper as a 
reserved fund to meet contingencies, or for equalizing dividends, or for 
repairing or maintaining the works connected with the business of the 
Company, or any part thereof ; and the directors may invest the sum so 
set apart as a reserved fund upon such securities as they, with the sanction 
of the Company, may select. -tii 

66 . The directors may deduct from the dividends payable to any 
shareholder all such sums of money as may be due from him to the Com- 
pany on account of calls or otherwise. 

67. Notice of any dividend that may have been declared shall be given 
to each shareholder, nr sent hy post or otherwise to his registered place 
of abode; and all dividends unclaimed for three years, after having been 
declared, may be forfeited by the directors for the benefit of the Company. 

68. No dividend shall bear interest as against the Company. 
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Accounts. 

69. Once at the leastjin eveiy year, the directors shall lay before the 
Company in general meeting a statement of the income and expenditure 
for the past” year, made up to a date not more than three months before 
such meeting. 

70. The statement so made shall show, arranged under the most 
convenient heads, the amount of gross income, distinguishing the several 
sources from which it has been derived, and the amount of gross ex- 
penditure, distinguishing the expense of the establishment, salaries, and 
other like matters, every item of expenditure fairly chargeable against the 
year’s income shall be brought into account, so that a just balance of profit 
and loss may be laid before the meeting; and in cases where any item 
of expenditure, which may, in fairness, be'distributed over several years, 
has been incurred in any one year, the whole amount of such item shall be 
stated, with the addition of the reasons why only a portion of such ex- 
penditure is charged against the income of the year, 

71. A balance-sheet shall be made out in every year, and laid before 
the general meeting of the Company, and such balance-sheet shall contain 
a summary of the property and liabilities of the Company arranged under 
the heads appearing in the form annexed to this table, or as near thereto 
as circumstances admit. 

72. A printed copy of such balance-sheet shall, seven days previously 
to such meeting, be del ivered at, or sent by post to, the registered address 
of every shareholder. 

Audit. 

73. The accounts of the Company shall be examined, and the cor- 
rectness of the balance-sheet ascertained, by one or more auditor or audi- 
tors to be elected by the Company in general meeting . 

74. If not more than one auditor is appointed, all the provisions herein 
contained relating to auditors shall apply to him, 

75; The auditors need not be shareholders in the Company : no person 
IS eligible as an auditor who is interested otherwise than as a shareholder 
in any transaction of the Company, and no director or other officer of the 
Company is eligible during his continuance in office. 

76- The election^ of auditors shall be made by the Company at their 
ordinary meeting, or, if there are more than one, at their first ordinary 
meeting in each year. 

77- _ The remuneration of the auditors shall be fixed by the Company 
at the time of thtir election. 

78. Any auditor shall be re-eligible on his quitting office. 

1. casual vacancy occurs in the effice of auditor, the directors 

s all forthwith call an extraordinary general meeting for the purpose of 
supplying the same. ^ 
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80. If no election of auditors is made in manner aforesaid, the Local 
Government may, on the application of one-fifth in number of the share- 
holders of the Company, appoint an auditor for the current year, and fix 
the remuneration to be paid to him by the Company for his services. 

81. Every auditor shall be supplied with a copy of the balance-sheet, 
and it shall be his duty to examine the same with the accounts and vouchers 
relating thereto. 

82. Every auditor shall have a list delivered to him of all books kept 
by the Company, and he shall, at all reasonable times, have access to the 
books and accounts of the Company ; he may, at the expense of the Com- 
pany, employ accountants or other persons to assist him in investigating 
such accounts, and he may, in relation to such accounts, examine the di- 
rectors or any other officer of the Company. 

83. The auditors shall make a report to the shareholders upon the 
balance-sheet and accounts ; and, in every such report, they shall stats 
whether, in their opinion, the balance-sheet is a full and fair balance-sheet, 
containing the particulars required by these regulations, and properly 
drawn up so as to exhibit a true and correct view of the state of the Com- 
pany’s affairs; and, in case they have called for explanations or informa- 
tion from the directors, whether such explanations or information have 
been given by the directors, and whether they have been satisfactory: and 
Such report shall be read, together with the report of the directors, at the 
ordinary meeting. 


Notices. 

84. Notices requiring to be served by the Company upon the share- 
holders may be served either personally, or by leaving the same or sending 
them through the post in a letter addressed to the shareholders at their 
registered places of abode. 

85. All notices directed to be given to the shareholders shall, with 
respect to any share to which persons are jointly entitled, be given to which-, 
ever of the said persons is named first in the register of shareholders ; 
and notice so given shall be sufficient notice to all the proprietors of such 
•hare. 
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Form of Balance-sheet 


. Balance-shed* of the 



‘ 

Capital and Liabilities. 


L—Capital 


SHOWING — 

Rs. A. P. 

Rs. A. P. 


1 

The total amount received from the 
shareholders showing also — 

(а) The number of shares. 

(б) The amount paid per share. 

(e) If any arrears of calls, the 

nature of the arrear, and 
the names of the default- 





ers. 

(Any arrears due from any Director 
or officer of the Company to be 
separately stated.) 

(d) The particulars of any for- 
feited shares. 





showing — 


' \ > 

11.— Debts 
And Liabili- 
ties OF THE 
Company. 

2 

3 

The amount of loans on mortgage 
or debenture bonds 

The amount of debts owing by 
the Company, distinguishing — 

(a) Debts for which acceptances 

have been given 

(b) Debts to tradesmen for sup- 

plies of stock-in-trade or 
other articles 

(c) Debts for law-expenses 

(<f) Debts for interest on deben- 
tures or other loans 
(e) Unclaimed dividends 
(/) Debts not enumerated above. 



VI. — Reserve 
Fund 


SHOWING — 

The amount set aside from profits 
to meet contingencies ... 



Vll. — Profit 
and Loss 


SHOWING — 

The disposable balance for pay- 
ment of dividend, &c. 



Contingent 

Liabilities— 


Claims against the Company not 
acknowledged as debts 

Moneys for which the Company is 
contingently liable 







* See clauses 71 and 72 of 
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80. If no election of auditors is made in manner aforesaid, the Local 
Government may, on the application of one-fifth in number of the share- 
holders of the Company, appoint an auditor for the current year, and fix 
the remuneration to be paid to him by the Company for his services. 

81. Every auditor shall be supplied with a copy of the balance-sheet,' 

and it shall be his duty to examine the same with the accounts and vouchers 
relating thereto. '■ 

82. Every auditor shall have a list delivered to him of all books kept 
by the Company, and he shall, at all reasonable times, have access to the 
books and accounts of the Company ; he may, at the expense of the Com- 
pany, employ accountants or other persons to assist him in investigating 
such accounts, and he may, in relation to such accounts, examine the di- 
rectors or any other officer of the Company. 

83. The auditors shall make a report to the shareholders upon the 
balance-sheet and accounts ; and, in every such report, they .shall stats 
whether, in their opinion, the balance-sheet is a full and fair balance-sheet, 
containing the particulars required by these regulations, and properly 
drawn up so as to exhibit a true and correct view of the state of the Com- 
pany’s affairs ; and, in case they have called for explanations or informa- 
tion from the directors, whsther such explanations or information have 
been given by the directors, and whether they have been satisfactory ; and 
Such report shall be read, together with the report of the directors, at the 
ordinary meeting. 


J^oiices. 

84. Notices requiring to be served by the Company upon the share- 
holders may be served either personally, or by leaving the same or sending 
them through the post in a letter addressed to the shareholders at their 
registered places of abode. 

85. All notices directed to be given to the shareholders shall, with 
respect to any share to which persons are jointly entitled, ba given to which-, 
ever of_ the said persons is named first in the register of shareholders ; 
and notice so given shall be sufficient notice to all the proprietors of such 
•hate. 
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Form of Balanck-sheet 

Balance-sheii* of the 


I.— Capital 


II.— -Debts 
and Liabili- 
ties OF THE 
CoUPANY. 


Vl.— R hserveI 
Fund 


Profit 
and Loss 


Contingent 


Capital and Liabilities. 


SHOWING — 

The total amount received from the 
shareholders showing also — 

(a) The number of shares. 

(i) The amount paid per share, 
(e) If any arrears of calls, the 
nature of the arrear, and 
the names of the default- 
ers. 

(Any arrears due from any Director 
or officer of the Company to be 
separately stated.) 

{d) The particulars of any for- 
feited shares. 

SHOWING — 

The amount of loans on mortgage 
or debenture bonds 

The amount of debts owing by 
the Company, distinguishing- 
fa) Debts for which acceptances 
have been given 
Debts to tradesmen for sup 
plies of stock-in-trade or 
other articles 
Debts for law-expenses 
Debts for interest on deben 
tures or other loans 
Unclaimed dividends 
Debts not enumerated above, 


(A) 


{c) 

{d) 


{e) 

(/) 


SHOWING — 


profits 


The amount set aside from 
to meet contingencies 

SHOWING — 

The disposable balance for pay- 
ment of dividend, &c. 

Claims against the Company not 
acknowledged as debts 

Moneys for which the Company is 
contingently liable 


Rs, A. P. 


Rs. A. p. 




* See clauses 71 and 72 of 
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80. If no election of auditors is made in manner aforesaid, the Local 
Government may, on the application of one-fifth in number of the share- 
holders of the Company, appoint an auditor for the current year, and fix 
the remuneration to be paid to him by the Company for his services. 

81. Every auditor shall be supplied with a copy of the balance-sheet, 
and it shall ba his duty to examine the same with the accounts and vouchers 
relating thereto. 

82. Every auditor shall have a list delivered to him of all books kept 
by the Company, and he shall, at all reasonable times, have access to the 
books and accounts of the Company ; he may, at the expense of the Com- 
pany, employ accountants or other persons to assist him in investigating 
such accounts, and he may, in relation to such accounts, examine the di- 
rectors or any other officer of the Company. 

83. The auditors shall make a report to the shareholders upon the 
balance-sheet and accounts ; and, in every such report, they shall state 
whether, in their opinion, the balance-sheet is a full and fair balance-sheet, 
containing the particulars required by these regulations, and properly 
drawn up so as to exhibit a true and correct view of the state of the Com- 
pany's affairs ; and, in case they have called for explanations or informa- 
tion from the directors, whether such explanations or information have 
been given by the directors, and whether they have been satisfactory ; and 
such report shall be read, together with the report of the directors, at the 
ordinary meeting. 


Notices, 

84. Notices requiring to be served by the Company upon the share- 
holders may be served either personally, or by leaving the same or sending 
them through the post in a letter addressed to the shareholders at their 
registered places of abode. 

85. All notices directed to be given to the shareholders shall, with 
respect to any share to which persons are jointly entitled, be given to which- 
ever of the said persons is named first in the register of shareholders ; 
and notice so given shall be sufficient notice to all the proprietors of such 
'hare. 
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pany, or of any class of those members, as well as to the rights 
and interests of the creditors, and may, if it shall think fit, adjourn 
the proceedings in order that an arrangement may be made to, the 
satisfaction of the Court for the purchase of the interests of dis- 
sentient members ; and the Court may give such directions and> 
make such orders as it may think expedient for the purpose of 
facilitating any such arrangement, or carrying the same into 
effect : 

Provided, always, that it shall not be lawful to expend any 
part of the capital of the Company in any such purchase, 

8. The High Court may confirm, either wholly or in part, 
Ground on which Court may any such alteration as aforesaid with 
confirm a proposed alteration, respect to the objects of the Company 
if it appears that the alteration is required in order to enable the 
Company — 

(a) to change the place of the registered office of the Com- 
pany from one part of British India to another ; or 

(^) to carry on its business more economically or more 
efficiently ; or 

(c) to attain its main purpose by new or improved means; 
or 

{d) to enlarge or change the local area of its operations; or 

(e) to carry on some business or businesses which, under 
existing circumstances, may conveniently or ad- 
vantageously be combined with the business of the 
Company ; or 

(/) to restrict or abandon any of the objects specified in 
the memorandum of association or' deed of settle- 
ment. 

9. (/) Where a Company has altered the provisions of its 

memorandum of association or deed of 
settlement with respect to the place of 
its registered office, or to the objects of 
the Company, or has altered the form 
of its constitution by substituting a me- 
morandum and articles of association for a deed of settlement, and 
such alteration has been confirmed by the Court, a certified copy 
of the order confirming such alteration, together with a printed 

copy of the memorandum, of association or deed of settlement so 


Registration of order to- 
gether with memorandum as 
altered or substituted memo- 
randum and articles, and 
consequences thereof. 
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altered, or together with a printed copy of the substituted me- 
morandum and articles of association (as the case may be), shall 
be delivered by the Company to the Registrar of Joint Stock Com- 
panies within three months from the date of the order, and the 
Registrar shall register the same, and shall certify under his hand 
the registration thereof, and his certificate shall be conclusive evi- 
dence that all the requisitions of this Act with respect to such 
alteration and the confirmation thereof have been complied with. 

(2) When any such alteration as aforesaid involves a transfer 
of the registered oflice to a part of British India other than that in 
which the office is at which the Company is registered, a certified 
copy of the order confirming such change shall be delivered by the 
Company to the Registrar of Joint Stock Companies- ki each of 
such parts, and each of such Registrars shall register the same, and 
shall certify under his hand the registration thereof, and the Re- 
gistrar for the part from which such office is transferred shall send 
to the Registrar for the other part all documents relating to the 
Company registered in his office. 

( 3 ) From the date of such registration (but subject to the 
provisions of this Act) the memorandum or deed of settlement so 
altered shall be the memorandum of association or deed of settle- 
ment of the Company, or, as the case may be, such substituted 
memorandum and articles of association shall apply to the Com- 
pany in the same manner as if the Company were a Company re- 
gistered under Part I. of the Indian Companies Act, 188 z,* with 
such memorandum and articles of association, and the Company's 
deed of settlement shall cease to apply to the Company. 

For every registration under this section, there shall be 
payable to the Registrar of Joint Stock Companies a fee of five 
rupees. 

10 . No such alteration as aforesaid shall have any operation 
Effect of failure to register until registration thereof has been duly 
within three months. effected under the last-foregoing section, 

and, if such registration shall not have been effected within three 
months next after the date of the order of the Court confirming 
the alteration, such alteration and order and all proceedings con- 
nected therewith shall, at the expiration of such period of three 
months, become and be absolutely null and void : 


* Act VI. of i88a, supra. 
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Provided that the Court may, on suflficient cause shown, revive 
the order on application made within a further period of one 
month. 

11 . In section 65 of the Indian Companies Act, 1882,* for 
Amendment of section 65 ‘he words “ in such language or lan- 
of Act VI. of 1882. guages, " the second time they occur, 

the words “in the English language ” shall be substituted. 


* Act VI. of 1882, supra. 
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ACT NO. IV. OF 1900. 


[The Indian Companies (Brauoh Registers) Act,. 1900 ].* 


Passed By the Governor-Genkrad of India in Council. 
{Keceived His Exctlhmys Assert I on {he i6th February igoo.) 


An Act to authorize certain Companies registered under the Indian 
Companies Act, 188 2, \ to keep Branch registers of their Mem- 
bers in the United Kingdom. 


Whereas it is expedient 10 authorize certain Companies re- 
gistered under the Indian Companies Act, iSSz.f to keep branch 
rigisters of their members in Uie United Kingdom ; It is hereby 
enacted as follotvs : — 

Short title, extent, and 1 - (/) This .\ct may be Called the 

commencement. Indian Companies (Branch Registers) 

Act, 1900; 

{2) It extends to the whole of British India ; and 
(3) It shall come into force at once. 


Definitions. 


2 . In this Act, unless there is any- 
thing repugnant in the subject or con- 
text, — 


(fl) the expression “ Company " means a Company registered 
under the Indian Companies Act, 1882, f having 
its capital divided into shares ; and 


( 3 ) the expression “ shares" includes stock. 


* For Statement of Objects and Reasons see Gazette of India, iSppi 
Pt. V. p. 74 ; for Report of the Select Committee, see ibid, 1900, P' 37 ' 
for Proceedings in Council see ibid, 1900, Pt, VI., p. 185 ; ibid, 19 °°' 
pp. 10 and 40. 

t Act VI. of 1882 supra. 
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of 1883 .] 


8 . (/) Any Company may, if authorized so to do by its re- 
Power .0 keep branch re- “ originally framed, or as 


United King- altered by special resolution, cause to 
be kept in the United Kingdom a branch 
register or registers of members. 


gisters in the 
duin. 


(2) The Company shall give to the Registrar of Joint-Stock 
Companies notice of the situation of the office where any such 
branch register (hereinafter called a “ British register ") is kept, 
-and any change therein, and of the discontinuance of any such 
office in the event of the same being discontinued, and the Registrar 
shall record such notice. 


(j) A British register shall, as regards the particulars entered 
therein, be deemed to be a part of the Company’s register of mem- 
bers kept under the Indian Companies Act, iS8z,* and shall be 
prima-facie evidence of all particulars entered therein. Every such 
branch register shall be kept in the manner provided by section 47 
of the said Act.'* 

{4) The Company sliall transmit to its registered office in India 
a copy of every entry in its British register or registers as soon as 
may be after such entry is made, and shall cause to be kept at such 
office, duly entered up from time to time, a duplicate or duplicates 
of its British register or registers. The provisions of section 55 and 
section 60 of the Indian Companies Act, 1882,* shall apply to every 
such duplicate, and every such duplicate shall, for the purposes of 
the said Act,* be deemed to be part of the register of members of 
the Company. 

(5) Subject to the provisions of this Act with respect to the 
duplicate register, the shares registered in a British register shall be 
distinguished from the shares registered in the Indian register, and 
no transaction with respect to any shares registered in a British 
register shall, during the continuance of the registration of such 
shares in such British register, be registered in any other register. 

(6) The Company may discontinue any British register, and 
thereupon all entries in that register shall be transferred to some 
other British register kept by the Company in the United Kingdom, 
or to the register of members kept at the registered office of the 
Company in India. ■ 


* Act VI, of 1882, supra 
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APP, in.— ACT IV , 1900, 


[Act VI. of 1882.3 


4 . The Governor-General In Council may, by notification in 
Power to make rules and the Guztlls cf hidid^ make rules and 

prescribe forms. prescribe forms for the purpose of carry- 

ing into effect the provisions of this Act. 

5 . This Act slnll, so far as is consistent with the tenor there- 
Construction with Act VI., he construed as one with the Indian 

iSSa. Companies Act, 1882.* 

• Act VI. of 18S;, iupra. 
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THE INDIAN' CONTRACT ACT 
(No. IX.), 1872.* 

[M up la jjxi Ikaniltr igia-l 

(Rzcjuviiu TUii G.-G.'s AssKxr on ths 25TH Aphir tS;^.) 

Whkkeas it h cxpuvlicni to ilctlnc AnJ Amend certain p.irta of 
the 1 ’.w relatiiig to cantracis ; U ts hereby 
enacted as folIonTi : — 

Preumsnakv. 

1 . This Act may be called “The 
Indian Contract Act, 1872.’' 

It extends to the niioie c£ British 
India,! ami it siiall come into totceon 
the hrst day of September \Sy 2 . 


• For the StatcMient of Objoc!< and Rc.ieon for the Bill, which was 
■based 00 a Ucoort oi Her Maie:.ty’s CoinmisTioiuta appointed to prepaic 
a body of substantive law for India, dated July (>, l8Cd, >cc IiuGJt 

iS{» 7 , Is.xtraordiruiry, p. a 4 - For the Report of the Select Committee, fs^r’ 
ibid, iUyt, p. 313. ami ibid, iSyj, p. 527. 

The chapters and sections of the Transfer of Property Act (IV. of iSba) 
which relate to contracts ,ire, in places in which that Act is in force, to be 
taken as part of Act IX. of 1872. — See .Act IV, of itSa, s. 

t Act IX. of 1873 has been declared in iotce in — 

(1) the Santhal Parsjanas [see the Santhai Parsjanas Settlement Regu- 

lation (III, of 1S72) as amended by the Santhal Parganas 
Laws Regulation (III. of 1893), s. 3 ) ; 

(2) the Arakan Hill District tlie Arakan Hill District Laws 

Regulation {iX. of tSy.t). s. 3! ; 

(3) Upper Durmah (e.tcept the Shan States), by^VctXIII. of rSoS, s. 4; 

(4) British Baluchistan (see the Briu.sh Baluchistan Laws Regula- 

tion ( 1 , of jSgo), s. 3], 

Act IX. of 1872 has been declared, by notification under s.3 (o) of the 
Scheduled Districts Act (XIV. of 1874), to be in force in — 

(l) the North-Western Provinces Tarai (see Gasette 0/ India, tSyO, 
Pt. L, p. SOS) ; , 

(3) the Districts of Hazaribagh, Lohardaga, and Manbhuni, ano 
Pargana Dhalbhutn, and the Kolhan in the District of Sing* 
bhmn (sec c/'/fidia, 1881, Pt. I., p. 504). The Dis- 

trict of Lohardaga included at this time the present District 
of Palamau, which was separated in 1894. 

Act IX. of 1872 has been extended, by notification under s. S oI 
Scheduled Districts Act (XIV. of 1874), to the whole of Upper Burni3» 
except the Shan States (sea Gaaeiit of India, 1893, Pt, 11 ., p- 272)- 


Picair.blir, 

Short title, 
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IT 


The enactments mentioned in the schedule hereto are repealed 
_ , , to the extent specified in the third colum 

Enactments repealed. thereof; but nothing herein contained 

shall affect the provisions of any Statute, Act, or Regulation not 
hereby expressly repealed, nor any usage or custom of trade, nor 
any incident of any contract, not inconsistent with the provisions of 
this Act. 


Interpretation-clause— 


2. In this Act the following words and expressions are used 

in the following senses unless a con- 
trary intention appears from the con- 
text : — 

(fl). — When one person signifies to another his willingness to- 
„p , „ do or to abstain from doing anything 

’ with a view to obtaining the assent of 

that other to such act or abstinence, he is said to make a proposal : 

( 5 .) — When the person to whom the proposal is made signifies 
„ Promisee •” assent thereto, the proposal is said 

’ to be accepted. A proposal, when ac- 

cepted,* becomes a promise : 


(t:.)— The person making the proposal is called the ‘promisor,' 
“Promisor” and “pro- and the person accepting the proposal i& 

called the ‘ promisee 

(«/.) — When, at the desire of the promisor, the promisee or any 
“ConslftpnUnn .» person has done or abstained from 

doing, or does or abstains from doing, 
or promises to do or to abstain from doing, something, such act 
or abstinence or promise is called a consideration for the promise r 

((?.) — Every promise and every set 
“ Agreement of promises, forming the consideration for 

each other, is an agreement : 

(/.) — Promises which form the con- 
“ Reciprocal promises sideraiion or part of the consideration for 

each other are called reciprocal promises r 

“Void agreement:” (^.)— An agreement not enforceable 

by law is said to be void. 


“Contract 


(-^.) — An agreement enforceable by 
law is a contract : 


* But see s. 4, III. (i), infra. 
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(/'.) — An agreement which is enforceable by law at the option 

“ Voidable contract f 0^ the parties thereto, but 

not at the option of the other or others, 
is a voidable contract : 

ij.) — A contract which ceases to be enforceable by law 

“Void contract.” becomes void when it ceases to be 

enforceable. 


CHAPTER I. 

Of the Communication, Acceptance, and Revocation of 

Proposals. 

3. The communication of proposals, the acceptance of pro- 
Comm unication, accept- posals, and the revocation of proposals 
revocation of pro- and acceptances, respectively, are deem- 
“ ' . ed to be made by any act or omission 

of the party proposing, accepting, or revoking, by which he intends 
to communicate such proposal, acceptance, or revocation, or which 
has the effect of communicating it. 

^ communication of a proposal is complete when it 

wommunication when com- comes to the knowledge of the person 

to whom it is made. 

The communication of an acceptance is complete, 

oinn proposer, when it is put in a course of transmis- 

sion to him, so as to be out of the power of the acceptor ; 

as against the acceptor, when it comes to the knowledge of the 
proposer. ° 

The communication of a revocation is complete, 

£ against the person who makes it, when it is put into a course 
of ransmission to the person to whom it is made, so as to be out 
Of the power of the person who makes it ; 

as against the person to whom it is made, when it comes to 
his knowledge. 

Illusiraifofis* 

(a.) A proposes, by letter, to sell a house to B at a certain price ; 
ilettei^^^ communication of the proposal is complete when B receives the ^ 
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(d.) B accepts A’s proposal by a letter sent by post ; 

The comirunication of acceptance is complete, 
as against A, when the letter is posted ; 
as against B, when the letter is received by A. 

(c) A revokes his proposal by telegram : 

The revocation is complete as against A, when the telegram is des- 
patched, It is complete as against B when B receives it. 

B revokes his acceptance by telegram ; B’s revocation is complete, as- 
against B, when the telegram is despatched, and, as against A, when it 
reaches him. 

5 - A proposal may be revoked at any time before the commu- 
Revocation of proposals nication of its acceptance is complete as 
and acceptances. against the proposer, but not afterwards. 

An acceptance may be revoked at any time before the com- 
munication of the acceptance is complete as against the acceptor, 
but not afterwards. 

Illustrations, 

A proposes, by a letter sent by post, to sell his house to B. B accepts 
the proposal by a letter sent by post : 

A may revoke his proposal at any time before or at the moment when 
B posts his letter of acceptance, but not afterwards. 

B may revoke his acceptance at any time before or at the moment 
when the letter communicating it reaches A, but not afterwards*. 

Revocation how made. 6. A proposal is revolted — 

(1) by the communication of notice of revocation by the pro- 
poser to the other party ; 

(2) by the lapse of the time prescribed in such proposal for its 
acceptance, or, if no time is so prescribed, by the lapse of a reason- 
able time without communication of the acceptance. 

(3) by the failure of the acceptor to fulfil a condition prece- 
dent to acceptance; or 

(4) by the death or insanity of the proposer if the fact of his 
death or insanity comes to the knowledge of the acceptor before 
acceptance. 

Acceptance must be abso- * 7 . In order to convert a proposal 
'“‘®* into a promise, the acceptance must— 

(1) be absolute and unqualified ; 

(2) be expressed in some usual and reasonable manner un® 
less the proposal prescribes the manner in which it is to be accept- 
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ed. If the proposal prescribes a manner in which it is to be 
accepted, and the acceptance is not made in such manner, the 
proposer may, within a reasonable time after the acceptance is 
communicated to him, insist that his proposal shall be accepted in 
the prescribed manner, and not otherwise ; but, if he fails to do so, 
ihe accepts the acceptance. 

8. Performance of the conditions of a proposal, or the accept- 
Acceptance by performing ance of any consideration for a reciprocal 

^conditions or receiving con- promise which may be offered with a pro- 
sideration. posal, is an acceptance of the proposal. 

9. In so far the proposal or acceptance of any promise is 
Promises, express atjd im- made in words, the promise is said to be 

plied. ' express. In so far as such proposal or 

acceptance is made otherwise than in words, the promise is said 
to be implied. 


CHAPTER II. 

Of Contracts, Voidable Contracts, and Void 
Agreements. 

10. All agreements are contracts* * * § if they are made by the free 
What agreements are con- consent of parties competent to contract 
tracts. ■ for a lawful consideration,! and with a 

. lawful object, and are not hereby expressly declared to be void. 

Nothing herein contained shall aSect any law in force in 
British India, and not hereby expressly repealed, by which any 
contract is required to be made in writing,^ or in the presence of 
-witnesses, or any law relating to the registration of documents.§ 


* See s. 2, cl, (k), supra. 
t See s. 25, Expl, 2, and s, 102 infra. 

I See, for example, the following s — 

(/) s. 25, infra ; 

(2) the Indian Copyright Act (XX. of 1847), s. $ ; 

(3) the Conveyance of Land Act (XXXI. of 1854), ss. 14, 18; 

(4} the Merchant Shipping Act (Stat. 57 & 58 Viet,, c. 60) s. 24; 

(5) the Presidency Banks Act (XI. of 1876), s. g ; 

(6) the Transfer of Property Act (IV, of 1882), ss. 54, Sg, 107, i 23 5 

(7) the Indian Companies Act (VI. of 1882), ss, 6, 3g,46, 67 ; 

(8) the Apprentices Act (XIX. of 1850), s. 8; 

Cf. also 3 . 4 of the Workmen’s Breach of Contract Act (XIII. of 
1859) j and the Carriers Act ( 111 . of 1865), ss. 6, 7. 

§ See now the Indian Registration Act (XVI. of igo8.) 
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11 . Every person is competent to contract who is of the age 
Wheat, compatant to of majority according to the kw towMch 

<onUact. hesis subject * and who is of sound mmd, 

and is not disqualified from contracting by any law to which he 
is subject. 

12 . A person is said to be of sound mind for the purpose of 
What is a sound mind for making a contmct if, at the time when 

'the purposes of contracting. he makes it, he is Capable of understand- 
ing it, and of forming a rational judgment as to its effect upon his 
interests. 

A person who is usually of unsound mind, but occasionally 
of sound mind, may make a contract when he is of sound mind. 

A person who is usually of sound mind, but occasionally of 
unsound mind, may not make a contract when he is of unsound 
mind.t 

Illustrations. 

(a.) A patient in a lunatic asylum, who is at intervals of sound mind, 
may contract during those intervals. 

(6.) A sane mao, who is delirious from fever, or who is so drunk 
that he cannot understand the terms of a contract, or form a rational judg- 
ment as to its effect on his interests, cannot contract whilst such deliriuna 
or drunkenness lasts. 

13 . Two or more persons are said to consent when they 
“Consent” defined. 

sense. 

j c j 14 . Consent is said to be free 

‘biee consent” defined. , . . 

when It IS not caused by — 

(1) coercion as defined in section 15, or 

(2) undue influence as defined in section 16, or 

(3) fraud as defined in section 17, or 

(4) misrepresentation as defined in section 18, or 

(5) mistake, subject to the provisions of sections 20, 21, 

and 22. 


* the Indian Majority Act (IX. of 1865). For exception to this 
rule in the case of emigrants, see s. Zl of the Assam Labour and Emigra- 
tion Act (I. of 1882) and s. 39 of the Indian Emigration Act (XXI. of 
*883.) 

t But see s. 68, in/ra. 
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Consent is said to be so caused when it would not have been 
given but for the existence of such coercion, undue indueace, 
fraud, misrepresentation, or mistake.* 


15. “ Coercion " is the committing, or threatening to commit, 
. „ , ^ , any act forbidden by the Indian Penal 

“ Coercion denned. Code,* Or the unlawful detaining, or 

threatening to detain, any property to the prejudice of any person 
whatever with the intention of causing any person to enter into an 


agreement. 

ExploJiation, — It is immaterial whether the Indian Penal Code* 
is or not in force in the place wnere the coercion is employed. 


JUusiraiioti. 

A, on fao-^rd an English ship on the high seas, cansea B to enter i oto 
an agreement by an act amounting to criminal intimidation under the Indian 
Penal Code. 

A attecwatds sues B for breach of contract at Calcutta ; 

A has employed coercion, although his act is not an onence by the 
law of England, and although section 500 of the Indian Penal Code iva* 
not in force at the time when, or pbee wbcie, the act was done. 

16.t ( 1 ) A contract is said to be induced by “ undue in- 
“ Undue influence" ds- ilusuce” where the relations subsisting 
fined. between the panies are such that one of 

the parties is in a position to dominate the will of the other, and 
uses that position to obtain an unfair advantage over the other. 

( 2 ) In particular, and without prejudice to the generality ct 
the foregoing principle, a person is Qeemed to be in a positicn to 
dominate the will of another — 

(a) where he holds a real or apparent authority over the 
other, or where he stands in a fiduciary relation to 
the other ; or 

(^) where he makes a contract with a person whose mental 
capacity is temporatUy or permanently affected by 
reason of age, illness, or mental or bodily distress. 

(j) Where a person who is in a position to dominate the will 
'Q£ another enters into a contract with him, and the transaction 


* Act XLV. of i860. 

t S. 16 has been substituted for the original by the Indian Contrsci 
Act Amendment Act (VI. of iSgg}, s. 3. 
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appears, on the face of it, or on the evidence adduced, to be un- 
conscionable, the burden of proving that such contract was not 
induced by undue influence shall lie upon the person in a position 
to dominate the will of the other. 

Nothing in this sub-section shall affect the provision of section 
III of, the Indian Evidence Act, 1872.* 


Illustrations. 

{a.) A, having advanced money to his son, B, during his minority, 
upon B’s coming of age, obtains, by misuse of parental influence, a bond 
from B for a greater amount than the sum due in respect of the advance ; 
A employs undue influence. 

(6.) A, a man enfeebled by disease or age, is induced, by B’s influence 
over him as his medical attendant, to agree to pay B an unreasonable sum 
for his professional services ; B employs undue influence. 

(c.) A, being in debt to B, the money-lender of his village, contracts 
a fresh loan on terms which appear to be unconscionable : It lies on B to 
prove that the contract was not induced by undue influence. 

{d ) A applies to a banker for a loan at a time when there is stringency 
in the money-market. The banker declines to make the loan except at an 
unusually high rate of interest. A accepts the loan on these terms. This 
is a transaction in the ordinary course of business, and the contract is not 
induced by undue influence. 


17 . “Fraud” means and includes any of the following acts 

“Fraud” defined Committed by a party to a contract, or 

with his connivance, or by his ageat,t 
with intent to deceive another party thereto or his agent, or to induce 
him to enter into the contract : — 


(i.) — The suggestion, as a fact, of that which is not true by 
one who does not believe it to be true : 

( 2 -) — ^The active concealment of a fact by one having 
knowledge or belief of the fact : 

(3O — A. promise made without any intention of performing 
it: 


(4O — Any other act fitted to deceive ; 

(5O — Any such act or omission as the law specially declares 
to be fraudulent. 

^^P^o^nation . — Mere silence as to facts likely to affect the 
Willingness of a person to enter into a contract is not fraud unless 


* Act I, of 1872. 


t Compare s. 238, infra. 

Act IX., 1872.-2, 
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the circumstances of the case are such that, legard being had to 
them, it is the duty of the person keeping silence to speak,* or unless 
his silence is in itself equivalent to speech. 

Illustrations. 

(a.) A sells, by auction, to B, a horse which A knows to be unsound. 
A says nothing to B about the horse's unsoundness : This is not fraud in A. 

(i.) B is A’s daughter, and has just come of age: Here, the relation 
between the parlies would make it A’s duly to tell B if the horse is un- 
sound. 

(c.) B says to A, “ if you do not deny it, I shall assume that the horse 
is sound.” A says nothing : Here A’s silence is equivalent to speech. 

(d.) A and B, being traders, enter upon a contract. A has private 
information of a change in prices which would affect B’s willingness to 
proceed with the contract : A is not bound to inform B. 

** Misrepresentation” de- 18. ** Misrepresentation means 

fined. and includes — 

(1) the positive assertion, in a manner not warranted by the in- 
forpaation of the person making It, of that which is not true, though 
he believes it to be true; 

(2) any breach of duty which, without an intent to deceive, 
gains an advantage to the peison committing it, or any one claiming 
under him, by misleading another to his prejudice, or to the pre* 

' judice of any one claiming under him ; 

(3) causing, however innocently, a parly to an agreement to 
make a mistake as to the substance of the thing which he the 
subject of the agreement. 

19. When consent to an agreement is caused by coercion, T 
Voidability of agreements fraud, or misrepresentation, the agree- 
without free consent. ment is a contract voidable at the option 

of the party whose consent was so caused. 

A party to a contract, whose consent was caused by fraud or 
mistepresentation, may, if he thinks fit, insist that the contract shall 
be performed, and that he shall be put in the position in which he 
would have been if the representations made had been true. 


* See s, 143, infra. 

‘ t In s. 19, the words, “ undue influence,” have here been omitted, being 
repealed by the Indian Contract Act Amendment Act (VI. of 1899), s. 3 * 
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Exception, — If such consent was caused by misrepresentation or 
by silence fraudulent within tde meaning of section 1 7, the contract, 
nevert-beless, is not voidable if the party whose consent was . so 
caused had the means of discovering the truth with ordinary 
diligence. 

, Explanation. — A fraud or misrepresentation which did not 
cause the consent to a contract of the party on whom such fraud 
was practised, or to whom such misrepresentation was made, does 
not render a contract voidable. 

. ’ Illustrations. 

(a,) A, intending to deceive B, falsely represents that five hundred 
maunds of indigo are made annually at A’s factory, and thereby induces 3 
to buy the factory ; The contract is voidable at the option of B, 

(b.) A, by a misreoresentation, leads B erroneously to believe that five 
hundred maunds of indigo are made annually at A's factory. B examines 
the accounts of the factory, which show that only four hundred maunds of 
indigo have been made. After this B buys the factory ; The contract is 
not voidable on account of A’s misrepresentation. 

' (c.) A fraudulently informs B that A's estate is free from incumbrance. 

B thereupon buys the estate. The estate is subject to a mortgage ; B may 
either avoid the contract, or may insist on its being carried out, and the 
mortgage-debt redeemed. 

(d) B, having discovered a vein of ore on the estate of A, adopts 
means to conceal, and does conceal, the existence of the ore from A. 
j Through A’s ignorance B is enabled to buy the estate at an under-value : 
, The contract is voidable at the option of A. 

' (e.) A is entitled to succeed to an estate at the death of B, B dies. C, 

; having received intelligence of B’s death, prevents the intelligence reach- 
ing A, and thus induces A to sell him his interest in the estate : The sale 
is voidable at the option of A. 

, 19 A.'* When consent to an agreement is caused by undue 

. Power to set aside con- influence, the agreement is a contract 
'[ undue in- voidable at the option of the party whose 

; consent was so caused. 

j; 

'■ , Any such contract may be set aside either absolutely, or, if the 

who was entitled to avoid it has received any benefit there- 
I under, upon such terms and conditions as to the Court may Sfem 
just. 

t .1 , ^ 

i*', * S, 19A has been added by the Indian Contract Act Amendment Act 

j, i (VI. cf 1899), s. 3. 
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{a.) A’s son has forged B's name to a promissory note. B, under threat 
of prosecuting A's son, obtains a bond from A for the amount of the forged 
notes If B sues on this bond, the Court may set the bond aside. 

(h.) A, a money lender, advances Rs, lOo to B, an agriculturist, and, by 
undue influence, induces B to execute a bond for Rs. 203 with interest at 
12 per cent, per month : The Court may set the bond aside, ordering B to 
repay the Rs. loo with such interest as may seem just. 


Agreement void where both 
parties are under mistake as 
to matter of fact. 


20. Where both the parties to ao 
agreement are under a mistake as to 4 
matter of fact essential to the agreement, 
the agreement is void. 


Explanation . — An erroneous opinion as to the value of the 
hing which forms the subject-matter of the agreement is not to be 
deemed a mistake as to a matter of fact. 


Itlusiraiions, 

(a.) A agrees to sell to B a specific cargo of goods supposed to be 
on its way from England to Bombay. It turns out that, before the day of 
the bargain, the ship conveying the cargo had been cast away, and the 
goods lost. Neither party was aware of these facts ; The agreement is 
void. 

(6.) A agrees to buy from B a certain horse. It turns out that the 
horse was dead at the time of the bargain, though neither party was aware 
of the fact ; The agreement is void. 

(c.) A, being entitled to an estate for the life of B, agrees to sell it to 
C. B was dead at the time of the agreement, but both parties were ignorant 
of the fact ; Tee agreement is void. 


21. A contract is not voidable because it was caused by a 

Effect of mistake as to law. f lo any law in force in British 

India ; but a mistake as to a law not in 
force in British India has the same effect as a mistake of fact. 


Jllusiraiion. 

A and B make a contract grounded on the erroneous belief that a 
particular debt is barred by the Indian Law of Limitation : The contract 
is not voidable. 

A and B make a contract grounded on an erroneous belief as to the law 
regulating bills of exchange in France ; The contract is voidable. 


Contract caused by mistake 
of one party as to matter of 
fact. 


22. A contract is net voidable 
merely because it was caused by one of 
the parlies to it being under a mistake 
as to a matter of fact. 
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What considerations and 
objects are lawful, and what 
oot> 


23. The 
ject of an 
unless — 


consideration or ob- 
agreement is lawful 


it is forbidden by law ;• or 

is of such a nature that, if permitted, it would defeat the pro- 
visions of any law ; or 
is fraudulent : or 

involves or implies injury to the person or property of another, 
or the Court regards it as iramoralf or opposed to public policy.j 

In each of these cases, the consideration or object of an agree- 
ment is said to be unlawful. Every agreement, of which the object 
or consideration is unlawful, is void. 


Illustrations, 


(fl.) A agrees to sell his house to B for 10,000 rupees. Here B's pro- 
mise to pay the sum of 10,000 rupees is the consideration for A's promise 
to sell the house, and A’s promise to sell the house is the consideration foe 
B’s promise to pay the 10,000 rupees. These are lawful considerations. 

(i.) A promises to pay B 1,000 rupees at the end of six months if C, 
who owes that sum to B, fails to pay it. B promises to grant time to C 
accordingly. Here the promise of each party is tlie consideration for the 
promise of the other party, and they are lawful considerations. 

(c.) A promises, for a certain sum paid to him by B, to make good 
to B the value of his ship if it is wrecked on a certain voyage. Here A’s 
promise is the consideration for B’s payment, and B's payment is the 
consideration for A’s promise ; and these are lawful considerations. 

(d.) A promises to maintain B’s child, and B promises to pay A 1,000 
rupees yearly for the purpose. Here, the promise of each party is the con- 
sideration for the promise of the other party. They are lawful consider- 
ations. 


(e.) A, B, and C enter into an agreement for the division among them 
of gains acquired, or to be acquired, by them by fraud: The agreement is 
void, as its object is unlawful. 

f/O A promises to obtain for B an employment in the public service 
and B promises to pay 1,000 rupees to A : The agreement is void, as the 
considerat ion for it is unlawful. 


^S-) A, being agent for a landed proprietor, agrees for money, with- 
out the knowledge of his principal, to obtain for B a lease of land belong- 
ing to his principal; The agreement between A and B is void, as it im- 
plies a fraud by concealment by A on his principal. 


* See ss. 26, 27, 28 .‘..A./. 
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(/».) A promises B to drop a prosecution which he has instituted 
against B for robbery, and B promises to restore the value of the things 
taken s The agreement is void, as its object is unlawful. 

(».) A’s estate is sold for arrears of revenue under the provisions of an 
Act of the Legislature, by which the defaulter is prohibited from pur- 
chasing the- estate. B, upon an understanding with A, becomes the pur- 
chaser, and agrees to convey the estate to A upon receiving from him the 
price, which B has paid s The agreement is void, as it renders the trans- 
action, in effect, a purchase by the defaulter, and would so defeat the object 
of the law. 

{j.) A, who is B's mukhtar, promises to exercise his influence as such 
with B in favour of C, and C promises to pay t.ooo rupees to A: The 
agreement is void, because it is immoral. 

(i.) A agrees to let her daughter to hire to B for concubinage: The 
agreement is void, because it is immoral, though the letting may not be 
punishable under the Indian Penal Code. 


Void Agreuntnis. 

24 . If any part of a single consideration for one or more 
Agreements void if consi* Objects, or any one or any part of any 
deration and objects unlawful one of several considerations far a 

single object, is unlawful, the agreer 
meat is void. 

llluslraiion. 

A promises to superintend, on behalf of B, a legal manufacture of 
indigo and an illegal traffic in other articles. B promises to pay to A a 
"salary of 10,000 rupees a year; The agreement is void, the object of A's 
promise, and the consideration for B’s promise, being in part unlawful. 

Agreement without consi- 25 - -An agreement made without 

deration void unless — Consideration is void unless— 

(i) it is expressed in writing, and registered under the law for 
it is in writing and regis- the time being in force for the registra- 
tered; tion of documents,* and is made on 

account of natural love and affection between parties standing in a 
near relation to each other ; or unless 


* In s. 25, the word “ documents ” has been substituted for the word 
assurances ” by the Repealing and Amending Act {XII. of 1891). 
the law relating to the registration of documents, see now the Indian Ke* 
gistration Act (XVI. of 1908). 
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(2) it is a promise to compensate, wholly or in part, a person 
or is a promise to compen- who has already voluntarily done some^t 
sate for something done ; thing for the promisor, or something 

which the promisor was legally compellable to do ; or unless 


(3) it is a promise, made in writing, and signed by the person 
or is a promise to pay a to be charged therewith, or by his agent 
debt barred by Limitation generally or Specially authorized in that 
baw. behalf, to pay, wholly or in part, a debt 

of which the creditor might have enforced payment but for the law 
for the limitation of suits.* 


In any of these cases, such an agreement is a contract. 

Explanation /. — Nothing in" this section shall affect the validity, 
as between the donor and donee, of any gift actually made. 

Explanation 2 . — An agreement to which the consent of the 
promisor is freely given is not void merely because the consider- 
ation is inadequate ; but the inadequacy of the consideration may 
be taken into account by the Court in determining the questioii 
whether the consent of the promisor was freely given. 

Illustrations. 

(a.) A promises, for no consideration, to give to B Rs. 1,000 ; This 
is a void agreement. 

(6.) A, for natural love and affection, promises to give his son, B, 
Rs. 1,000 A puts his promise to B into writing, and registers it ; This 
is a contract. 

Ic.) A finds B’s purse, and gives it to him. B promises to give 
A Rs. 50 ; This is a contract. 

(d.) A supports B's infant son. B promises to pay A's expenses 
in so doing ; This is a contract. 

(e.) A owes B Rs. z,ooo, but the debt is barred by the Limitation 
Act. A signs a written promise to pay Rs. 1500 on account of the 
debt : This is a contract. 

!/•) A agrees to sell a horse worth Rs. 1,000 for Rs. 10. A’s consen 
0 the agreement was freely given ; The agreement is a contract not- 
withstanding the inadequacy of the consideration. 

^ agrees to sell a horse worth Rs. 1,000 for Rs. lo, A denies 
at his consent to the agreement was freely given ; The inadequacy 
0 the consideration is a fact which the Court should take into accoun 
n considering whether or not A's consent was freely given. 


( 


* See now the Indian Limitation Act (IX. of igo8). 
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Agreement in restraint of 26. Every agreement in restraint 
marriage void. of the marriage of any person other 

than a minor* is void. 

27. Every agreement, by which any one is restrained from 
Agreement in restraint of exercising'J' a lawful profession, trade, 

trade void. or business of any kind, is to that extent 

void. 

Exception i . — One who sells the good-will of a business may 
Saving of agreement not ^gree with the buyer to refrain from 
to carry on business of which Carrying On a Similar business within 
good-will is sold ; Specified local limits so long as the 

buyer, or any person deriving title to the good-will trom him, 
carries on a like business the rein, provided that such limits appear 
to the Court reasonable, regard being had to the nature of the 
business. 

Exception 2 . — Partners may, upon or in anticipation of a dis- 
of agreement between part- solution of the partnership, agree that 
ners prior to dissolution } some or al! of them will not carry on a 

business similar to that of the partnership within such local limits 
as are referred to in the last-preceding exception. 

Exception jf. — Partners may agree that some one or all of them 
or during continuance of will not carry on any business other 
partnership. than that of the partnership during the 

continuance of the partnership. 

28. Every agreement, by which any party thereto is res- 
Agreemsnts in restraint of tricted absolutely from enforcing his 

legal proceedings void. rights under or in respect of any con- 

tract by the usual legal proceedings in the ordinary tribunals, or 
which limits the time within which he may thus enforce his rights, 
is void to that extent. 

Exception /. — This section shall not render illegal a contract 
Saving of contract to refer by which two or more persons agree 
to arbitration dispute that that any dispute which may arise be- 
may arise, tween them in respect of any subject or 

class of subjects shall be referred to arbitration, and chat only the 
amount awarded in such arbitration shall be recoverable in respect 
of the dispute so referred. 

* During his or her minority, as to which, see Act IX. of .1875. 

t The words, " restrained from exercising,’’ do not mean an absolute 
restriction, and are intended to apply to a partial restriction — a restriction 
limited to some particular place.— Per Couch, C.J., 14. B. L. R. 85. 
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When such a contract has been made, a suit may be brought 
for Its sfec^fic performance', and, if a suit other than Jor such 
specific performance, or for the recovery 0 / the amount so awarded, 
u bought by one party to such contract against any other such parly 
in respect 0 / a7iy subject which they have so agreed to refer, the ex~ 
istence of such contract shall be a bar to the suU* 

Exception 2 . — Nor shall this section render illegal any con- 
Saving of contract to refer tract in writing, by which two or more 
questions that have already persons agree lo refer to arbitration any 

question between them which has already 
arisen, or afiect any provision of any law in force for the time beinjj 
as to references to arbitra tion.f 

29. Agreements, the meaning of which is not certain, or 
Agreerneats void for uncer* Capable of being made certain, arc 
tainty. VOtd. 

Illustrations, 

(a.) A agrees to sell to B ‘ a hundred tons of oil.’ There Is nothing 
whatever to show what kind of oil was intended: The agreement is void 
for uncertainty. 

(6.) A agrees to sell to B one hundred tons of oil of a specified descrip- 
tion known as an article of commerce ; There is no uncertainly here to make 
the agreement void. 

(c.) A, who is a dealer in coccar.ut-oil only, agrees to sell to B ‘one 
hundred tons cf oil The nature of A’s trade affords an indication of the 
meaning of the words, and A has entered into a contract for the sale of one 
hundred tons of cocoanut.oil. 

(d.) A agrees to sell to' B ‘ all the grain in my granary at Ramnagar’ 
There is no uncertainty here to make the agreement void. 

(e.) A agrees to sell to B ‘ one thousand maunds of rice at a price to 
he fixed by C As the price is capable of being made certain, there is no 
uncertainty here to make the agreement void. 

{/.) A agrees to sell to B ‘ my white horse for rupees five hundred or 
rupees one thousand : ’ There is nothing to show which of the two prices 
vras to be given. The agreement is void. 


* In s. a8, the italicized clause of Excep. i has been repealed by the 
Relief Act of 1877) throughout British India, except in the 
scheduled districts, in which that Act is not in force. 

t See Part V. of the Code of Civil Procedure (Act XIV. of 1S82) : but, 
see now Act V. of igcS. See also the Indian Companies Act (VI. of 1883) 

as. 2o6to2ii. 
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30. Agreements by way nf wager are void, and no suit shall 
Agreement by way of brought for recovering anything 

wager void. alleged to be wan on any wager, or 

entrusted to any person to abide the result of any game or other 
uncertain event on which any wager is made. 

This section shall not be deemed to render unlawful a subs- 
Excepiipn in favour of criptton or contribution, or agreement to 
certain prizes for hursc rac* subscribe or Contribute, made or entered 
‘"S' into for or towards any plate, prize, or 

sura of money, of the value or amount of five hundred rupees or 
upwards, to be awarded to the winner or winners of any horse, 
race.’* 


Nothing 


Section of the Indian 
PenalCode nut affected. 


in this section shall be deemed to legalize any trans* 
action connected with horse-racing, to 
which the provisions of section 394 A of 
the Indian Penal Codef apply- 


CHAPTER III. 

Of Contingent Contracts. 

31. A ‘ contingent contract ’ is a contract to do or not to do 
Contingent contract” something if some event collateral to. 
defined. such contract does or does not happen. 


JlUtstration. 

A contracts to pay B Rs. to, 000 if B’s house is burnt: This is a con- 
tingent contract. 

32. Contingent contracts to do or not to do anything if an 
Enforcement ot contracts Uncertain future event happens cannot 
contingent on an event hap- be enforced by law unless and until that 

event has happened. 

If the event becomes impossible, such contracts become void. 

Illustrations, 

{a.) A makes a contract with B to buy B's horse if A survives C : 
This contract cannot be enforced by law unless and until C dies ia 
A’s lifetime. 
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(6.) A makes a contract with B to sell a horse to B at a specified 
price if C, to whom the horse has been offered, refuses to buy him : The 
contract cannot be enforced by law unless and until C refuses to bu^ 
the horse. 

(c.) A contracts to pay B a sum of money when B marries C. C 
dies without being married to B : The contract becomea void. 

33 . Cocingenl contracts to do or not to do anything if 
Enforcement of contracts uncertain future event does not 

contingent on an event not happen Can be enforced wiien the 
happening. happening of that event becomes im- 

possible, and not before. 


lUuslration, 

A agrees to pay B a sum of money if a certain ship does not return. 
This ship is sunk; The contract can be enforced when the ship sinks. 

34. If the future event on which a contract is contingent 

, i.- u '3 the way in which a person Will act 

contract is contingent to be unspscilied time, the event sh.lil 

deemed impossible if it is be considered to become impossible 
conduct of a when such person does anything which 
* renders it impossible that he should 
so act within any definite time, or otherwise than under fur- 
ther contingencies. 

Illustration. 

A agrees to pay B a sum of money if B marries C. 

C marries D. The marriage of B to C must now be considered 
impossible, although it is possible that D may die, and that C may 
afterwards marry B. 

35 . Contingent contracts to do or not to do anything if 

When contracts become specified uncertain event happens 
void which are contingent within a fixed lime becouic void if, ac 

even'jwithSxedtimT'^^''^ expiration of the time fixed, such 

event .has not happened, or if, before- 
the time fixed, such event becomes impossible. 

Contingent contracts to do or not to do anyting if a specified 
When contracts may be Uncertain event doe.s not happen within 
enforced which are contin- a fixed lime niay be enforced by law 

fhe time fixed has expired, and 
, . such event has not happened, or, before ^ 

the tune fixed has expired, if it becomes certain that such event- 
will not happen. 
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llluslfaiions. 

t 

(a.) A promises to pay B a sura of money if a certain ship return 
within a year : The contract may be enforced if the ship returns within the 
year, and becomes void if the ship is burnt within the year. 

(i.) A promises to pay B a sum of money if a certain ship does not 
return within a year; The contract may be enforced if the ship does not 
return within the year, or is burnt within the year. 

38. Contingent agreements to do or not to do anything if an 
Agreements contingent on impossible event happens are void, 
impossible events void. whether the impossibility of the event is 

known or not to the parties to the agreement at the time when it 
is made. 

lllustrationz. 

{a.) A agrees to pay B i,ooo rupees if two straight lines should en- 
close a space : The agreement is void. 

(A.) A agrees to pay B i,ooo rupees if B will marry A's daughter C. 
C was dead at the time of the agreement ; The agreement is void. 

CHAPTER IV. 

Of the Psrfos3iance of Contracts. 

Contracis which mud be perjornied, 

37. The parties to a contract must either perform, or offer to 
Obligation of parties to perform, their respective promises, unless 
contracts. such performance is dispensed with or 

excused under the provisions of this Act, or of any other law. 

Promises bind the representatives of the promisors in case of 
Ihe death of such prmisors before performance* unless a con- 
trary intention appears from the contract. 

Illftstraiions. 

(a.) A promises to deliver goods to B on a certain day on payment of 
Rs. j,ooo. A dies before that day: A’s representatives are bound to 
deliver the goods to B, and B is bound to pay the Rs. i,ooo to A’s repre- 
sentatives. 

(6.) A promises to paint a picture for B by a certain day at a certain 
price. A dies before the day ; The contract cannot be enforced either by A’s 
representatives or by B. 


* This probably means “ to the extent of the assets received by them 
•23 such, and not duly applied.” — See Madho Dass v. Radha Mai, g Punjab 
Record 213. 
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39. Where a pronaisor has made an offer of performance to 
( , , the promisee, and the offer has not been 

offSperfomance. ^ accepted, the promisor is not responsible 
for non-performance, nor does he thereby lose his rights under the 
contract. 


Every such offer must fulfil the following conditions 
(i.) It must be unconditional; 

(2.) It must be made at a proper time and place, and under 
such circumstances that the person to whom it is made may have 
a reasonable opportunity of ascertaining that the person by whom it 
is made is able and willing there and then to do the whole of what 
he IS bound by his promise to do : 

(3.) If the offer is an offer to deliver anything to the promisee, 
the promisee must have a reasonable opportunity of seeing that the 
thing offered is the thing which the promisor is bound by his pro- 
mise to deliver. 


An offer to one of several joint promisees has the same legal 
consequences as an offer to all of them. 


Illustration. 

A contracts to deliver to B at his warehouse, on the ist March 1873, 
100 bales of cotton of a particular quality. In order to make an offer of 
performance with the effect stated in this section, A must bring the cotton 
to B’s warehouse, on the appointed day, under such circumstances that B 
may have a reasonable opportunity of satisfying himself that the tning 
offered is cotton of the quality contracted for, and that there are 100 bales. 

39. When a party to a contract has refused to perform, or 
Effect of refusal of party disabled himself from performing, his 
to perform promise wholly. promise in its entirety, the promisee may 
put an end to the contract* unless he has signified, by words or 
conduct, his acquiescence in its continuance. 

Illustrations. 

(a.) A, a singer, enters into a contract with B, the manager of a theatre, 
to sing at his theatre two nights in every week during the next two months, 
and B engages to pay her 100 rupees for each night’s performance. On 
the sixth night, A wilfully absents herself from the theatre ; B is at liberty 
to put an end to the contract. 

(6.) A, a singer, enters into a contract with B, the manager of a 
theatre, to sing at his theatre two nights in every week during the next two 


* And see s, 75, infra. 
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months, and B engages to pay her at the rate of loo rupees for each night. 
On the sixth night, A wilfully absents herself. With the assent of B, A 
sings on the seventh night : B has signified his acquiescence in the con- 
tinuance of the contract, and cannot now put an end to it, but is entitled to 
compensation for the damage sustained by him through A’s failure to sing 
on the sixth night. 


By whom Contracts must be performed. 

40. If it appears from the nature of the case that it was the 
Person by whom promise intention of the parties tO any contract 

is to be performed. that any promise contained in it should 

be performed by the promisor himself, such promise must be 
performed by the promisor. In other cases, the promisor or his 
representatives may employ a competent person to perform it. 

Illustrations. 

(а ) A promises to pay B a sum of money. A may perform this 
promise, either by personally paying the money to B, or by causing it to 
be paid to B by another ; and, if A dies before the time appointed for pay- 
ment, his representatives must perform the promise, or employ some proper 
person to do so. 

(б ) A promises to paint a picture for B : A must perform this 
promise personally. 

41. When a promisee accepts performance of the promise from 
.. Effect of accepting per* ^ third person, he cannot afterwards 
forraance from third person, enforce it against the promisor. 

42. When two or more persons have made a joint promise, 
Devolution of joint liabi- then (unless a contrary intention appears 

by the contract) all such persons, during 
their joint lives, and, after the death of any of them, his represen- 
tative jointly with the survivor or survivors, and, after the death of 
the last survivor, the representatives of all jointly, must fulfil the 
promise. 

43 . When two or more persons make a joint promise, the 
■ Any one of joint promisors promisee may, in the absence of express 

may be compelled to per- agreement to the contrary, compel any 

one " or more ”* of such joint promisors 
to perform the whole of the promise. 


In s. 43, the words “or more” have been inserted by the Repealing 
and Amending Act (XII. of 1891). 
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Each of two or more joint promisors may compel'every other 
E,chp,o»i..o,m.5 compel jo'mt promisor to comribule equally 
contribution. with himself to the performance of the 

promise unless a contrary intention appears from the contract. 


If any one of two or more joint promisors makes default in 
Sharing of loss by default s^ch Contribution, the remaining joint 
in contribution. -promisors must bear the loss arising 

from such default in equal shares. 


ExplarMion . — Nothing in this section shall prevent a surety 
from recovering from his principal, payments made by the surety on 
behaif of the principal, or entitle the principal to recover anything 
from the surety on account of payments made by the principal. 


Illustrations, 

(a ) A, B, and C jointly promise to pay D 3.000 rupees ; D may 
compel either A or B or C to pay him 3,000 rupees. 

(3.) A, B, and C jointly promise to pay D the sum of 3,000 rupees. 
C is compelled to pay the whole. A is insolvent, but his assets are suffi- 
cient to pay one half of his debts : C is entitled to receive £00 rupees 
from A’s estate and 1,250 rupees from B. 

(r.) A, B, and C are under a joint promise to pay D 3,000 rupees. C 
is unable to pay anything, and A is compelled to pay the whole : A is 
entitled to receive 1,500 rupees from B. 

(d.) A, B, and C are under a joint promise to pay D 3,000 rupees. 
A and B being only sureties for C. C fails to pay. A and B are compelled 
to pay the whole sum : They are entitled to recover it from C. 

44. Where two or more persons have made a joint promise, 
Effect of release of one a release of One of such joint promisors 

joint contractor. ■ by jjje promisee does not discharge 

the other joint promisor or joint promisors ; neither does it free the 
joint promisor so released from responsibility to the other joint 
promisor or joint promisors.* 

45. When a person has made a promise to two qr more 

Devolution of joint ri-^hts.' ^ Contrary 

” intention appears from the contract, 
the light to claim performance rests, as between him and them. 
With them during their joint lives, and, after the death of any of 
them, with the representative of such deceased person jointly with 


* See s. 138, infra. 
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the survivor or survivors, and, after the death of the last survivor, 
with the representatives of all jointly."* 

Itlusiration. 

A, ‘m consideration of S,ooo rupees lent to him by B and C, promises 
B and C jointly to repay them that sum with interest on a day specified. 
B dies. The right to claim performance rests with B's representative 
jointly with C during C’s life, and, alter the death ot C, with the representa- 
tives of B and C jointly. i 


Time and Place for Performance. 

48. Where, by the contract, a promisor is to perform his 

Time for performance of Promise without application by the 
promise where no application promisee, and no time lor performance 
IS to be made, and no time is is specified, the engagement must be 
specified. performed within a reasonable time. 

Explanation. — The question — “What is a reasonable time " 
— is, in each particular case, a question of fact. 

47. When a promise is to be performed on a certain day,. 
Time and place for per- ^nd the promisor has undertaken to 

formance of promise where perform it without application by the 
time is specified, and no ap- promisee, the promisor may perform 
plication to be made. jj. during the usual hours 

of business on such day, and at the place at which the, promise 
ought to be performed. 

Illustration. 

A promises to deliver goods at B’s warehouse on the rst January. On 
that day A brings the goods to B’s warehouse, but after the usual hour 
for closing it, and they are not received; A has not performed his 
promise. 

48. When a promise is to be performed on a certain day, 

Application for perform- the promisor has not undertaken 

ance on certain day to he at tO perform it without application by the 
proper time and place. promisee, it is the duty ot the promisee 

to apply for performance at a proper place, and within the usual 
hours of business. 

Explanation. — ^The question — " What is a proper time and 
place " — is, in each particular case, a question of fact. 

For an exception to s. 4$ in case of Government Securities, see the 
Indian Securities Act (XIII. of i886), s. 5, 
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49. When a promise is to be performed without application 
Pl«. f„ .1 »y ihe promise, and no placn is 6 x«d 


promise where no 
tion tu be made, 
place fixed. 


applica- 
and no 


for the performance of it, it is the duty 
of the promisor to apply to the promisee 
to appoint a reasonable place for the 
performance of the promise, and to perform it at such place. 


Illustralion : 

A undertakes to deliver a thousand maundsof jute to B on a fixed day; 
A must apply to B to appoint a reasonable place for the purpose of receiv- 
ing it, and must deliver it to him at such place. 

Performance in manner or 50. The performance of any pro- 

at time prescribed or sane- mise may be made in any manner, or at 
tioned by promisee. ij-nt;, which the promisee prescribes 

or sanctions. 


Illustrations : 

(a.) B owes A 2,000 rupees A desires B to pay the amount to A’s 
account with C, a banker. B, who also banks with C, orders the amount 
to be transferred from his account to A’s credit, and this is done by 
C. Afterwards, and before A knows of the transfer, C fails : There has 
been a good payment by B. 

( 6 .) A and B are mutually indebted. A and B settle an account by 
setting off one item against another, and B pays A the balance found to 
be due from him upon such settlement : This amounts to a payment fay 
A and B, respectively, of the sums which they owed to each other. 

(c.) A owes B 2,000 rupees. B accepts some of A’s goods in reduc- 
tion of the debt ; The delivery of the goods operates as a part-payment. 

(d.) A desires B, who owes him Rs. 100, to send him a note for Rs. 
loo by post: The debt is discharged as soon as B puts into the post a 
letter containing the note duly addressed to A. 


Performance oj Reciprocal Promises. 

51. Wneu a contract consists of reciprocal promises to be 
Promisor not bound to simultaneously performed, no promisor 
petfoan unless reciprocal need perform his promise' unless the 
^o'perform^!^'^^ wiling promisee IS ready and willing to per- 
form his reciprocal promise, 

( 

Illustrations : 

(a.) A and B contract that A shall deliver goods to B to be paid foe 
°y B on delivery ; 


Act IX., 1872.— -3. 
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.h™“o„"pa ;;, a i* r«3dp a,d billing „ ddi,„ 

i8' (A.) A and B contract that A shill j 

paid;by instalments, the first instalment to be p^fd o'nlwy • ^ 

rtalmcnt'o^dd.Vert''’''" ® “‘’‘J willing to pay the first in- 

deliver St^goSSs o';;‘"paym;n"of ^he 

Ord^r^’f'^^’r"' reciprocal promises arc to be 

rcc'i;fo"al1ru';n£r’""^“ expressly fixed by the 

that order ; and, where the order ie rl ^^‘^rformed in 
tract, they shall be performed in linr 

iransaciion requires. * ^ o^der which the nature of ibi 

iUustrations ; 

A’s premise to bd"d^ThV^lmu1e ^mu ‘‘ ’^°r“^“ ^ ^ P"^®' 

to pay for it. be performed before B’s promise 

(^.) A and B contract that A 1 

at a fi.xed price, and B promisS m stock-in-trade to B 

money- A's ptomi.o need not be n.-rfe^ ^0 security for the payment of the 

&o:.Vs^i^,?„;\v;“™““ A:hi':fd“S-e“s,fi'n; 

. Liability of party ^prclmN^Var"rTo%^r'^^° 

iDff event on whic^ contract F ^ contract prevents the oiher 

isito take effect. performing his promise, the con- 

the party so prevented • voidable at the option of 

•ke Ofhe, pnnytoanytolrt'fch't m “ 

Of the non-performance^ of the contract consequence 


**luitratioHn 

sand rupees. B is'^^dy ^d'JdUine^r ^^ ^ 

A prevents him from doine so • Th ^ ° «ecnte the work accordingly, but 
B; and if he elects to rescind it h. at the opTion of 

sation for any Joss which he has i’nri.r ^ entitled to recover from A compen- 

red by its non-performance. 


* See s. 73 , ,*„/-ra. 
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54, When a contract consists of reciprocal promises, such, 
Effect of default as to that that One _of thein cannot be performed, 
pToniise which should be first or tn3.t its pcriortn^nctj Cannot Ds 
iwrforraed in contract consis- claimed till the Other bas been per- 
ling of reciprocal promises. promisor of the pro- 

mise last mentioned fails to perform it, such promisor cannot 
claim the performance of the reciprocal promise, and must make 
compensation to the other party to the contract for any loss which 
such other party may sustain by the non-performance of the 
contract. 

Illusirations ; 


(a.) A hires B’s ship to take in and convey from Calcutta to the 
Mauritius a cargo to be provided by A, B receiving a certain freight for 
. its conveyance. A does not provide any cargo for the ship: A cannot 
claim the performance of B’s promise, and must make compensation to B 
for the loss which B sustains by the non- performance of the contract. 

{b ) A contracts with B to execute certain builders’ work for a fixed 
price, B supplying the scaffolding and timber necessary for the work. B 
efuses to furnish any scaffolding or timber, and the work cannot be exe- 
iuted: A need not execute the work and B is bound to make compensation 
0 A for any loss caused to him by the non-performance of the contract. 

(c.) A contracts with B to deliver to him, at a specified price, certain 
merchandise on board a ship which cannot arrive for a month, and B 
engages to pay for the merchandise within a week from the date of the 
contract. B does not pay within the week: A’s promise to deliver need 
not be performed, and B must make compensation. 

{d.) A promises B to sell him one hundred bales of merchandise to be 
delivered next day, and B promises A to pay for them within a month. 
A does not delivei according to his promise ; B’s promise to pay need not 
“e performed, and A must make compensation. 


55. When a party to a contract promises to do a certain thing 
Effect of failure to perform At or before a specified time, or certain 
in things at or before specified times, and 
time IS essentia . thing at or before the 

^ecified time, the contract, or so much of it as has not been per- 
tormed, becomes voidable at the option of the promisee if the in- 
, tention of the parties was that time should be of the essence of the 
contract. 


if it was not the intention of the parties that time should be of 
Effect of such failure when the essence of the contract, the contract 
essential. does not become voidable by the failure 

is . at or before the specified time; but the promisee 

cutuied to compensation from the promisor for any loss occasioned 
'.^oniinby such failure. 


3^ 
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If, in case of a contract voidable on account of the promisor’s 
Effect of acceptance of «o perform his promise at the 

performance at time other time agreed, the promisee accepts per- 
than that acreed upon, formancc* cf such promise Si any lime 

other than that agreed, the promisee cannot claim compensation 
for any loss occasioned bv the non-performance of the promise at 
the time agreed unless, at the time of such acceptance, he gives 
notice to the promisor of iiis intention to do so."* 


Agreement to do impossible 56 . An agreement to do an act 

act, impcsible in itself is void. 

A contract to do an act which, after the contract is made, 
Contract to do act after- becomes impossible,! Or, by reason of 
wards becoming impossible some eV.ni which the proiuisOf CQuid 
or unlawful. prevent, uiihwlul, becomes void when 

the Act becomes impossible or unlawful. J 


Where one person itas promised to do something which he 

knew or. with reasonable diligence, 
might have known, and which the pro- 
misee did not know, to be impossible or 
unlawful, such promisor must make 
compensation to such promisee for any loss which such promisee 
sustains through the non-performance oi the promise. 


Cumpensation for loss 
through noti-perfortnancc of 
act known to be impossible 
or unlawful. 


Illustrations ; 

[a.) A agrees with B to discover treasure by magic j The agreement 
is void. 

(b.) A and B contract to marry each other. Before the time fixed for 
the marriage, A goes mad 5 The contract becomes void. 

(c.) A contracts to marry B. being already married to C, and being 
forbidden by the law to which he is subject to practise polygamy = A 
must make compensation to B for the Joss cau:ed to her by the non-per- 
formance of his promise, 

(cf.) A contracts to take in cargo for B at a foreign port. A’s Govern- 
ment afterwards declares war against the country in which the port i 
situated ; The contract becomes voi d when war is declared. 

(e.) A contracts to act at a theatre for sL-c months in consideration * 
sum paid in advance by B. On several occasions A is too ill to act: 
contract to act on those occasions becomes void. 


* Compare ss. 62 and 63, infra. 
t Otherwise than by the default of the contractor. 

J But see s. 65, infra. And sec the Specific Relief Act (I. of J 77 > 
s. 13. 
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57. Where persons reciprocally promise, firstly, to do certain 

o • , ■ !.„ things which are legal, and, secondly, 

Reciorgcal promises to do 

hint?*; legal and^ also, other under specified. CirCUtnSt&nCGSj tO uO 
hings illegal. Certain other things which are illegal, the 

irsi set of promises is a contract ; but the second is a void agree- 
mtiit. 

Illustration. 

A and B agree that A shall sell B a house for 10,000 rupees, but that, 
f B uses it as a gambling house, he shall pay A 50,000 rupees for it ; 

The first set of reciprocal promises, namely, to sell the house, and to 
lay 10,000 rupees for it, is a contract. 

The second set is for an unlawful object, namely, that B may use the 
htuse as a gambling house, and is a void agreement, 

58. In the case of an alternative promise, one branch of which 
Alternative promise, one is legal and the Other illegal, the legal 

blanch being illegal, branch alone can be enforced. 

Illustration : 

A and B agree that A shall pay B i,coo rupees, for which B shall after- 
■Waids deliver to A either rice or smuggled opium ; 

This is a valid contract to deliver rice, and a void agreement as to the 

opium. 


Appropriation of Payments, 

59. Where a debtor, owing several distinct debts to one' per- 
Appiication of payment son, makes a payment to him, either 
sirdicaled^” discharged with express intimation, or under circum- 
® ‘ stances' implying, that the payment is to 

)e applied to the discharge of some particular debt, the payment, 
t accepted, must be applied accordingly. 


Illustrations ; 

nm among other debts, 1,000 rupees upon a promissory 

e, which falls due on the ist June. He owes B no other debt of that 
A pays to B 1,000 rupees: The payment is to 
PP led to the discharge of the promissory note. 

A among other debts, the sum of 567 rupees. B writes 

payment of this sum. A send.s to B 567 rupees ; This 

applied to the discharge of the debt of which B had de- 
w<inaea payment. 
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If, in cass of a contract voidable on account of the promisor’s 
Effect of acceptance of f^^'lure to perform hia promise at the 
pcffotmancc at time other time agreed, the promisee accepts per-* 
than that agreed upon, formance of such promise ai any time 

other than that agreed, the promisee cannot claim compensation 
for any loss occasioned bv the non-performance of the promise at 
the time agreed unless, at the time of such acceptance, he gives 
notice to the promisor of his intention to do so.** 


56. An agreement to do an act 
impcsible in itself is void. 

A contract to do an act which, after the contract is made, 
becomes impossible,! or, by reason of 
some ev.nt which the promisor couid 
not prevent, unhwiul, becomes void when 
the Act becomes impossible or unlawful. | 

Where one person has promised to do something which he 

knew or, with reasonable diligence, 
might have known, and which the pro- 
misee did not know, to be impossible or 
unlawful, such promisor must make 
compensation to such promisee for any loss which such promisee 
sustains through the non-performance of the promise. 


Agreement to do impossible 
act. 


Contract to do act after- 
wards becoming impossible 
or unlawful. 


Compensation for loss 
through non-performance of 
act known to be impossible 
or unlawful. 


Illnsirations : 

(a.) A agrees with B to discover treasure by magic ; The agreement 
is void. 

(6.) A and B contract to marry each other. Before the time fixed for 
the marriage, A goes mad *, The contract becomes void. 

_(c.) A contracts to marry B, being already married to C, and being 
forbidden by the law to which he is subject to practise polygamy: A 
must make compensation to B for the loss cau.-ed to her by the non-per- 
formance of his promise. 

(ti.) A contracts to take in cargo for B at a foreign port. A’s Govern- 
ment afterwards declares war agai nst the country in which the port is 
situated: The contract becomes void when war is declared. 

(e.) A contracts to act at a theatre for six months in consideration of a 
sum paid in advance by B. On several occasions A is too ill to act: The 
contract to act on those occasions becomes void. 


* Compare ss. 62 and 63, infra. 

t Otherwise than by the default of the contractor. t o \ 

j But see s. 65, infra. And see the Specific Relief Act (I. of I077), 
s. 13. 



-gp peq a qoiqAi }0 ^qap sq; JO ggaeqDsip sqj oj pgiiddB aq oj sf 
siqx : saadni LgS a spuss v 'ums siq; jo juam^CBd sputmap puB ™ 
•sajUM a 'saadtii LgS Jo tuns aqj 'sjqgp jamo guoiue ‘a saMO y ^ 

•8400 iCjosstuiojd aq 4 jo agjeqosip aq 4 04 paiMdc 
04 St juaui^Ed aqx = saadnj ooo'i a 04 siCed y *aunf jsi aqj hq • 4\jtmtS 
4Eq4 JO 4q3p Jaqjo ou a esmo ©h 'aunf isi aq; uo anp spej qaiq^v 
/josstuioid E uodn saadnj ooo'i ‘sjqap jaqjo Suouie ‘a saAvo y’ (-n^ ' 

•• suotfvufsnjji 

, •Xi§U!piODOB pajiddB sq jBnm ‘pajdisaDe u 
‘juatti^Tsd aqj ‘jqap a^inoiuBd auios jo sgjBqosip aqj 01 paijddB an 
oj SI jaatUifBd sqi 5Bqi *gui/({dini saDUBjs ' ' ^ ^ 

-ninajio jspun 10 ‘aoiiBuiijui ssajdxs qiiM pagjEqasip aq 04Vap^!FjrqK 
jsqjis ‘taiq oj juara/Ced b sa^BOi ‘uos JuatuAed jo uoi 4 Eoijddv 
-jsd puo OJ sjqap joupsip jBJSAae Suimo ‘jojqap b sjsq^ ’Qq 

'Sfuduiiv^ fo uoijvu4oj(f4v 


•uinido 

aq; 04 se juatuaajgB pioA b puE 'aau jaAijap 04 40844000 pjiEA b si siqx 

s uinido paiSSnuis jo aoij jaq4ia y 04 jaAqap spjEAi 
-aa4jE pEqs a qotqAV aoj ‘saadnj ooo'i a •‘f^d jjBqs y jEqj aaaSB a puB y 

.* uotfV4fsnjif 


•paojojua aq UBD auojB qOUBjq 'IBSaiH Suiaq qonEjq 

|BSai aqj ‘iBoapi jaqjo aqj puB |BSaj si ‘^asimoad aAt4Euja4iv 
qoiqAV JO qouBjqauo ‘asiuiojd aAijBUiajjB ub jo asBD aqj uj *09 

■joamaaagE pioA b si puE 'asnoq SoqquiBg e se asmq 
aqj asn iCBUi a ‘XjauiEo ‘joafqo {njMEiun oe joj si 4as puooas aqx 

•40EJ4000 B SI ‘41 JOJ saadnj ooo'oi .(etf 
04 puB ‘asnoq aq; jjas 04 ‘XjauiEo ‘sasiuiojd jEoojdioaj jo 4as 4sjg aqj^ 

! 41 JOJ saadnj ooo'oS y Xnd j|Eqs aq ‘asnoq gojiqoaES e se 41 sasn a Jt 
‘4Bq4 4nq' ‘saadnj ooo'oi joj asnoq e a [PS iJBqs y jBqj aajSB a ■ P“b y 


'uotfvxfsnjji 




-aajgB piOA B SI puooas aqj jnq f pbjjuod b st sasiuioad jo jas isi^ 
aqi ‘iBSapi ajB qoiqM sSuiqj jaqjo uiBjjao 'IBSyii sSuiqj 

bp OJ ‘saouBjsranojio pagioads Japan 
‘Xlpuooas ‘puB ‘iBSaf aiB qojqM sSuiqj 

UIBJJ90 op.oj‘XlJSig ‘asiuiojd kuBOOidipai suosjad. owqM ‘Zi9 


‘osjE ‘puE jESaj sliuiqj 
op 04 sasiuiojd lEOOjdpsa 




•iOVHXNOO 


[•zig* 3^ 



of 1872,] 


CONTRACT. 


39 


Illustrations ; 

{a.) A promises to paint a picture for B. B afterwards forbids him to 
do so : A is no longer bound to perform the promise. 

(J.) A owes B 5,oco rupees. A pays to B, and B accepts, in satisfac- 
tion of the whole debt, 2,000 rupees paid at the time and place at which 
the 5,000 rupees were payable ; The whole debt is discharged.!, .(Ls-a J 

(c.) A owes B 5,000 rupees. C pays to B 1,000 rupees, and B ac- 
cepts them, in satisfaction of his claim on A ; This payment is a discharge 
of the whole claim.* 

(d.) A owes B, under a contract, a sum of money, the amount of which 
has not been ascertained. A, without ascertaining the amount, gives to 
B, and B, in satisfaction thereof, accepts, the sum of 2,000 rupees : This 
is a discharge of the whole debt, whatever may be its amount. 

(e.) A owes B 2,000 rupees, and is also indebted to other creditors. 
A makes an arrangement with his creditors, including B, to pay them a 
compositionf of eight annas in the rupee upon their respective demands ; 
Payment to B of 1,000 rupees is a discharge of B’s demand. 

64. When a person, at whose option a contract is voidable. 
Consequences of rescission rescinds it, the Other party thereto need 

of voidable contract. not perform any promise therein con- 

tained in which he is promisor. The party rescinding a voidable 
contract shall, if he have received any benefit thereunder from 
another party to such contract, restore such benefit, so far as may 
be, to the person from whom it was received. j 

65. When an agreement is discovered to be void, or when a 
Obligation of person who Contract becomes void, any person who 

has received advantage un- has received any advantage under such 

• "cute bfZTvoid: is bound to res- 

tore It, or to mahe compensation for it, 
to the person from whom he received it. 


Illustrations : 


r j ^ in consideration of B’s promising to marry 

^ C is dead at the time of the promise : The agreement is 

void, but B must repay A the 1,000 rupees. 

fi 1 ^ contracts with B to deliver to him 250 tnaunds of rice before the 

rst of May. A delivers 130 maunds only before that day, and none after, 
the maunds after the first of May ; He is bound to pay A for 


* See s. 41, supra. 

” has been substituted for the word "com- 
P ation by the Repealing and Amending Act (XII. of iSgil 
+ See s. 75, infra. ^ '' 
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(c.) A, a singer, contracts .with B, the manager of a theatre, to sing at 
his theatre for two nights in every week during the next two months, and 
B engages to pay her a hundred rupees for each night’s performance. On 
the sixth night, A wilfully absents herself from the theatre, and B, in con- 
sequence, rescinds the contract : B must pay A for the five nights on 
which she had sung. 

(rf.) A contracts to sing for B at a concert for l,ooo rupees which are 
paid in advance. A is too ill to sing : A is not bound to make compen- 
sation to B for the loss of the profits which B would have made if A had 
been able to sing but must refund to B the i,ooo rupees paid in advance. 


66. Tne rescission of a voidable contract may be communi- 
. . cated or revoked in the same manner, 

or^?evoWngTsdssion“ ol and Subject to the same rules, as apply 
voidable contract. to the commutiicatioa or revocation ot a 


proposal.* 


67. If any promisee neglects or refuses to afford the promisor 


Effect of neglect of pro- 
misee to afford promisor 
reasonable facilities for 
performance. 


reasonable facilities for the performance 
of his promise, the promisor is excused 
by such neglect or refusal as to any non- 
performance caused thereby. 


Illuiiration : 

A contracts with B to repair B’s house. 

B neglects or refuses to point out to A the places in which his house 
requires repair ; 

A is excused for the non-performance of the contract if it is caused by 
such neglect or refusal. 


CHAPTER V. 

Of certain Relations resembling those created by 

Contract. 

68. If a person in capable of entering into a contract, or any 

Claim for necessaries sup* ^^om he is legally bound to support, 

plied to person incapable of IS supplied by another person With neces- 
contracling, or on his ac- saries suited to his condition in life, the 

person who has furnished such supplies 
is entitled to be reimbursed from the property of such incapable- 
person. 


• See S3. 3 and 5, supra. 
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Illustrations : 

(a.) A supplies B, a lunatic, with necessaries suitable to his condition in 
life ; A is entitled to be reimbursed from B’s property. 

(6.) A supplies the wife and children of B, a lunatic, with necessaries 
suitable to their condition in life: A is entitled to be reimbursed from B’s 
property. 

69. A person, who is interested in the payment of money 
o . , ^ £ which another is bound by law to pay, 

payingf money due by an- and who therefore pays it, JS entitled to 
other, in payment of which be reimbursed by the other, 
he is interested. 


Illustration : 

B holds lands in Bengal on a lease granted by A, the zamindar. The 
revenue payable by A to the Government being in arrear, his land is adver- 
tised for sale by the Government. Under the revenue law, the consequence 
of such sale will be the annulment of B’s lease. B, to prevent the sale and 
the consequent annulment of his own lease, pays to the Government the 
sum due from A : A is bound to make good to B the amount so paid. 

70. Where a person lawfully does anything for another 
Obligatiotuqf person enjoy- person, or delivers anything 10 him, not 

ing ber.eSrofjnon-gratuitous intending to do SO gratuitously, and such 

other person enjoys the bentfic ttiereof, 
the latter is bound to make compensation to the former in respect 
■of, or to restore, the thing so done or delivered.* 

Illustrations : 

(a.) A, a tradesman, leaves goods at B’s house by mistake ; B treats 
"the goods as his own ; He is bound to pay A for them. 

(^) A saves B’s property from fire : A is not entitled to compensation 
from B if the circumstances show that he intended to act gratuitously. 

71. A person who finds goods belonging to another, and 
Responsibility of ^nder of takes them into his Custody, is subject to 

the same responsibility as a bailee.f 


Liability of person to whom *^2. A person to whom money has 
money is paid, nr thing de- been paid, or anything delivered, by 
mistake or under mistake, or under coercion, $ must repay 
cr return it. 


suits by minors under s. 70 in Presidency Small Cause Courts, 
ee the Presidency Small Cause Courts Act (XV. of 1882), s. 32. 

*51 and 152, infra. As to definition of “ bailee,” see s. 148, 


t For definition of ” coercion,” see s. 15, supra. 
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Illustrations : 

{a.) A and B jointly owe lOO rupees to C. A alone pays the amount 
to C, and B, not knowing this fact, pays loo rupees over again to C : C 
is bound to repay the amount to B. 

(A) A railway company refuses to deliver up certain goods to the con- 
signee except upon the payment of an illegal charge for carriage. The con- 
signee pays the sum charged in order to obtain the goods : He is entitled 
to recover so much of the charge as was illegally excessive. 


CHAPTER VI. 

Of the Consequences of Breach of Contract. 

7S. When a contract has been broken, the party who suffers 
Compensation for loss or by such breach is entitled to receive, 
damage caused by breach of from the party who has broken the 
contract. contract, compensation for any loss or 

damage caused to him thereby, which naturally arose, in the usual 
course of things, from such breach, or which the parties knew when 
they made the contract to be likely to re«uU from the breach of it. 

Such compensation is not to be given for any remote and in- 
direct loss or damage sustained by reason of the breach. 

When an obligation resembling those created by contract has 
Compensation for failure been incurred, and has not been dis- 
to discharge obligation re- charged, any person injured by the faiJ- 
sembling those created by ure to' discharge it is entitled to receive 
contract. Same Compensation from the party 

in default as if such person bad contracted to discharge it, and 
had broken his contract. 

Explanation . — In estimating the loss or damage arising from 
a breach of contract, the means which existed of remedying the 
inconvenience caused by the non-performance of the contract must , 
be taken into account. 


Illustrations : 

(a.) A contracts to sell and deliver 50 maunds of saltpetre to B at » 
certain price to be paid on delivery. A breaks his promise ; B is entitled 
to receive from A, by way of compensation, the sum, if any, by which the 
contract-price falls short of the price for which B might have obtained 50 
maunds of saltpetre of like quality at the time when the saltpetre ought to 
have been delivered. 
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of 1872.] 

(6.) A hires B’s ship to go to Bombay, aud there take, on board, on 
the first of January, a cargo which A is to provide, and to bring it to 
Calcutta, the freight to be paid when earned. B’s ship does not go to 
Bombay, but A has opportunities of procuring suitable conveyance for the 
cargo upon terms as advantageous as those on which he bad chartered the 
ship. A avails himself of those opportunities, but is put to trouble and 
expense in doing so ; A is entitled to receive compensation from B in res- 
pect of such trouble and expense. 

(c.) A contracts to buy of B, at a stated price, 50 maunds of rice, no 
time being fixed for delivery. A afterwards informs B that he will not ac- 
cept the rice if tendered to him ; B is entitled to receive from A, by way 
of compensation, the amount, if any, by which the contract-price exceeds 
that which B can obiain for the rice at the time when A informs B that he 
will not accept it. 

((£.) A contracts to buy B’s ship for 60,000 rupees, but breaks his pro- 
mise : A must pay to B, by way of compensation, the excess, if any, of 
the contract-price over the price which B can obtain for the ship at the 
time of the breach of promise. 

(e.) A, the owner of a boat, contracts rvith B to take a cargo of jute to 
Mirzapur for sale at that place, starting on a specified day. The boat, 
owing to some avoidable cause, does not start at the time appointed, where- 
by the arrival of the cargo at Mirzapur is delayed beyond the time which it 
would have arrived if the boat had sailed according to the contract. After 
that date, and before the arrival of the cargo, the price of jute falls ; The 
measure of the compensation payable 10 B by A is the difference between 
the price which B could have obtained for the cargo at Mirzapur at the 
time when it would have arrived if forwarded in due course and its market, 
price at the time when it actually arrived. 

(/.) A contracts to repair B’s house in a certain manner, and receives 
payment in advance. A repairs the house, but not according to contract ; 
B is entitled to recover from A the costs of making the repairs conform to 
the contract. 

(ff-) A contracts to let his ship to B for a year, from the first of January, 
}or a certain price. Freights rai.se, and, on the first of January, the hire ob- 
tainable for the ship is higher than the contract-price. A breaks his pro- 
inisg: He must pay to B, by way of compensation, a sum equal to the 
diffe ence between the contract-price and the price for which B could hire 
a similar ship for a year on and from the first of January. 

{h.) A contracts to supply B with a certain quantity of shot at a fixed 
price, being a higher price than that for which A could procure and deliver 
the iron. B wrongfully refuses to receive the iron ; B must pay to A, by 
Way of compensation, the difference between the contract-price of tl\e iron 
and the sum for which A could have obtained and delivered it. 

(»'.) A delivers to B, a common carrier, a machine to be conveyed, 
without delay to A’s mill, informing B that his mil! is stopped for want 
of the machine. B unreasonably delays the delivery of the machine, and. 
A, in consequence, loses a profitable contract with the Government s A is 
entitled to receive from B, by way of compensation, the average amount of 
profit which would have been made by the working of the milt during the' 
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time that delivery of it was delayed but not the Joss sustained through the 
loss of the Government contract. 

(y.) A, having contracted with B to supply B with i,ooo tons of iron, 
at 100 rupees a ton, to be delivered at a stated time, contracts with C for 
the purchase of i,ooo tons of iron at So lupees a ton, telling C that he does 
so for the purpose of performing his contract with B, C fails to perform 
his contract with A, who cannot procure other iron, and B. in consequence, 
rescinds the contract ; C must pay to A 20,000 rupees, being the profit 
which A would have made by the performance of his contract with B. 

(16.) A contracts with B to make and deliver to B, by a fixed day, for ■ 
a specified price, a certain piece of machinery. A does not deliver the 
piece of machinery at the time specified, and, in consequence of this, B is 
obliged to procure another at a higher price than that which he was to 
have paid to A, and is prevented from performing a contract which B had 
made with a thiid person at the time of his contract with A (but which 
had not been then communicated to A), and is compelled to make com- 
pensation for breach of that contract s A must pay to B, by way of com- 
pensation, the difference betweeu the contract-price of the piece of machi- 
nery and the sum paid by B for another, but not the sum paid by B to the 
third person by way of compensation. 

{ 1 .) A, a builder, contracts to erect and finish a house by the first of 
January in order that B may give possession of it at that time to C, to 
•whom B has contracted to let it. A is informed of the contract between B 
and C. A builds the house so badly that before the first of January, it falls 
■down, and has to be rebuilt by B, who, in consequence, loses the rent which 
he was to have received from C, and is obliged to make compensation to 
C for the br< ach of his contract ; A must make compensation to B for the 
cost of rebuilding the house, fo: the rent lost, and for the compensation 
made to C. 

(7«.) A sells certain merchandise to B, warranting it to be of a parti- 
cular quality, and B, in reliance upon this warranty, sells it to C with a 
similar warranty. Ihe goods prove to be not according to the warranty 
and B becomes liable to pay C a sum of money by way of compensation; 

B is entitled to be reimbursed this sum by A. 

(m.) a contracts to pay a sum if money to B cn a day specified. A 
does not pay the money on that day. B, in consequence of not receiving 
the morey on that day, is unable to pay his debts, and is totally ruined ; 
A is not liable to make good to B anything except the principal sum he 
•contracted to pay together with interest up to the day of payment. 

(o.) A contracts to deliver 50 maunds of saltpetre to B on the first of 
January at a certain price. B afterwards, before the first of January, con- 
tracts to sell the saltpetre to C at a price higher than the market-price of 
the first of January. A breaks his promise ; In estimating the compensa- 
tion payable by A to B. the market-price of the first of January, and not 
the profit which would have arisen to B from the sale to C, is to be taken 
into account. 

(p.) A contracts to sell and deliver 500 bales of cotton to B on a fixed 
day. A knows nothing of B's mode of conducting his business. A ^breaks 
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his promise, and B, having no cotton, is obliged to close his mill : A is 
not responsible to B for the loss caused to B by the closing of the mill. 

(q.) A contracts to sell and deliver to B, on the first of January, certain 
cloth which B intends to manufacture into caps of a particular kind, foe 
which there is no demand except at that season. Thte cloth is not de- 
livered till after the appointed time, and too late to be used that year in 
making caps; B is entitled to receive from A, byway of compensation, 
the difference between the contract-price of the cloth .and its market-price 
at the time of delivery, but not the profits which he expected to obtain by 
making caps, nor the expenses which he has been put to in making pre- 
paration for the manufacture, 

(r.) A, a ship-owner, contracts which B to convey him from Calcutta 
to Sydney in A's ship sailing on the first of January, and B pays to A, 
by way of deposit, one-half of his passage-money- The ship does not 
sail on the first of January, and B, after being, in consequence, detained 
in Calcutta for some time, and thereby put to some expense, proceeds to 
Sydney in another vessel, and, in consequence, arriving too late in Sydney, 
loses a sum of money : A is liable to repay to B his deposit with interest' 
and the expense to which he is put by his detention in Calcutta, and. 
the excess, if any of the passage-money paid for the second ship over 
that agreed upon for the first, but not the sum of money which B lost 
by arriving in Sydney too late. 

74.* When a contract has been broken, if a sum is named 
Compensation for breach in the contract as the amount to be 
of contract where penalty paid in case of such breach, or if the 
stipulated for. contract contains any other stipulation by 

Way of penalty, the party complaining of the breach is entitled, 
whether or not actual damage or loss is proved to have been 
caused thereby, to receive from the party who has broken the 
contract reasonable compensation not exceeding the amount so 
named, or, as the case may be, the penalty stipulated for. 

Explanation. — A stipulation for increased interest from the 
dak of default may be a stipulation by way of penalty. 

Exception . — When any person enters into any bail-bond, 
recognisance, or other instrument of the same nature, or, under the 
provisions of any law, or under the orders- of the Government of 
India, or of any Local Government, gives any bond for the perfor- 
mance of any public duty or act in which the public are interested, 

’ Para, i of s. 74 and the Exl>lnnation following it have been .sub- 
stituted for the paragraph originally enacted. The difference between the 
old and the new paragraph is shown by the italicized v/ords, which .are 
newly inserted in the repealed paragraph. The Explanation which 
tollows para, i is entirely new. See the Indian Contract Act Amend- 
ment Act tVI. of 1899), s. 4 (r). Amend 
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be shall be liable, upon breach of the condition of any such instru- 
ment, to pay the whole sum mentioned therein. 

Explanation . — A person who enters into a contract with 
Government does not necessarily thereby undertake any public 
duty or promise to do an act in which the public are interested. 

Illustrations : 

(ff.) A contracts with B to pay 3 Rs. 1,000 if he fails to pay B Rs. 500 
on a given day. A fails to pay B Rs. 500 on that day : B is entitled to 
recover from A such compensation, not exceeding Rs. 1,000, as the Court 
considers reasonable. 

{b.) A contracts with B that, if A practises as a surgeon within 
Calcutta, he will pay B Rs. 5,000. A practises as a surgeon in Calcutta i 
B is entitled to such compensation, not exceeding Rs, 5,000, as the 
Court considers reasonable. 

(c.) A gives a recognisance binding him in a penalty of Rs. 500 
to appear in Court on a certain day. He forfeits his recognisance : He 
js liable to pay the whole penalty. 

(if.)* A gives B a bond for the repayment of Rs 1,000 with interest 
at 12 per cent, at the end of six months, with a stipulation that, in 
case of default, interest shall be payable at the rate of 75 per cent, from 
the date of default: This is a stipulation by way of penalty, and B is 
only entitled to recover from A such compensation as the Court considers 
reasonable. 

(e.)* A, who owes money to B, a money-lender, undertakes to 
repay him by delivering to him 10 maunds of grain on a certain date, 
and stipulates that, in the event of his not delivering the stipulated amount 
by the stipulated date, he shall be liable to deliver 20 maunds ; This is 
a stipulation by way of penalty, and B is only entitled to reasonable 
compensation in case of breach. 

(/.)* A undertakes to repay B a loan of Rs. 1,000 by five equal 
monthly instalments, with a stipulation that, in default of payment of 
any instalment, the whole shall become due ; This stipulation is not by 
way of penalty, and the contract may be enforced according to its terms. 

(g,)* A borrows Rs. 100 from B, and gives him a bond for Rs, 200 
payable by five yearly instalments of Rs. 40, with a stipulation that, in 
default of payment of any instalment, the whole shall become due; 
This is a stipulation by way of penalty. 

75. A person who rightfully recinds a contract is entitled 
. Party rightfully rescinding fo Compensation for any damage which 
contract entitled to compen- be has sustained through the non-fulfil- 

ment of the contract. 


* Illustrations (d), (e), {/), and (g) have been added fo the original 
ones to s 74 by the Indian Contract Act Amendment Act (VI. of 1899), 
--S. 4 (^)- 
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Illustration’. 

A, a singer, contracts with B, Ithe manager of a theatre, to sing at his 
theatre for two nights in every week during the next two months, and B 
engages to pay her 100 rupees for each night’s performance. On the sixth 
night A wilfully absents herself from the theatre, and B, in consequence, 
rescinds the contract : B is entitled to claim compensation for the damage 
which he has sustained through the non-fulfilment of the contract. 


CHAPTER VII. 

Sale of Goods. 


When Properly in Goods sold passes. 


76. In this Chapter, the word 
‘ goods' means and includes every kind 
of moveable property. 

77. * Sale’ is the exchange of propeny for a price. It involves 

the transfer of the ownership of the thing 
sold from the seller to the buyer. 

78. Sale is effected by offer and 
acceptance of ascertained goods for a 
price, 


Goods’ defined. 


'Sale defined. 


Sale how effected. 


or of a price for ascertained goods, 

together with payment of the price or delivery of the goods; 
or with tender, part-payment, earnest, or part-delivery ; or with an 
agreement, express or implied, that the payment or delivery, or 
both, shall be postponed. 

Where there is a contract for the sale of ascertained goods; 
the property in the goods sold passes to the buyer when the whole 
or part ot the price, or when the earnest, is paid, or when the 
whole or part of the goods is delivered. 

If the parties agree, expressly or by implication, that the 
payment or delivery, or both, shall be postponed, the property 
passes as soon as the proposal for sale is accepted. 


Illustrations : 

(a.) B offers to buy A’s horse for 500 rupees. A accepts B’s offer, 
and delivers the horse to B : The horse becomes B’s property on delivery. 

* That is, when the whole is delivered, or when part is delivered in 
progress of delivery of the whole . — See s. 92, infra. 
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(&.) A sends goods to B with the request that he will buy them at a 
stated price if he approves of them, or return them if he does not approve 
of them. B retains the goods, and informs A that he approves of them: 
The goods become B’s when B retains them. 

(c.) B offers A, for his horse, 1,000 rupees, the horse to be delivered 
to B on a stated day, and the price to be paid on another stated day. A 
accepts the offer : The horse becomes B’s as soon as the proposal is 
accepted. 

(d.) B offers A, for his horse, 1,000 rupees on a month’s credit. A 
accepts the offer : The horse becomes B’s as soon as the offer is accepted. 

(e.) B, on the first January, offers to A, for a quantity of rice, 2,000 
rupees, to be paid on the first March following, the rice not to be taken 
away till paid for. A accepts the offer : The rice becomes B’s as soon as 
the offer is accepted . 


79. Where there is a contract for the sale of a thing which 

has yet to be ascertained, made, or 
finished,* the ownership of the thing 
is not transferred to the buyer until it 
is ascertained, made, or finished. 


Transfer of ownership of 
thing sold, which has yet to 
be ascertained, made, or 
finished. 


B orders A, a barge-builder, to make him a barge. The price is not 
made payable by instalments. While the barge is building, B pays to A 
money from time to time on account of the price : The ownership of the 
barge does not pass to B until it is finished. 

80. Where, by a contract for the sale of goods, the seller is 
Completion of sale of goods 1° do anything to them for the purpose 
which the seller is to put into of putting them into a state in which the 
state in which buyer is to buyer is to take them, the sale is not 
take them. complete until such thing has been done. 

Illustration ; 


A, a ship-builder, contracts to sell to B for a stated price a vessel 
which is lying in A’s yard ; the vessel to be rigged and fitted for a voyage, 
and the price to be paid on delivery -. Under the contract, the property in 
the vessel does not pass to B until the vessel has been rigged, fitted up, 
and delivered. 


Completion of sale of goods 
when seller has to do any- 
thing thereto in order to as- 
certain price. 


81. Where anything remains to be 
done to the goods by the seller for the 
purpose of ascertaining the amount of 
the price, the sale is not complete until 
this has been done. 


I 


* See s, 80, infra. 
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Jllustrations. 

t 

(a.) A, the owner of a stack of bark, contracts to sell it to B, weigh 
and deliver it, at 100 rupees per ton. B agrees to take and pay for it on a 
certain day. Part is weighed and delivered to B : The ownership of the 
residue is not transferred to B until it has been weighed pursuant to the 
contract. 

(b) A contracts to sell a heap of clay to B at a certain price per ton-- 
B is, by the contract, to load the clay in his own carts, and to weigh each, 
load at a certain weighing machine, which his carts mubt pass on their 
way from A’s grounds to B's place of deposit : Here, nothing more remains 
to be done by the seller ; the sale is complete, and the ownership of the 
heap of clay is transferred at once. 

82. Where the goods are not ascertained at the time of 
Completion of sale when making the contract of sale, it is 

goods are unascertained at necessary to the completion of the sale 
date of contract. that the goods shall be ascertained.* 

1 ’ 
lllustraiion, 

A agrees to sell to B 20 tons of oil in A’s cisterns. A’s cisterns con- 
tain more than 20 tons of oil : No portion of the oil has become the pro- 
perty of B, 

83. Where the goods are not ascertained at the time of 
Ascertainment of goods by making the agreement for sale, but 

subsequent appropriation. goods answering the description in the 
agreement are subsequently appropriated by one parly for the pur- 
pose of the agreement, and that appropriation is assented to by the, 
other, the goods have been ascertained, and the sale is complete. 

lllustraiion. 

A, having a quantity of sugar in bulk more than sufficient to fill 20 
hogsheads, contracts to sell B 20 hogsheads of it. After the contract, A. 
fills 20 hogsheads with the sugar, and gives notice to B that the hogsheads 
are ready, and requires him to take them away. B says he will take them 
as soon as he can ; By this appropriation by A and assent by B, the 
sugar becomes the property of B. 

84. Where the goods are not ascertained at the time of 

Ascertainment of goods by making the contract of sale, and, by the 

seller’s selection. terms of the 'Contract, the seller is to do 

an act with reference to the goods which cannot be done until they 
are appropriated to the buyer, the seller has a right to select any 


* See s, 79, supra. 
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goods answering to the contract, and,' by his doing so, the goods 
are ascertained. 

’ Illustration. 

B agrees with A to purchase of him at a stated price, to be paid on a 
fixed day, 50 maunds of rice out of a larger quantity in A’s granary. It is 
agreed that B shall send sacks for the rice, and that A shall put the rice 
into them. B does so, and A puts 50 maunds of rice into the sacks : The 
goods have been ascertained. 

85. Where an agreement is made for the sale of immove- • 
Transfer of ownership of able and moveable property combined, 
moveable property when sold the Ownership of the moveable property 
together with immoveable. does not pass before the transfer of the 

immoveable property. 

Illustration. 

A agrees with B for the sale of a house and furniture : The ownership 
<of the furniture does not pass to B until the house is conveyed to B. 

Buyer to bear loss after S0. When goods have become the 

goods have become his property of the buyer, he must bear any 
property. jogg arising from their destruction or 

injury. 


Illustrations. 


(a) B offers and A accepts 100 rupees for a stack of fire- wood stan* 
ding on A’s premises the fire-wood to be allowed to remain on A’s premises 
till a certain day, and not to be taken away till paid for. Before payment, 
and while the firewood is on A’s premises, it is accidentally destroyed by 
fire: B must bear the loss. 

(i.) A bids 1,000 rupees for a picture at a sale by auction. After 
the bid, it is injured by an accident. If the accident happens before the 
hammer falls, the loss falls on the seller ; if afterwards, on A. 


87. When there is a contract for the sale of goods not yet 
Transfer of ownership In existence, the ownership of the goods 
of goods agreed to be sold may be transferred by acts done after 
while non-existent. goods are produced in pursuance 

of the contract by the seller, or by the buyer with the seller's 
assent 

Illustrations. 


(a.) A contracts to sell to B for a stated price, all the indigo which 
shall be produced at A’s factory during the ensuing year. A, when 
the indigo has been manufactured, gives B an acknowledgement that he 
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iolds the indigo at his disposal : The ownership of the indigo vests 
in B from the date of the acknowledgement. 

(J.) A, for a stated price, contracts that B may take and sell any 
crops that shall be grown on A’s land in succession to the crops then 
standing. Under this contract, B, with the assent of A, takes possession 
of some crops grown in succession to the crops standing at the time 
of the contract ; The ownership of the crops, when taken possession of, 
vests in B. 

(c.) A, for a stated price, contracts that B may take and sell any crops 
that shall be grown on his land in succession to the crops then standing. 
Under this contract, B applies to A for possession of some crops grown 
in succession to the crops which were standing at the time of the contract. 
A refuses to give possession : The ownership of the crops has not passed 
■to B, though A may commit a breach of contract in refusing to give'* 
possession. 

88. A contract for the sale of goods to be delivered at 4 

Contract to sell and deli- binding, though the gOOds 

ver at future day goods not are not m the possession of the seller 
in seller’s possession at date at the time of making the contract, and 

of contract. though, at that time, he has no reason- 

able expectation of acquiring them otherwise than by purchase. 

Illustration, 

A contracts, on the first January, to sell B 50 shares in the East 
Indian Railway Company, to be delivered and paid for on the first March 
of the same year. A, at the time of making the contract, is not in pos- 
session of any shares : The contract is valid. 

89. Where the price of goods sold is not fixed by the con- 

Determination of price not tract of sale, the buyer is bouud to 

■fixed by contract. pay the seller such a price as the 

Court considers reasonable. 


Illustration, 

B, living in Patna, orders of A, a coach-builder at Calcutta, a carriage 
of a particular description. Nothing is said by either as to the price. The 
order having been executed, and the price being in dispute between the 
buyer and the seller, the Court must decide what price it considers reason- 
able. . , 


Delivery, 

90. Delivery of goods sold may be made by doing anything 

Delivery how made. the _ effect of putting them 

in the possession of the buyer, or of 
person authorized to hold them on his behalf. 
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‘ ‘ ' ' ' lllustratioHs. 

t 

(a.) A sells to B a horse, and causes or permits it to be removed from 
A’s stable to B’s : The removal to B’s stable is a delivery. 

{b.) B in England orders loo bales of cotton from A, a merchant of 
Bombay, and sends his own ship to Bombay for the cotton ; The putting 
the cotton on board the ship is a delivery to B. , 

(c.) A sells to B certain specific goods which are locked up in a go* 
down. A gives B the key of the godown in order that he may get the 
goods ; This is delivery. 

' {d.) A sells to B five specific casks of oil. The oil is in the warehouse 

of A. B sells the five casks to C. A receives warehouse-rent for them 
{rom C ; This amounts to a delivery of the 'oil to C, as it shows an assent 
oh the part of A to hold the goods as warehousemen of C. 

(e.) A sells to B 50 maunds of rice in the possession of C, a ware- 
houseman. A gives B an order to C to transfer the rice to B, and C as- 
sents to such order, and transfers the rice in his books to B : This is a 
delivery. 

' {/.) A agrees to sell B five tons of oil, at 1,000 rupees per ton, to be 

paid for at the time of delivery. A gives to C, a wharfinger, at whose 
wharf he had twenty tons of the oil, an order to transfer five of them into 
the name of B. C makes the transfer in his book s, and gives A’s clerk a 
notice of the transfer for B A’s clerk takes the transfer notice to B, and 
offers to give it to him on payment of the price of the oil. B refuses to 
pay; There has been no delivery to B, as B never assente d to make C 
bis agent to hold for him the five tons selected by A 

91. A delivery to a wharfinger or carrier of the goods sold has 
Effect of delivery to whar- the same effect as a delivery to the buyer, 

finger or carrier. but does not render the buyer liable for 

the price of goods which do not reach him unless the delivery is 
so made as to enable him to hold the wharfinger or carrier respon- 
sible for the safe custody or delivery of the goods. ^ 

Illustration. 

B, at Agra, orders of A, who lives at Calcutta, three casks of oil to be 
sent to him by railway. A takes three casks of oil directed to B to the rail- 
way station, and leaves them there without conforming to the rules which 
must be complied with in order to render the Railway Company responsible 
for their safety. The goods do not reach B ; There has not been a suffi- 
cient delivery to charge B in a suit for the price. 

92. A delivery of part of goods, in progress of the delivery 

of the whole, has the same effect for 
Effect of part-dehvery. purpose of passing the property in 

such goods as a delivery of the whole; but a delivery of part of 
the goods, with an intention of severing it from the whole, does 
not operate as a delivery of the remainder. 
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Illustrations. u 

t 

(a.) A ship arrives in a harbour laden with a cargo consigned to A, 
the buyer of the cargo. The captain begins to discharge it, and delivers 
over part of the goods to A in progress of the delivery of the whole ; This 
is a delivery of the cargo to A for the purpose of passing the property in 
the cargo. 

, • (6.) A sells to B a stack of firewood, to he paid for by B on delivery. 
After the sale, B applies for and obtains from A leave to , take away some 

of the firewood s This has not the legal effect of delivery of the whole. 

\ ’ 

(c.) A sells 50 maunds of rice to B. The rice remains in A’s warehouse . 
After the sale, B sells to C lo maunds of the rice, and A, at B’s desire, sends 
the lo maunds to C. This has not the legal effect of a delivery of the 
whole. 

93. In the absence of any special promise, the seller -of 
Seller not bound to deli- goods is not bound to deliver them 
ver until buyer applies for until the buyer applies for delivery.* 
delivery. 


94. In the absence of any special promise as to delivery, 
■u, goods sold are to be^ delivered at the 

; place at Which ihey are 'at the time of 

the sale : and goods contracted to be sold are to be delivered at 
the place at which they are at the time of the contract for sale, dr 
if not then in existence, at the place at which they are produced, 


Seller’s Lien. 

95 . Unless a contrary intention appears by the contract, a 
Seller’s lien. Seller has a lienf on sold goods as long 

as they remain in his possession, and 
Ihe price or any part of it remains unpaid,^ 

q 6 . Where, by the contract, the payment is to be made at a 
Lien where payment to be future day, but no time is fixed for the 
I future day, but no delivery of the goods, the seller has no 
h«.Jxedfor d.l„.„. the buyer is entitled to a 

present delivery of the goods without payment. But, if the buyer 
becomes insolvent before delivery of the goods, or, If the' time ap- 
pointed for payment arrives before the delivery of the goods, the 
seller may retain the goods for the price. ’ . • ' 


* See s. 46, supra. 

T For the amoPnt of the purchase-money. ji' , j ^ ^ 

'• ' t Or untendeted. 1 , i - 1 . ,1-^ 
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Explamiion. — A person ' is insolvent who has ceased to pay 

his debts in the usual course of busi- 
* Insolvency ’ defined.! ness, or who is incapable of paying 

them. 

Illustration. 

• 

A sells to B a quantity of sugar in A's warehouse. It is agreed that 
^hree months’ credit shall be given. B allows the sugar to remain in A’s 
warehouse. Before the expiry of the three months, B becomes insolvent 
A may retain the goods for the price. 

97. Where, by the contract, the payment is to be made at 

a future day, and the buyer allows the 
Seller’s lien where payment goods to remain in the possession of the 

and bqyer^ afiows goodsTo seller until that day, and does not then 
remain in seller’s possession, pay for them, the seller may retain the 

goods for the price. 

Illustration. 

A sells to B a quantity of sugar in A’s warehouse. It is agreed that 
three months’ credit shall be given. B allows the sugar to remain in A’s- 
warehouse till the expiry of the three months, and then does not pay for 
them : A may retain the goods for the price. 

98. A seller, in possession of goods sold, may retain them 
Seller’s lien against sub- for the price against any subsequent 

sequent buyer. buyer unless the seller has recognized 

the title of the subsequent buyer. 

Stoppage in Transit. 

^ 99. A seller who has parted with the possession of the^ 

Power of seller to stop in goods, and has not received the whole 
transit. price, may, if the buyer becomes in- 

solvent, stop the goods while they are in transit to the buyer. 

100. Goods are to be deemed in transit while they are in 
When goods are to be the possession of the carrier, or lodged 
deemed in transit. at any place in the course of transmis- 

sion to the buyer, and are not yet come into the possession of the 
buyer or any person on his behalf, otherwise than as being in pos- 
session of the carrier, or as being so lodged. 

Illustrations. 

la.) B, living at Madras, nrders goodsnf Aat Patna, and directs that 

they shall be sent to Madras.' The^oods are sent to Calcutta, and tner 
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delivered to C. a wharfinger, to be forwarded to Madras : The goods, 
while they are in the possession of C, are in transit. 

• (J.) B, at Delhi, orders goods of A at Calcutta. A consigns and 
forwards the goods to B at Delhi. On arrival there, they are taken to the 
warehouse of B, and left there, B refuses to receive them, and imme- 
diately afterwards stops pay ment : The goods are in transit. 

(c.) B, who lives at Puna, orders goods of A at Bombay. A sends 
them to Puna by C, a carrier appointed by B. The goods arrive at Puna, 
and are placed by C, at B’s request, in C ’s warehouse for B ; The goods 
are no longer in transit. ' 

(d.) B, a merchant of London, orders 100 bales of cotton of A, a 
merchant at Bombay. B sends his own ship to Bombay for the cotton ♦. 
The transit is at an end when the cotton is delivered on board the ship. 

(e) B, a merchant of London, orders too bales of cotton of A, a 
merchant at Bombay. B' sends his own ship to Bombay for the cotton. 
A delivers the cotton on board the ship, and takes bills of lading from 
the master, making the cotton deliverable to A’s order or assigns. The 
cotton arrives at London, but, before coming into B’s possession, B be- 
comes insolvent. The cotton has not been paid for ; A may stop the- 
cotton. 


101 . The seller’s right of stoppage does not, except in the- 
Continuance of right of cases hereinafter mentioned, cease om 
stoppage. the buyer’s re-selling the goods while 

in transit, and receiving the price, but continues until the goods- 
have been delivered to the secon d buyer, or to some person on his 
behalf. 


102. The right of stoppage ceases if the buyer, having 
Cessation of right on as- obtained a bill of lading or other do- 
sigament, by buyer, of bill cument showing title to the goods,"* 
^ ^ assigns it, while the goods are in transit 

to a second buyer, who is acting in good faith, and who gives valu- 
able considejation for them. 


Illustrations. 

(®0 A sells and consigns certain goods to B, and sends him the bill of 
lading. A being still unpaid, B becomes insolvent, and, while the gooda 
Me in transit, assigns' the bill of lading for cash to C, who is not awaro 
of his insolvency A cannot stop the goods in transit. 

(i.) A sells and consigns certain goods to B, -A being still unpaid. B- 
becomes insolvent, and, while the goods are still in transit, assigns thfr 
bill of lading for cash to C, who knows that B is insolvent ; The assign- 
vaent not being in good faith, A may still stop the goods in transit. 
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103. Where a bill of lading or other instrument of title to 
^ Stoppage where bill of , Jad- any goods is assigned' by ’ the buyer of 
inp , IS plcdfred to secure ' such goods by Way of pledge to secure 
specific .advance. advance made jspecifically upon it in 

good faith, the seller cannot, except on payment or tender to the 
pledgee of the advance so made, stop the goods in transit. 

Jltustraiions. 


(fl.) A sells and consigns goods lo B of the value of i2,ooo rupees. B 
assigns the bill of lading for these goods to C to secure a specific advance of 
5,000 rupees made to him upon the bill of lading by C. B becomes insol- 
vent, being indebted to C to the amount of 9,000 rupees; A is not entitled 
to stop the goods except on payment or tender to C of 5,000 rupees. 

(i.) A sells and consigns goods to B of the value of 12,000 rupees. B 
assigns the bill of lading for these goods to C to secure the sum of 
rupees due from him to C upon a general balance of account. B becomes 
insolvent : A is entitled to stop the goods in transit without payment or 
tender to C of the S,ooo rupees. 


104. The seller may effect stoppage in transit, either by 

Stoppage how effected. possession of fhe goods 

, or by givmg notice of his claim to the 

carrier or other depository in whose possession they are. 

105. Such notice may be given, either to the person who has 

Nolic. o( Clai™. .possession of the sootls 

or to the principal whose servant nas 
possession. In the latter case, the notice must be given at such 
a time, and under such circumstances, that the principal, by the 
exercise of reasonable diligence, may communicate it to his servant 
in time to prevent a delivery to the buyer. ' ' 

100. Stoppage in transit entitles the seller to hold the goods 
r>. . .. c „ . stopped until the price of thfc whole of 

the goods sold is paid. 


, Illustration. 

A sells to B 100 bales of cotton; 60 bales having come into B’s pos*. 
session, and 40 being still in transit. B becomes insolvent, and A, being 
still unpaid, stops the 40 bales in transit : A is entitled to hold the 40. 
bales until the price of the 100 bales is paid. 

jRe-sale. 

107 . Where the buyer of goods fails to perform his part bf 
' Re-sale on buyer's failure, ‘he contract, either by not taking the 
to perform. • • . ■ .goods sold ^0 him, or by not paying ror 



of 1872.] CONTRACT. 5 ? 

them, the seller, having a lien on the goods, or having stopped 
them in transit, may, after giving notice to the buyer of his mten- 
Vion to do so, re-sell them after the lapse of a reasonable timB, and- 
the buyer must bear any loss, but is not entitled to any profit, 
which may occur on such re-sale. ^ 

Title. 

108. No seller can give to the buyer of goods a better title 
Title conveyed by seller oi to those goods than he has himself, 
goods to buyer, escept in the following cases 1 — 

Exception i . — When any person is, by the consent of the 
owner, in possession of any goods, or of any bill of lading, dock- 
warrant, warehouse-keeper’s certificate, wharfinger’s certificate, or 
warrant or order for delivery, or other document shosving title to 
goods, he may transfer the ownership of the goods, of which 
he is so in possession, or to which such documents relate, to any 
other person, and give such person a good title thereto, not- 
withstanding any instructious of the owner to the contrary Pro* 
vided that the buyer acts in goods faith, and under circumstances 
which are not such as to raise a reasonable presumption that the 
person in possession of the goods or documents has no right to sell 
the goods. 

Exception 2 . — If one of several joint owners of goods has the 
sole possession of them by the permission of the co-owners, the 
ownership of the goods is transferred to any person who buys them 
of such joint owner in good faith, and under circumstances which 
are not such as to raise a reasonable presumption that the person 
in possession of the goods has no right to sell them. 

Exception y. — When a person has obtained possession of 
goods under a contract voidable at the option of the other party 
thereto, the ownership of the goods is transferred to a third person, 
who, before the contiact is rescinded, buys them in good faith of 
the person in possession, unless the circumstances which render 
the contract voidable amounted to an offence committed by the 
person in possession or those whom he represents. 


In this case the original seller is entitled to compensation 
from the original purchaser for any loss which the seller may have 
sustained by being prevented from rescinding the contract. 
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Illusitafions, 

(a.) A buys from B, in good faith, a cow which B had stolen from C i 
The property in the cow is not transferred to A. 

(.i.) A, a merchant, entrusts B, his agent, with a bill of lading relating 
to certain goods, and instructs B not to sell the goods for less than a cer- 
tain price, and not to give credit to D. B sells the goods to D for less than 
that price, and gives D three months' credit j The property in the goods 
passes to D. 

(c.) A sells to B goods of which he has the bill of lading, but the bill 
of fading is made out for delivery of the goods to C, and it has not been 
endorsed by C ; The property is not transferred to B, 

(rf.} A, B, and C arc joint Hindu brothers, who own certain cattle in 
common, A is left fay B and C in possession of a cow, which he sells to 
D. D purchases io»a fide ; The property in the cow is transferred to D. 

{e.) A, by a misrepresentation not amounting to cheating, induces B- 

to sell and deliver to him a horse. A sells the horse to C before B has 
rescinded the contract s The property in the horse is transferred to C 
B is entitled to compensation from A for any loss which B has sustained 
by being prevetited from rescinding the contract. 

{/.) A compels B by wrongful intimidation, or induces him by cheat- 
ing or forgery, to sell him a horse, and, before B rescinds the contract, 
sells the horse to C t The property is not transferred to C. 

Warran/y, 

109. If the buyer or any person claiming under him is, bf 
Seller's responsibility for reason of the invaVidiiy of the seller & 
badness of title. title, deprived of the thing sold, the seller 

is responsible to the buyer or the person claiming under him for 
loss caused thereby unless a contrary inlemion appears by the 
contract. 

Establishment of implied 
vrarcanty of goodness or 
quality. 


Warranty of soundness 
implied on sale of provisions. 


Warranty of bulk implied 
On sale of goods by sample. ii 


110. An implied warranty of good- 
ness or quality may be established by 
the custom of any particular trade. 

111. On the sale of provisions,, 
there is an implied warranty that they 
are sound. 

112. On the sale of goods by 
sample, there is an implied warranty that 
the bulk is equal in quality to the 
sample.* 


.* Ste s. lt8, infra. 
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113. Where goods are sold as being of a certain denomina- 
Warranty implied where tion, there is ,an implied warranty that 
goods are sold as being of a they are such goods as are commercially 
certain denomination. known by that denomination, although, 

the buyer may have bought them by sample or after inspection of 
the bulk. 

Explanation. — ^But, if the contract specifically states that the 
goods, though sold as of a certain denomination, are not warranted 
to be of that denomination, there is no implied warranty. 

lllusiraiions. 

{a ) A, at Calcutta, sells to B twelve bags of " waste silk ” then on its 
way from Murshidabad to Calcutta : There is an implied warranty by A 
that the silk shall be such as is known in the market under the denomina- 
tion of " waste silk.” 

(&.) A buys, by sample, and after having, inspected the bulk, loo bales- 
of " Fair Bengal ■” cotton. The cotton proves not to be such as is known 
in the market as “ Fair Bengal ; ” There is a breach of warranty. 

114. Where goods have been ordered for a specified purposiV 
Warranty where goods or- for which goods of the denomination 
dered for a specified purpose, mentioned in the order are usually sold, 
there is an implied warranty by the seller that the goods supplied 
are fit for that purpose.* 


Illustration. 

B orders of A, a copper-manufacturer, copper for sheathing a vessel. 
A, On this order, supplies copper : There is an implied warranty that the 
copper is fit for sheathing a vessel. 


Warranty on sale of article 
of well-known ascertained 
kind. 


115. Upon the sale of an article 
of a well-known asceriained kind, there 
is no implied warranty of its fitness ^for 
any particular purpose. 


Illustration. 

B writes to A, the owner of a patent invention for cleaning cotton— 
” Send me your patent cotton cleaning machine to clean the cotton at my 
factory.” A sends the machine according to order ; There is an implied 
warranty by A that it is the article known as A's patent cotton-cleaning 
machine, but none that it is fit for the particular purpose of cleaning tne- 
cotton at B’s factory, v 

' I 


* Set s. iiZ, infra. , 
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116. In the absence of fraud, and of any express warranty of 
Seller when not responsible quality, the seller of an article which 

£or latent defects. answers the description under which it 

was sold is not responsible for, a latent defect in it. 

Illustration. 

A sells to B a horse. It turns out that the horse had, at the time of 
the sale, a defect of which A was unaware : A is not responsible for this. 

117. Where a specific article, sold with a warranty, has been 
Buyer’s right on breach of delivered and accepted, and the war- 

warranty. ranty is broken, the sale is not thereby 

rendered voidable, but the buyer is entitled to compensation from 
the seller for loss caused by the breach of warranty. 

IlUistraiion. 

A sells and delivers to B a horse warranted sound. The horse proves 
to have been unsound at the time of sale j The sale is not thereby rendered 
voidable, but B is entitled to compensation f^rom A for loss caused by the 
^nsoundness. 

118. Where there has been a contract with a warranty fo 
Right Ot buyer on breach ‘S’® Sale of goods Which, at the lime or 

of warranty in respect of the contract. Were not ascettatned or not 
goods not ascertained. jn existence, and the warrant is broken, 

the buyer may accept the goods, or refuse to accept the goods when 
tendered, 

or keep the goods for a time reasonably sufficient for examin- 
ing and trying them, and then refuse to accept them : Provided 
that, during such time, he exercises no other act of ownership over 
Tthem than is necessary for the purpose of examination and trial. 

In any case, the buyer is entitled to compensation from the 
seller for any loss caused by the breach of warranty ; but, if he ac- 
cepts the goods, and intends to claim compensation, he must give 
notice of his intention to do so within a reasonable time after dis- 
covering the breach of the warranty. 

e 

Illustrations. 

(a.) A agrees to sell and, without application on B’s part, deliver to B 
coo bales of unascertained cotton by sample. Cotton not in accordance 
with sample is delivered to B : B may return it if he has not kept it longer 
than a reasonable time for the purpose of examination. 

(6.) B agrees to buy of A twenty-five sacks of flour by sampl^ 
flour is delivered to B, who pays the price. B, upon examination, nnas i 
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not equal to sample. B afterwards uses two sacks, and sells one : He! can* 
not now rescind the contract and recover the price ; but he is entitled to 
compensation from A for any loss caused by the breach of warranty. 

(c.) B makes two pairs of shoes for A by A’s order. When the shoes 
are delivered, they do not fit A. A keeps both pairs for a day. He wears 
one pair for a short time in the house, and takes a long walk out of doors 
in the other pair; He may refuse to accept the first pair, but not tho 
second. But he may recover compensation for any loss sustained by the 
defect of the second pair. 


Miscellaneous, , 

119* When the seller sends to the buyer goods not ordered 
When buyer may refuse to With goods Ordered, the buyer linay re- 
accept if goods not ordered fuse to accept any of the goods so sent 
are sent wjth goods ordered. jjjgjg jg qj. trouble In Separating 

ihe goods ordered from the goods not ordered. 


Illustration, 


A orders of B specific articles of china, B sends these articles to A ip 
a hamper with other articles of china which had not been ordered ; A may 
refuse to accept any of the goods sent. 

120. If a buyer wrongfully refuses to accept the goods sold 
Effect of wrongful refusal to him, this amounts to a breach of the 
to accept. contract of sale. 


121. When goods sold have been delivered to the buyer, the 

Right of seller as to rescls- seller is not entitled to rescind the con- 

sion on failure of buyer to tract on the buyer’s failing to pay the 
payp„cattta.fi.cd. ^ 

Stipulated by the contract that he should be so entitled. 


122. Where goods are sold by auction, there is a distinct 
Sale and transfer of lots and separate sale of the goods in each 
sold by auction. lot, by which the ownership thereof is 

transferred as each lot is knocked down. 


128. If, at a sale by auction, the seller makes use of pre- 
Effect of use, by seller, of tended biddings to raise the price, the 
pretended biddings to raise sale is voidable at the option of the 

buyer. 
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Or Indesinitt and Guaranteb. 

124. A contract by which one party promises to save the 
'Contract of indemnity' Other from loss caused to him by the 
defined, conduct of the promisor himself, or by 

the conduct af any other person, is called a “contract of indemnity.” 

Ulusiration. 


A contracts to idcmnify B against the consequences of any proceed* 
^ngs which C may take against B in respect of a certain sum of 300 rupees i 
This is a contract of idemnity. 


125. The promisee in a contract of indemnity, acting within 
Right of indemnity-holder the scope of his authority, is entitled to 
•when sued. recover from the promisor — 

(1) all damages which he may be compelled to pay in any 
•suit in respect of any matter to which the promise to indemnify 
■applies ; 

( 2 ) all costs which he may be compelled to pay in any such 
suit if, in bringing or defending it, he did not contravene the orders 
of the promisor, and acted as it would have been prudent for him 
•to act in the absence of any contract of indemnity, or if the promisor 
.authorized him to bring or defend the suit ; 

( 3 ) all sums which he may have paid under the terms of any 
-compromise of any such suit, if the compromise was not contrary 
to the orders of the promisor, and was one which it would have been 
prudent for the promisee to make in the absence of any contract 
of indemnity, or if the promisor authorized hin to compromise the 
suit. 


126. A "contract of guarantee” is a contract to perform the 
"Contract of guarantee,” promise, or discharge the liability, ^ a 
«‘surety,” “ principal debt- third person in case of his default. The 
or,” and “creditor.” person who gives the guarantee is called 

•the " surety " ; the person in respect of whose default the guarantee 
is given is called the "principal debtor”; and the person to whom 
the guarantee is given is called the " creditor." A guarantee may 
ibe either oral or written. 


127. Anything done, or any promise made, for the benefit of 
loHEideration for guar- the principal debtor, may be a sufficient 
ee. consideration to the surety for giving me 

guarantee. 
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Illustrations. 


(a.) B requests A to sell and deliver to him goods on credit. A agrees 
to do so provided C will guarantee the payment of the price of the goods. 
C promises to guarantee the payment in consideration of A’s promise 
to deliver the goods : This is a sufficient consideration for C’s promise. 

(6.) A sells and delivers goods to B. C afterwards requests A to 
forbear to sue B for the debt for a year, and promises that, if he does so, 
C will pay for them in default of payment by B. A agrees to forbear as 
requested ; This is a sufScient consideration for C’s promise, 

(c) A sells and delivers goods to B. C afterwards, without considera* 
•tion, agrees to pay for them in default of B : The agreement is void. 


128. Tne liabilily of the surety is co-estensive with that 
^ of the principal debtor unless it is 

urety s ra 1 1 y. Otherwise provided by the contract. 


Illustration. 


A guarantees to B the payment of a bill of exchange by C, the accep- 
tor. The bill is dishonoured by C. A is liable, not only for the amount 
of the bill, but also for any interest and charges which may have become 
^ue on it. 


'** Continuing guarantee.” 


129. A guarantee which extends 
to a series of transactions is called a 
“ continuing guarantee.” 


Illustrations. 

(a.) A, in consideration that B will employ C in collecting the rents 
of B’s zammdari, promises B to be responsible, to the amount of 5,000 
rupees, for the due collection and payment by C of those rents ; This is a 
continuing guarantee, 

(M A guarantees payment to B, a tea-dealer, to the amount of;fioo, 
•for any tea he may, from time to time, supply to C. B supplies C with 
tra to above the value of ;^ioo, and C pays B for it. Afterwards B sup- 
plies C with tea to the value of 200. C fails to pay ; The guarantee 
given by A was a continuing guarantee, and he is accordingly liable to B 

to the extent of 1 00. . 

A guarantees payment to B of the price of five sacks of flour to be 
•delivered by B to C, and to be paid for in a month. B delivers five sacks 
^ P^ys for them. Afterwards B delivers four sacks, to C, which C 
'sri guarantee given by A was not a continuing 

g arantee, and accordingly he is not liable for the price of the four sacks. 

130. A continuing guarantee may at any time be revoked 
Revocation of continuing by the surety, Ss to future transactions, 

by notice to the .creditor. 
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Illustrations. 

I ‘ {a.) A, in consideration of B’s discounting, at A’s request, bills of 
exchange for C; guarantees to B, for-twelve months, the due payment of. 
all such bills to the extent of 5,000 rupees. B discounts bills for C to the 
extent of 2,000 rupees. Afterwards, at the end of three months, A revokes 
the guarantee: This revocation discharges A from all liability to B for 
any subsequent discount. But A is liable to B for the 2,000 rupees on 
default of C. . 

(i.) A guranlees to B, to the extent of 10,000 rupees, that C shall 
pay all the bills that B shall draw upon him. B draws upon C. C accepts 
the bill. A gives notice of revocation. C dishonours the bill at maturity : 
A is liable upon his guarantee. 

131. The death of the surety operates/ in the absence of any 
Revocation of continuing contract to the contrary,, as a revocation 
guarantee by surety’s death, of a continuing guarantee, so far as 
regards future transactions. 

. , 132. Where two persons contract with a third person to un- 

Liability of tvyo persons, dertake a Certain liability, and also 
primarily liable, not affected contract with each Other that one' of 

them^Vlmo^^shall be sme- ^hem shall be liable only on the default 
ty on other’s default. of the other, the tifird person not being 

a party to such contract, the liability of each of such two per»son8 
to the third person under the first contract is not affected by the 
existence of the second contract, although such third person may 
have been aware of its existence. 

Illustration. 

A and B make a joint and several promissory note to C. A makes it, 
in fact, as surety for B, and C knows this at the time when the note is 
made : The fact, that A, to the knowledge of C, made the note as, surety 
)For B, is no answer to a suit by C against A upon the note. 

133. Any variance made without the surety’s consent in the 
Discharge of surety by terms of the contract between the 
variance in terms of contract, cipal and the creditor discharges the 
surety as to transactions subsequent to the variance. 

Illustrations. 

(<7.) A becomes surety to C for B’s conduct as a manager in C's Bank. 
Afterwards, B and C contract, without A’s consent, that B’s salary shall be 
raised, and that he shall become liable for one-fourth of the losses on 
overdraft. B allows a customer to overdraw, and the Bank loses a sum 
of money: A is discharged from his suretyship by the variance made 
without his consent, and is not liable to make good this loss. 
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(b.) A o’uarantees C against the misconduct of B in an office to which: 
B is appointed by C, and of which the duties [are defined by an Act of the 
Legislature. By a subsequent Act, the nature of the office is materially- 
altered. Afterwards, B misconducts himself : A is discharged by the 
change from future liability under his guarantee, though the misconduct of 
B is in respect of a duty not affected by the later Act. 

(c.) C agrees to appoint B as his clerk to sell goods at a yearly salary 
upon A’s becoming surely to C for B’s duly accounting for moneys re- 
ceived by him as such clerk. Afterwards, without A's knowledge or con- 
sent, C and B agree that B should be paid by a commission on the goods 
sold by him, and not by a fixed salary : A is not liable for subsequent 
misconduct of B. 

{d.) A gives to C a continuing guarantee to the extent of 3,000 
rupees for any oil supplied by C to B on credit. Afterwards, B becomes! 
embarrassed, and without the knowledge of A, B and C contract that C 
shall continue to supply B with oil for ready money, and that the pay- 
ments shall be applied to the then existing debts between B and C ; A 
is not liable on his guarantee for any goods supplied after this new ar- 
rangement. 

(e.) C contracts to lend B 5,000 rupees on the first March. A 
guarantees repayment. C pays the 5.ODO rupees to B on the first January r 
A is discharged from his liability, as the contract has been varied, inasmuch 
as C might sue B for the money before the first of March. 

134. The surety is discharged by any contract between the 
Discharge of surety by Creditor and the principal debtor, by 
release or discharge of prin- which the principal debtor is released p. 
cipal debtor. oj. by omission of the cre- 

ditor, the legal consequence of which is the discharge of the prin- 
cipal debtor.* 

Illustrations. 

(a.) A gives a guarantee to C for goods to be supplied by C to B. C 
supplies goods to B, and afterwards B becomes embarrassed, and contracts 
with his creditors (including C) to assign to them his properly in con- 
sideration of their releasing him from their demands ; Here B is,'; released 
from his debt by the contract with C, and A is dischargedifrom his- 
suretyship. 

A contracts with B to grow a crop of indigo on A’s land, and to 
deliver it to B at a fixed rate, and C guarantees A’s performance of this 
contract. B diverts a stream of water which is necessary for irrigation of 
As land, and thereby prevents him from raising the indigo : C is no longer 
liable on his guarantee. , 

_(c.) A contracts with B for a fixed price to build a house for B within, 
a stipulated time, B supplying the necessary timber. C guarantees J A’s 


• See ss. 39, 53, 54, 55, 62, 63, 67, 118, and i2o, supra. 
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performance of the contract, B omits to supply the timber : C is dis* 
■charged from his suretyship. 

135. A contract between the creditor and the principal 
Discharge of surety when debtor, by which the creditor makes a 

■creditor compounds with, composition With, or promises to give 
gives time to, or agrees not time to, Or not tO Sue, the principal 1 
*0 sue, principal debtor. debtor, discharges the surety, unless the 

surety assents to such contract. 

136. Where a contract to give time to the principal debtor 

c . . is made by the creditor with a third 

Surety not discharged ^ . . , . • i 

when agreement made with person, and DOt With the principal 
third person to give time to debtor, the surety is not discharged, 
■principal debtor. 


illustration. 

C, the holder of an overdue bill of exchange drawn by A as surety 
lor B, and accepted by B, contracts with M to give time to B ; A is not 
discharged. 

1 37. Mere forbearance on the part of the creditor to sue the 
Creditor’s forbearance to principal debtor, or to enforce any other 
sue does not discharge surety, remedy against him, does not, in the 
absence of any provision in the guarantee to the contrary, discharge 
the surety. 


Illustration, 

B owes to C a debt guaranteed by A. The debt becomes payable. 
C does not sue B for a year after the debt has become payable: A is 
■not discharged from his suretyship. 

138. Where there are co-sureties, a release by the creditor of 

Release of one co-surety one of them does not discharge the Others ,' 
does not discharge others. neither does it free the surety so released 
from his responsibility to the other sureties.* 

189. If the creditor does any act which is inconsistent with 
Discharge of surety by ‘^e rights of the surety, or omils to do 
creditor’s act or omission any act which his duty to the surety 
impairing surety’s eventual requires him to do, and the eventual 
remedy. remedy of the surety himself against the 

principal debtor is thereby impaired, the surety is discharged. 


f See s. 44, supra. ' 
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Illustrations. 

(a.) B contracts to build 1 a ship for C for a given sum to be paid 
by instalments as the work reaches certain stages. A becomes surety 
io C for B’s due performance of the contract. C, without the know- 
ledge of A, prepays to B the last two instalments ; A is discharged by 
the prepayment.* 

(6.) C lends money to B on the security of a joint and several pro* 
missory note made in C's favour by B, and by A. as surety for B, to* 
gether with a bill of sale of B's furniture, which gives power to C to 
sell the furniture, and apply the proceeds in discharge ot the note. Subse- 
quently, C sells the furniture, but, owing to his misconduct and wilful 
negligence, only a small price is realized : A is discharged from liability 
on the note. 

(c.) A puts M as apprentice to B, and gives a guarantee to B for M’s 
fidelity. B promises on his part that he will, at least once a month, 
see M make up the cash. B omits to see this done as promised, and M 
-embezzles : A is not liable to B on his guarantee. 

140. Where a guaranteed debt has become due, or default 

Rights of surety on pay- principal debtor to perform a 

ment or performance. guaranteed duty has taken place, the 

surety, upon payment or performance of all that he is liable for, 
is invested witli all the rights whicn the creditor had against the 
principal debtor.f 

141. A surety is entitled to the benefit of every security which 
Surety’s right to benefit of the creditor has against the principal 

-creditor’s securities. debtor at the time when the contract of 

suretyship is entered into, whether the surety knows of the existence 
of such security or not ; and, if the creditor loses or, without the 
consent of the surety, parts with such security, the surety is dis- 
charged to the extent of the value of the security. 


Illusirations. 


{a.) C advances to B, his tenant, 2,000 rupees on the guarantee of A. 
'C has also a further security for the 2,000 rupees by a mortgage of B’s 
furniture. C cancels the mortgage, B becomes insolvent, and C sue§ 
A on his guarantee : A is discharged from liability to the amount of the 
value of the furniture. 


(6 ) C, a creditor, whose advance to B is secured by a decree, receives 
also a guarantee for that advance frqm A. C afterwards takes B’s goods 
m execution under the decree, and then, without the knowledge of A, with- 
otaws the execution ; A is discharged. 


I s. 133, supra. 

t For example, the right to stop in transit. 
+ See s. 139, supra. 
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(c.) A, as surety for B, makes a bond jointly with B, to C, to secure a 
loan from C to B. Afterwards, C obtains from B a further security for the 
same debt. Subsequently, C gives up the further security ; A is not dis- 
charged. 

142. Any guarantee which has been obtained by means of . 
Guarantee obtained by misrepresentation made by the creditor, 
misrepresentation invalid. or with his knowledge and assent, con- 
cerning a material part of the transaction, is invalid. 

' 143. Any guarantee which the creditor has obtained by 
Guarantee obtained by means of keeping silence as to a 
concealment invalid. material circumstance is invalid. 

Illustrations. 

(a.) A engages B as clerk to collect money for him. B fails to account 
for some of his receipts, and A, in consequence, calls upon him to furnish 
security for his duly accounting. C gives his guarantee for B’s duly ac- 
counting. A does not acquaint C with B's previous conduct. B afterwards- 
makes default ; The guarantee is invalid. 

(6.) A guarantees to C payment for ir on to be supplied by him to B to 
the amount of 2,000 tons B and C have privately agreed that B should 
pay five rupees per ton beyond the market-price, such excess to be ap- 
plied in liquidation of an old debt. This agreement is concealed from A: 
A is not liable as a surety. 

144. Where a person gives guarantee upon a contract that 

Guarantee on contract that Creditor shall not act upon it until 

creditor shall not act on it another perscn has joined in it as co- 

until co-surety joins. surety, the guarantee is not valid if that 

other person does not join.* 

145. In every contract of guarantee, there is an implied 

Implied promise to jndem- promise by the principal debtor to 

nify surety. ‘ indemnify the surety ; and the surety is 

entitled to recover from the principal debtor whatever sum he has 
rightfully paid under the guarantee, but no sums which he has paid 
wrongfully. 

Illustrations, 

(a.) B is indebted to C, and A is surety for the debt. C demands pay- 
ment ftdhi A, and, on his refusal, sues-him for the amount. A defends the- 
suit, having reasonable grounds for doing so, but he is compelled to pay 
the anrount of the debt .with costs ; He can recover from B the amount 
paid by him for costs as well as the principal debt. 


* See s. 33 , supra. 
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(S.) C lends B a sum of money, and A, at the request of B, accepts a 
bill of exchange drawn by B upon A to secure the amount, C, the holder 
of the bill, demands payment of it from A, and, on A’s refusal to pay, sues 
him upon the bill. A, not having reasonable grounds for so doing, defends 
the suit, and has to pay the amount of the bill and costs. He can re- 
cover from B the amountof thebiil, but not the sum paid for costs, as thcro 
was no real ground for defending the action. 

(c.) A guarantees to C to the extent of 2.000 rupees, payment for rice 
to be supplied by C to B. C supplies to B rice to a less amount than 2,000 
rupees, but obtains from A payment of the sum of 2,000 rupees in respect 
of the rice supplied j A cannot recover from B more than the price of the 
rice actually supplied. 

146. Where two or more persons are co-sureties for the same 
Co-sureties liable to con- «5ebt or duly, either jointly or severally, 
tribute equally. and whether under the same or different 

contracts, and whether with or without the knowledge of each other, 
the co-sureties, in the absence of any contract to the contrary, are 
liable, as between themselves, to pay each an equal share of the 
whole debt, or of that part of it which remains unpaid by the 
principal debtor.* 

llluHfdiions, 

(fl ) A, B, and C are sureties to D for the sum of 3,000 rupees lent to 
E. E makes default in payment : A, B, and C arc liable, as between them- 
selves, to pay 1,000 rupees each. 

(A) A, B, and C are sureties to D for the sum of 1,000 rupees lent to 
E, and there is a contract between A, B, and C that A is to be responsible to 
the extent of one quarter, B to the extent of one quarter, and C to the 
•extent of one half. E makes default in payment j As between the sureties, 

A is liable to pay 250 rupees, B 250 rupees, and C 500 rupees. 

147. Co-sureties who are bound in different sums are liable 
Liability of co-sureties fo pay equally as far as the limits 
bound in different sums. of their respective obligations permit.* 

Illustrations. 

, («•) A, B, and C, as sureties for D, enter into three several bonds, each 

in a different penalty, namely, A in the penalty of 10,000 rupees, B in that 
•01 20.000 rupees, C in that of 40,000 rupees, conditioned for D's duly ac- 
counting to E. D makes default to the extent of 30,000 rupees 1 A, B, 
^nd C are each liable to pay 10,000 rupees. 

. A, B, and C, as sureties for D, enter into three several bonds each 

tht j P^isUy, namely A in the penalty of 10,000 rupees, B in 
at of 20,000 rupees, C in that of 40,000 rupees, conditioned for D’s duly 
if to E. D makes default to the extent of 40,000 rupees j A is 

^le to pay 10,000 rupees, and B and C iS.ooo. rupees each. 

H-- 

* See 3. 43 , supra. 
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p'' {c.) A, B, and C, as sureties for D, enter into three several bonds,^ 
each in a different penalty, namely, A in the penalty of 10,000 rupees, B in 
that of 20,000 rupees, C in that of 40,000 rupees, conditioned for D’s duljr 
accounting to E. D makes default to the extent of 70,000 rupees; A, 
B, and C have to pay each the full penalty of his bond. 


CHAPTER IX. 

Of Batlihent. 

14s. A “ bailment" is the delivery cf goods by one person 
‘Bailment,' ‘bailor,’ and to another for some purpose upon a 
‘bailee,’ defined. contract that they shall, v/hen the pur* 

pose is accomplished, be returned or oiberwise disposed of accord- 
ing to the directions of the persons delivering them. The person 
delivering the goods is called the “ bailor.” The person to whom 
they are delivered is called the “bailee." 

Explanation. — ^If a person, already in possession of the goods 
of another, contracts to hold them as a bailee, he thereby becomes 
the bailee, and the owner becomes the bailor, of such goods, although 
they may not have been delivered by way of bailment. 

149. The delivery to the bailee may be made by doing any 

Delivery to bailee how thing which has the effect of putting 

made. the goods in the possession of the in- 

tended bailee, or of any person authorized to hold them on his 
behalf. 

150. The bailor is bound to disclose to the bailee faults in 

' Bailor’s duty to disclose the goods bailed, of which the bailor is 

faults in goods bailed. aware, and which materially interfere 

with the use of them, or expose the bailee to extraordinary risks; 
and, if he does not make such disclosure, he is responsible for 
damage arising to the bailee directly from such faults. 

If the goods are bailed for hire, the bailor is responsible for 
such damage, whether he was or was not aware of the existence of 
such faults in the goods bailed. 

Illustrations. 

{a.) A lends a horse, which he knows to be vicious, to B. He does 
not disclose the fact that the horse is vicious. The horse runs away. B 1* 
thrown and injured : A is responsible to B for damage sustained. 

^ (6.) A hires a carriage of B. The carriage is unsafe, though B is not 

aware of it, and A is injured ; B Is responsible to A for the injury. 
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151. In all cases of bailment, the bailee is bound to take as 

„ . , , , much care of the goods bailed to him 

Caretobetakenbyba.lee. a man of Ordinary prudence would, 

under similar circumstances, take of his own goods of the same 
bulk, quality, and value as the goods bailed.^ 

152. The bailee, in the absence of any special contract, is 
Bailee when not liable for not responsible for the iloss, destruction, 

loss, &c., of things bailed. or deterioration of the thing bailed if he 
has taken the amount of care of it described in section 151 . 

153. A contract of bailment is voidable at the option of the 
Termination of bailment bailor if the bailee does any act with 

by bailee’s act inconsistent regard to the goods bailed inconsistent 
with conditions. condition of the bailment. 


Illustraiion. 

A lets to B for hire a horse for his own riding. B drives the horse 
in his carriage ; This is, at the option of A, a termination of the bailment. 

154. If the bailee makes any use of the goods bailed which 
Liability of bailee making is not according to the conditions of the 
unauthorized use of goods bailment, he is liable to make com- 

pensalion to' the bailor for any damage 
arising to the goods from or during such use of them. 


lllustraiions. 

{a.) A lends a horse to B for his own riding only. B allows C, a 
member of his family, to ride the horse. C rides with care, but the horse 
accidentally falls, and is injured : B is liable to make compensation to A 
for the injury done to the horse. 

[f>.) A hires a horse in Calcutta from B expressly to march to Benares 
A rides with due care, but marches to Cuttack instead. The horse ac- 
cidentally falls, and is injured: A is liable to make compensation to B 
for the injury to the horse. 

155. If the bailee, with the consent of the bailor, mixes the 
Effect of mixture, with goods of the bailor with his own goods, 
goods the bailor and the bailee shall have an 
interest, m propertion to their respective 
shares, in the mixture thus produced. , 


* As to railway contracts, see the Indian Railways Act, 1S90 (IX. of 
090), s. 72. -Cf; also, as to liability of common carriers, s. 8 of the 
'-arners Act (III. of 1865). 
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1 56. It the bailee, without the consent of the bailor, mixes 
Effect of mixture without the goods of the bailor with his own 

bailor’s consent when the goods, and the goods Can be Separated 
goods can be separated. qj, divided, the property in the goods 

remains in the parties respectively; bnt the bailee is bound to bear 
the expense of separation or division, and any damage .arising from 
the mixture. 

lllustraiion. 

A bails 100 bales of cotton marked with a particular mark to B. B, 
without A’s consent, mixes the loo bales with other bales of his own, bear- 
ing a different mark: A is entitled to have his loO bales returned, and B is 
•bound to bear all the expense incurred in the separation of the bales and 
any other incidental damage, 

157. If the bailee, without the consent of the bailor, mixes 
Effect of mixture without the goods of the bailor with his own 

bailor’s consent wnen the goods in such a manner that it is im- 
gouds cannot be separated. possible to Separate the goods bailed 
from the other goods, and deliver them back, the bailor is entitled 
to be compensated by the bailee for the loss of the goods. 

Illustration. 

A bails a barrel of Cape-flour, worth, Rs. 45, to B. B, without A’s 
consent, mixes the flour with country flour of his own worth only Rs. 2$ a 
barrel : B most compensate A for the loss of his flour. 

158. Where, by the conditions of the bailment, the goods 
Repayment by bailor of fife to be kept Or to be carried, or to have 

■necessary expenses. work done upon them, by the bailee for 

the bailor, and the bailee is to receive no remuneration, the bailor 
shall repay to the bailee the necessary expenses incurred by him for 
Jthe purpose of the bailment. 

159. The lender of a thing for use may at any time require 
Restoration of goods lent >ts return if the loan was gratuitous, even 

gratuitously. though he lent it for a specified time or 

purpose. But, if, on the faith of such loan made for a specified 
time or purpose, the borrower has acted in such a manner that the 
return of the thing lent before the time agreed upon would cause 
him loss exceeding the benefit actually derived by him from the 
loan, the lender must, if he compels the return, indemnify the bor- 
rower for the amount in which the loss so occasioned exceeds the 
^benefit so derived.* 


* See Story, Bailments, J 258. 
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100. It is the duty of the bailee to return or deliver, accord- 
Return of goods bailed on ing to the bailor’s directions, the goods 
expiration of time or accom- bailed, Without demand, as soon as the 
plishment of purpose. time for which they were bailed has ex- 

pired, or the purpose for which they were bailed has been accom- 
plished.* 

161. If, by the fault of the bailee, the goods are not returned. 
Bailee’s responsibility when delivered, or tendered at the proper 
:goods are not duly, returned, time, he is responsible to the bailor for 
-any loss, destruction, or deterioration of the goods from that time.f 


Termination of gratuitous 
bailment by death. 


162. A gratuitous bailment is ter- 
minated by the death, either of the bailor, 
or of the bailee. 


163. In the absence of any contract to the contrary, the 
Bailor entitled to increase bailee is bound to deliver to the bailor, 
or profit from goods bailed. or according to his directions, any in- 
crese or profit which may have accrued from the goods bailed. 


Illustration, 

A leaves a cow in the custody of B to be taken care of. The cow has 
a calf ; B is bound to deliver the calf as well as the cow to A. 


164:. The bailor is responsible to the bailee for any loss 
Bailor’s responsibility to which the bailee may sustain by reason 

that the bailor was not entitled to make 
the bailment, or to receive back the goods, or to give directions 
respecting them. 


165. If several joint owners of goods bail them, the bailee 
Bailment by several joint may deliver them back to, or according 

to the directions of, one joint owner 
without the consent of all in the absence of any agreement to the 
contrary. 


166. If the bailor has no title to the goods, and the bailee, in 
R,;. „ , good faith, delivers them back to, or 

're-delivery tS Sr"®JitLu" according to the directions of, the bailor, 
title* the bailee is not responsible to the 

owner in respect of such delivery.J 


... * Byt see ss. 24, 152, supra, and 170, infra, to the provisions of which 
rnis section must be subject. 

t As to railway contracts, seethe Indian Railways Act (IX. of iSoo), 

72. 

t See the Indian Evidence Act (I. of 1872), s. 117. 
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167. If a person other than the bailor claims goods bailed, 

he may apply to the Court to stop the 
delivery of the goods to the bailor, and 
to decide the title to the goods. 

goods has no right to sue the owner for 
compensation for trouble and expense 
voluntarily incurred by him to preserve 
the goods, and to find out the owner ; but he may retain the goods 
against the owner until he receives such compensation ; and, where 
the owner has offered a specific reward for the return of goods lost, 
for specific re- finder may sue for such reward, and 
may retain the goods until he receives it.* 


Right of third person claim- 
ing goods bailed. 

108. The finder of 

Right of finder of goods ; 


may sue 
ward offered. 


109. When a thin g, which is commonly the subject of sale, 
When finderof thing com* losl, it the owner cannot, with reason— 
monly on sale may sell it. able diligence, be found, or if he refuses, 

upon demand, to pay the lawful charges of the finder, the finder may 
sell it— - 


(/) when the thing is in danger of perishing or of losing the 
greater part of its value ; or 

( 2 ) when the lawful charges of the finder in respect of the 
thing found amount to two-thirds of its value.f 


170. Where the bailee has, in accordance with the purpose 
r, of the bailment, rendered any service 

involving the exercise of labour or skiU 
in respect of the goods bailed, he has, in the absence of a contract 
to the contrary, right to retain such goods until he receives due 
remuneration for the services he has rendered in respect of them. 


Illustraiions. 

(a.) A delivers a rough diamond to B, a jeweller, to be cut and polished 
which is accordingly done ; B is entitled to retain the stone till he is paid 
for the services he has rendered. 

(A.) A gives cloth to B, a tailor, to make into a coat. B promises A 
to deliver the coat as soon as it is finished, and fo give A three months’ 
credit for the price B is not entitled to retain the coat until he is paid. 


171. Bankers.factors, wharfingers, attorneys of a High Court, 
General lien of bankers, and poIicy-brokers may, in the absence 
factors, wharfingers, attor- of a contract to the contrary, retain, as 
reys, 'and policy-brokets. security for a general balance of a<> 


• See Story, Bailments, § I2ia, 
t New York Civil Code,-§ 943, - 
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count, any goods* bailed to theiii;t but no other persons have a 
right to retain, as a security for such balance, goods bailed to thens^ 
unless there is an express contract to that effect.^ 


Bailments of Pledges. 

172. The bailment of goods as security for payment of & 
“Pledge,” “pawnor,” debtor performance of a promise is 

and ‘^pawnee,” defined. Called “pledge,” The bailor ;s in this 
case called the " pawnor.” The bailee is called the “ pawnee.” 

173. The pawnee may retain the goods pledged, not only 

„ , . , r . for payment of the debt or the perform- 

Pawnee s righr of retainer. _ r ,, .1 

ance of the promise, but for the interest 
of the debt, and all necessary expenses incurred by him in respect 
of the possession, or for the preservation, of the goods pledge. 

174. The pawnee shall not, in the absence of a contract tO' 
Pawnee not to retain for ^^at effect, retain the goods pledged for 

debt or promise other than any debt or promise Ollier than the debt 
that for which goods pledged, or promise for which they are pledged^ 
Presumption in case of but such contract, in the absence of 
subsequent advances. anything to the contrary, shall be pre- 

sumed in regard to subsequent advances made by the pawnee. 

175. The pawnee is entitled to receive from the pawnor 
Pawnee’s right as to ex- extraordinary expenses incurred by him 

traordinary expenses incnr- for the preservation of the gOOds 

pledged. 

176. If the pawnor makes default in payment of the debt 
Pawnee’s rights where paw- 0^ performance, at the stipulated time,. 

nor makes default. of the promise in respect of which the 

gOQds were pledged, the pawnee may bring a suit § against the paw- 
nor upon the debt or promise, and retain the goods pledged as a 
collateral security; or he may sell the thing pledged, on giving the 
pawnor reasonable notice of the sale. 

* Whether belonging to the bailor or not. 

T As such. 

p t As to the lien of an agent, see s. 221, infra. As to the lien of 
'Railway Administrations, see the Indian Railways Act (IX. of 1890), s. SS^ 
§ .Within three years from the making of the doan or the breach o£ 
tne promise. — Seethe Indian Limitation Act (IX. of igo8). Sch. I.. No^ 
syandiis. .% V ■- CA. ; 
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If the proceeds of such sale are less than the amount due in 
respect of the debtor promise, the pawnor is still liable to pay the 
balance. If the proceeds of the sale are greater than the amount 
so due, the pawnee shall pay over the surplus to the pawnor. 

177. If a time is stipulated for the payment of the debt or 
Defaulting pawnor’s right performance of the promise, for which 

to redeem. the pledge is made, and the pawnor 

makes default in payment of the debt or performance of the pro- 
mise at tne stipulated time, he may redeem the goods pledged at 
any subsequent time before the actual sale of them but he must, 
in that case, pay, in addition, any expenses which have arisen from 
his default. 

178. A person who is in possession of any goods, or of any 
Pledge by possessor of bill of lading, dock-warrant, warehouse- 

goods or of documentary title keeper’s certificate, wharfinger’s certi- 
to goods. ficate, or warrant or order for delivery, 

or any other document of title to goods, may make a valid pledge 
of such goods or documents : Provided that the pawnee acts in 
good faith, and under circumstances which are not such as to raise 
a reasonable presumption that the pawnor is acting improperly: 

Provided also that such goods or documents have not been 
obtained from their lawful owner, or from any person in lawful 
custody of them, by means of an offence or fraud.f 

179. Where a person pledges goods in which he has only a 
Pledge where pawnor has limited interest, the pledge is valid to 
-only limited interest. the extent of that interest. 


Suits by Bailees or Bailors against Wrong-doers , 

ISO. If a third person wrongfully deprives the bailee of the 
Suit by bailor or bailee use or possession of the goods bailed, or 
.against wrong-doer. does them any injury, the bailee is en- 

titled to use such remedies as the owner might have used in the 
like case if no bailment had been made; and either the bailor or 
the bailee may bring a suit against a third person for such depri- 
vation or injury. 


* For limitation, see the Indian Limitation Act (IX. of rpoS), Sch. I.| 
No. 145- 

f Cf, the Factors Act (5 & 6 Viet., c. 39), ss. i and 3, 
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181* Whatever is obtained by way of relief or cempensation 
Apportionment of relief in any such Suit Shall, as between the 
3r compensation obtained by bailor and the bailee, be dealt with 
such suit. according to their respective interests. 


CHAPTER X. 


Agency. 


Appoinvient and Auihoriiy of 

182. An agent ” is a person employed to do any act for 
“Agent” and “ princi- another,* or to represent another in deal- 
pal” defined. ings with third persons. The person for 

whom such act is done, or who is so represented, is called the 
“ principal.” 

1S8. Any person who is oi the age oi maiDrity according \t> 
„„ , the law to which he is subject, and who 

o may emp oy agent. Sound mind, may employ an agent.f 


184. As between the principal and third persons, any person 
^ may become an agent ; but no person- 
o may e an agen . majority and of 

sound mind can become an agent so as to be responsible to bis 
principal according to the provisions in that behalf herein contained. 


Consideration not neces- 185. No consideration is neces- 
sary. sary to create an agency. 


Agent’s authority may be ISo. The authorit}' of an agent 

expressed or implied. may be expressed or implied.^ 

187. An authority is said to be express when it is given 
Definitions of express and woids spoken or written. An authority 
implied authority. is said to be implied when it is to be- 

inferred from the circumstances of the case \ and things spoken or 
written, or the ordinary course of dealing, may be accounted cir- 
cumstances of the case. 


* Cf. s, 225, infra. As to the effect of an agent’s fraud, see s. J/ 
and s. 238, infra. 
t O', s. II, supra. 

j: But the Indian Registration Act (XVI. of 1908), s. 33, and the^ 
Code of Civil Procedure (Act V. of 1908), O. III., r# 4 * 
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Illustration. 


A owns a shop in Serampore, living himself in Calcutta, and visiting 
•the shop occasionally. The shop is managed by B, and he is in the habit 
^jf ordering goods from C in the name of A for the purposes of the shop, 
and of paying for them out of A’s funds with A’s knowledge ; B has an 
•implied authority from A to order goods from C in the name of A for the 
(purposes of the shop. 


188. An agent, having an authority to do an act, has author- 

"y '“"g "hich is 

necessary m order to do such act. 

An agent having an authority to carry on a business has 
.authority to do every lawful thing necessary for the purpose, or 
usually done in the course of conducting such business. 


Illustrations. 


(a.) A is employed by B, residing in London, to recover at Bombay 
•a debt due to B ; A may adopt any legal process necessary for the pur- 
pose of recovering the debt, and may give a valid discharge for the same., 

(i.) A constitutes B his agent to carry on his business of a ship- 
builder i B may purchase timber and other materials, and hire workmen, 
.for the purpose of carrying on the business, 

189. An agent has authority, in an emergency, to do all 
Agent’s authority in an such acts for the purpose of protecting 
emergency. his principal from loss as would be done 

by a person of ordinary prudence in his own case under similar 
^circumstances.* 

Illustrations. 


i(a.) An agent for sale may have goods repaired if it be necessary. 

(6.) A consigns provisions to B at Calcutta, with directions to send 
them immediately to C at Cuttack ; B may sell the provisions at Calcutta 
.■if, they will not bear the journey to Cuttuck without spoiling. 


Sub~Agenis. 

190. An agent cannot lawfully employ another to perform 
- When agent cannot dele- which he has expressly or impliedly 
gate. undertaken to perform personally, un- 

less, by the ordinary custom of trade, a sub-agent may, or, from the; 
nature of the agency, a sub-agent must, be employed. 

^ — — •; 

, • .But.seff s. - 
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191. A “ 

'Sub-agent” defined. 


sub-agent” is a person employed by, and acting 
under the control of, the original agent 
in the absence of the agency. 


192. Where a sub-agent is properly appointed, the principal. 

Representation of princi- JS, SO far as regards third persons, 
pal by sub-agent properly represented by the sub-agent, and is 
appointed. bound b)', and responsible for, his acts, 

as if he were an agent originally appointed by the principal. 

Agent’s responsibility for The agent IS responsible to the 

sub-agent. principal for the acts of the sub-agent. 


The sub-agent is responsible for his acts to the agent, but not 

to the principal, except in cases of fraud, 
or wilful wrong. 


Sub-agent’s responsibility. 


193. Where an agent, without having authority to do so, has 
Agent’s responsibility for appointed a person to act as a sub- 

•sub-agent appointed without agent, the agent stands towards such 
authority. person in the relation of a principal to 

an agent, and is responsible for his acts, both to the principal and 
to third persons ; the principal is not represented by, or responsible 
.for, the acts of the persons so employed,* nor is that person res- 
ponsible to the principal. 

194. Where an agent, holding an express or implied author- 

Relation between principal “7 ‘0 "aiue another person to act for 
and person duly appointed the principal ’in the business of the 
by agent to act in business agenc}', has named another person 

accordingly, such person is not a sub- 
agent, but an agent of the principal for such part of the business 
of the agency as is entrusted to him. 


Illustrations. 


(a.) A directs B, his solicitor, to sell his estate by auction, and to 
employ an auctioneer for the purpose. B names C, an auctioneer, to con- 
duct the sale : C is not a sub-agent, but is A’s agent for the conduct of 
the sale. 


(6 ) A authorizes B, a merchant in Calcutta, to recover the moneys due 
to A from C & Co. B instructs D, a solicitor, to take legal proceedings 
against C & Co. for the recovery of the money : D is not a sub-agent but 
>s solicitor for A. ’ 


* Unless, of course, .he ratifies them . — See s. 196, infra. 
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195. In sclcciing such agent for his principal, an agent is 
Aj^cnt’s duly in naininR bound to cxcrcise the fame amount of 
such person. discretion .as a man of ordinary pru- 

dence would exercise in his own case ; and, if he does this, he is 
not responsible so ttie principal for the acts or negligence of the 
agent so selected. 

llltisiraiiotss. 

(a.) A instructs B, a merchant, to buy a ship for him. B employs a 
ship-surv'eyor of poed reputation to choose a ship for A. The surveyor 
makes the choice negligently, and the ship turns out to be unseaworthy, 
and is lost ; B :s not, but tlic surveyor is, responsible to A. 

{{>.) A consigns goods to B, a merchant, for sale. B, in due course, 
employs an auctioneer in good credit to sell the goods of A, and allows 
the auctioneer to receive the proceeds of the sale. The auctioneer after- 
wards becomes insolvent witliout having accounted for the proceeds : B 
is not responsible to A for the proceed.s. 


196. Where acts* 

Right of person as to acts 
done for him without his au • 
thority. 

Effect of ratification. 


197. 


Ratification may 
pressed or implied. 


Ratification 

be 


cx- 


Rattftcation. 

are done by one person on behalf of 
another, but without his knowledge or 
authority, he may elect to ratify or to 
disown such act. If he ratify them, the 
same effects will follow as if they had 
been performed by his authoiity. 

may be expressed or may be implied 
in the conduct of the person on whose 
behalf the acts are done. 


Illustrations, 

(a.) A, without authority, buys goods for B. Afterwards B sells them 
to C on his own account ; B's conduct implies a ratification of the pur- 
chase made for him by A. 

(i). A, without B’s authority, lends B’s money to C. Afterwards B 
accepts interest on the money from C ; B’s conduct implies a ratification 
of the loan. 


198. No valid ratification can be made by a person whose 
Knowledge requisite to knowledge of the facts of the case is 
valid ratification. materially defective. 


Effect of ratifying unautho- 
rized act forming part of a 
transaction. 


199. A person ratifying any un- 
authorized act done on his behaif ratifies 
the whole of the transaction of which 
such act formed a part. 


• hat is, lawful acts. 
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200. An act done by one person on behalf of another, with- 
„ . out such other person's authority, which, 

ed^acf rannot° injure third if done with authority, would have the 
person. effect of subjecting a third person to 

damages, or of terminating any right or interest of a third person, 
cannot, by ratification, be made to have such effect. 

Illustrations. 


{a.) A, not being authorized thereto by B, demands, on behalf of B 
the delivery of a chattel, the property of B, from C, who is 'm possession 
of it : This demand cannot be ratified by B so as to make C liable for 
damages for his refusal to deliver. 

( 5 .) A holds a lease from B, terminable on three months’ notice. C, 
an unauthorized person, gives notice of termination to A; The notice 
cannot be ratified by B so as to be binding on A. 


Revoeatwn of Authority. 

201. An agency is terminated by the principal revoking his 
„ . . , autiiority, or by the agent renouncing 

^ the business of the agency, or by the 
business of the agency being comoleted, or by either the princi- 
pal or agent dying or becoming of unsound mind, or by the 
principal being adjudicated an insolvent under the provisions of 
any Act for the time being in force for the relief of insolvent 
debtors.* 


202. Where the agent has himself an interest in the pro- 
Termination of agency P®rfy which forms ihe subject-matter of 
where agent has an interest the agency, the agency cannot, in the 
in subject-matter. absence of an express contract, be 

terminated to the prejudice ot such interest. 

Illustrations, 


(a.) A gives authority to B to sell A’s land, and to pay himself, out of 
the proceeds, the debts due to him from A : A cannot revoke this author- 
ity, nor can it be terminated by his insanity or death. 

(6.) A consigns i ,000 bales of cotton to B, who has made advances to 
him on such cotton, and desires B to sell the cotton, and to repay himself 
out of the price the amount of his own advances : A cannot revoke this 
authority, nor is it terminated by his insanity or death. 


* As to the law in force in presidency-towns, see the Indian Insol- 
vency Act (ii & 12 Viet., c. 21). As to the rest of British India see 
Code of Civil Procedure (Act XIV. of 1883), Ch. XX. 
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20S< The principal may, save as is otherwise provided by 
When principal may re- preceding Section, revoke the 

voice aRcnt’s authority. authority given to his agent at any time 

before the authority has been e.xercised so as to bind the principal. 

204. The principal cannot revoke the authority given 
Revocation where authority to kis agent after the authority has been 

has been partly exercised. partly exercised, SO far as regards such 
acts and obligations as arise from acts already done in the agency. 

Illustrations, 

(a.) A authorises B to buy i,ooo bales of cotton on account of A, and 
to pay for it out of A’s moneys rem.iining in B’s hands. B buys 1,000 
bales of cotton in his own name, so as to make himself personally liable 
for the price; A cannot revoke B’s authority so far as regards payment 
for the cotton. 

(6 ) A authorises B to buy 1,000 bales of cotton on account of A, and 
to pay for it out of A's moneys remaining in B’s hands. B bu^’s t.ooo 
bales of cotton in A's name, and so as not to render himself personally 
liable for the price; A can revoke B’s authority to pay for the cotton. 

205. Where there is an express or implied contract that the 
Compensation for rcvoca- agency shouid be continued for any 

tion bv principal or renun- period of time, the principal mustimake 
ciation by agent. compensation*' to the agent, or the 

agent to the principal, as the case may be, for any previous revo- 
cation or renunciation of tnc agency without suflScient cause. 

206. Reasonable notice must be given of such revocation 
Notice of revocation or re- or renunciation, otherwise the damage 

nunciation. thereby resulting to the princip.tl or the 

agent, as the case may be, must be made good to the one by the 
other. 

Revocation and rcnuncia- 207. Revocation and renunciation 

tion may be e.xprcsscd or may be expressed or may be implied 
implied. in the conduct of the principal or agent, 

respectively. 


Illustration. 

A enspowers B to let A’s house. Afterwards A lets it himself: This 
is an implied revocation of B's authority. 


* See s, 73, supra. 
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208. The termination of the authorhy of an agent does 
. , not, so far as rcrtards the agent, take 

efTeci before it becomes kn )wn to him, 
and as to or, SO far as regards third persons, 
before it becomes known to them. 


feet as to agent, 
third persons. 


Iltuitraiions, 

(a.) A directs B to soil goods for him, and agrees to give B five per 
cent, commission on the price fetched by the goods. A afterwards, by 
letter, revokes B’s authority. B, .after the letter is senl.^ but before he 
receives it, sells the goods for too rupees : The sale is binding on A, and 
B is entitled to five rupees as his commission, 

(i.) A, at Madras, by letter, directs B to sell for him some cotton lying 
in a warehouse in Bombay, and afterw.irds by letter, revokes his author- 
ity to sell, and directs B to send the cotton to M.adras. B, after receiving 
the second letter, enters into a contract with C, who knows of the first 
letter, but not of the second, for the sate to him of the cotton. C p.iys B 
the money, with which B absconds : C’s payment is good as against A, 

(c.) A directs B, his agent, to pay cerUin money to C. A dies, and 
D takes out probate to his will. B, .after A’s death, but before hearing of 
it, pays the money to C j The payment is good as against D, the exe- 
cutor. 


209. When an agency is terminated by the principal dying 
Agent's duty on termlna- becotning of uiisound mind, the 

tion of agency by principal’s agent is bound to take. On behalf of the 
death Of insanity. representatives of his late princip.al, all 

reasonable steps for the protection and preservation of the interests 
. entrusted to him. 

210. The termination of the authority of an agent causes 
Terminntion of sub-agent s ^ke termination (subject to the rules 

authority. herein contained regarding the termina- 

tion of an agent's authority) of the authority of all sub-agents 
-appointed by him. 


Agent's Duty to PrincipaU 

211, An agent is bound to conduct the business of his prin- 
Agent’s duty in conducting cipal according to the directions given 
•pnncipal s business. by the principal,* or, in the absence of 

any such directions, according to the custom which prevails in 
doing business of the same kind at the place where the agent conducts 
-such business. When the agent acts otherwise,- if any loss be 


* But see s. 189, supta. 
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sustained, he must make it good to his principal, and, if any profit 
accrues, he must account for it. 

Illustrations. 

(a.) A, an agent engaged in carrying on for B a business, in which it 
is the custom to invest from time to time, at interest, the moneys which 
may be in hand, omits to make such investments ; A must make good to- 
B the interest usually obtained by such investments. 

(A,) B, a broker in whose business it is not the custom to sell on 
credit, sells goods of A on credit to C, whose credit at the time was very 
high. C, before payment, becomes insolvent ; B must make good the 
loss to A. 

212. An agent Is bound to conduct the business of the- 
Skill and diligence required agency with as much skill as is generally 
from agent. possessed by persons engaged in similar 

t business, unless the principal has notice of his w'ant of skill. The 
agent is always bound to act with reasonable diligence, and to 
use such skill as he possesses ; and to make compensation to his- 
principal in respect of the direct consequences of his own neglect, 
Tivant of skill, or misconduct, but not in respect of loss or damage 
which are indirectly or remotely caused by such neglect, want of 
skill, or misconduct. 


Illustrations. 

(o.) A, a merchant in Calcutta, has an agent, B in London, to whom 
a sum of money is paid on A's account, with orders to remit. B retains 
the money for a considerable time. A, in consequence of not receivings 
the money, becomes insolvent : B is liable for the money and interest from 
the day on which it ought to have been paid, according to the usual rate, 
and for any further direct loss — as, e. g., by variation of rate of exchange — 
but not further. 

(h.) A, an agent for the sale of goods, having authority to sell on 
credit, sells to B on credit, without making the proper and usual enquiries 
as to the solvency of B. B, at the time of such sale, is insolvent : A 
must make compensation to his principal in respect of any loss thereby 
sustained. 

(c.) A, an insurance-broker, employed by B to effect an insurance on 
a ship, omits to see that the usual clauses are inserted in the policy- 
The ship is afterwards lost. In consequence of the omission ol the 
clauses nothing can be recovered from the under-writers ; A is bound to 
make good the loss to B. 

{d.) A, a merchant in England, directs 6 , his agent at Bombay, w^ 
accepts the agency, to send, him 100 bales of cotton by a certain ship, ts, 
having it in his power to send the cotton, omits to do so. The ship 
'safely in England. Soon after her arrival, the price of cotton rises -* tJ J 
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bound to make good to A the profit which he might have made by the 
100 bales of cotton at the time the ship arrived, but not any profit he might 
have made by the subsequent rise. 

213. An agent is bound to render 
Agent’s accounts. proper accounts to his principal on 

demand. 

214. It is the duty of an agent, in case of difficulty, to use 
Agent’s duty to coramuni- all reasonable diligence in communicat- 
cate with principal. ing with his principal, and seeking to 

obtain his instructions.* 


215. If an agent deals on his own account in the business 

of the agency, without first obtaining 
the consent of bis principal, and acquain- 
ting him with all material circumstan- 
ces which have come to his own know- 
ledge on the subject, the principal may 
repudiate the transaction if the case shows either that any material 


Right of principal when 
•agent deals on his own 
account in business of 
-agency without principal’s 
consent. 


fact has been dishonestly concealed from him by the agent, or 
that the dealings of the agent have been disadvantageous to him. 


Illustrations, 

{a.) A directs B to sell A’s estate. B buys the estate for himself in 
■the name of C. A, on discovering that B has bought the estate for himself, 
may repudiate the sale if he can show that B has dishonestly concealed 
any material fact, or that the sale has been disadvantageous to him. 

(6.) A directs B to sell A’s estate. B, on looking over the estate 
before selling it, finds a mine on the estate which is unknown to A. B 
informs A that he wishes to buy the estate for himself, but conceals the 
■discovery of the mine. A allows B to buy in ignorance of the existence 
of the mine : A, on discovering that B knew of the mine at the time he 
bought the estate, may either repudiate or adopt the sale at his option. 

216. If an agent, without the knowledge of his principal, 

Principal's right to benefit business of the agency on 

gained by agent dealing on his own account instead oE On account 
Qfg account in business of his principal, the principal is entitled , 
gency. claim from the agent any benefit 

■which may have resulted to him from the transaction. 

Illustration, 

A directs B, his agent, to buy a certain house for him. B tells A it 
'Cannot be bought, and buys the house for himself : A may, on discovering 


• See s. 189, supra. 
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that B has bought the house, compel him to sell it to A at the price he 
gave [or it. 

217. An agent may retain,* out of the sums received on 
Agent’s right of retainer account of the principal in the business 

out of sums received on prin- of the -agency, all moneys due to him- 
cipal’s account. gej£ jjj respect of advances made or 

expenses properly incurred by him in conductieg such business, 
and also such remuneration as may be payable to him for aetbg 
as agent. 

218. Subject to such deductions, the agent is bound to pay 
Agent’s duty to pay sums to his principal all sums received on 

received for principal. his account. 

219. In the absence of any special contract, payment for the 
When agent’s remunera- performance of any act is not due to 

tion becomes due. the agent until the completion of such 

act ; but an agent may detain monej s received by him on account 
of goods sold, although the whole of the goods consigned to him- 
for sale may not have been sold, or although the sale may not be 
actually complete. 

220. An agent, who is guilty of misconduct in the businese 
Agent not entitled to re- of the agency,t is not entitled to any 

muneration for business mis- remuneration in respect of that part of th« 
conducted. business which he has misconducted. 


Illustrations. 

(a.) A employs B to recover i,oo,ooo rupees from C, and to lay it out 
on good security. B recovers the i,oo,ooo rupees, and lays out go,ooo * 
rupees on good security, but lays out io,ooo rupees on security which he 
Ought to have known to be bad, whereby A loses 2,ooo rupees: B is 
entitled to remuneration for recovering the i,oo,ooo rupees, and for in- 
vesting the 90,000 rupees. He is not entitled to any remuneration for 
investing the 10,000 rupees, and he must make good the 2,000 rupees to B. 

(6.) A employs B to recover 1,000 rupees from C. Through B’s miscon- 
duct, the money is not received : B is entitled to no remuneration fbr his 
services, and must make good the loss. 

221- In the absence of any contract to the contrary, an agent 
Agent’s lien on principal’s is entitled to retain goods, papers, an^d 
property. Other property, whether moveaDie or 


* See s. 221, infra, t See ss. 19S, 211 to 214, and 218, supra. 
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immoveable, of the principal, received by him until the amount due 
to himself for the commission, disbursements, and services in respect 
of the same, has been paid or accounted for to him.* 


Principal's Duly to Agent. 

222. The employer of an agent is bound to indemnify him 
Agent to be indemnified against the conscquenccs of all lawful 

agent in exercise of' 
authority conferred upon him. 


Illustrations. 

I instructions from A, of Calcutta, contracts 
witn c to deliver certain goods to him. A does not send the goods to B, 
ired ^ breach of contract. B informs A of the suit, and A author- 
I d ® the suit. B defends the suit, and is compelled to pay 
cosTs,^4d expS.^ ■■ ^ ® damages, 

tracts with’cKr Calcutta, by the orders of A, a merchant there, con- 
to reLTve thi oil I d '^^sbs of oil for A. Afterwards A refuses 

SSher B ® ^Pudiates the contract 

Sneurs exlni. ?'a unsuccessfu ly, and has to pay damages and costs. 

P . IS i^We to B for such damages, Costs and expenses. 

223. Where one person employs another to do an act, and 

agS act in good faith, the 

done in good ?aith.^^ ° employer is liable to indemnify the agent 

thouoh it r.o,.oop • • ag3>Pst the consequences of that act 
mongh ,t causM an mjury to tha rights of third parsons. 

Illustrations. 

the officer of the Coun t?sei2e*^:mal!^^^^^ B’s goods, requires 

goods of B. The officer seizes tbp ^ goods representing them to be the 
of the goods : A is liable tn ^ goods, and is sued by C, the true owner 
compelled to pay to C in rn tbe officer for the sum which he is 

a.) B ^ I consequence of obeying A’s directions. 

which A had no righUo'dknff^ *" possession of A, but 

over the procLds of tb^ f ® 

goods, sues B, and recovers C, the true owner of the, 

to indemnify B for what hJ ^ '‘able, 

own expenses " ^ ^ oompelled to pay to C, and for B’s 


P 0 licy-broker!^sr/rf 7 i| agent who is a banker, factor, attorney, or •. 

s! 23 o”n/r^.^ assumed that the disclosed principal could not be sued.^ 
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224. Where one person employs another to do an act which 
Non-liability of employet of >8 criminal, the employer is not liable to 
agent to do a criminal act. the agent, either upon an express or an 
implied promise to indemnify him against the consequences of 
that act.* 


Illustrations. 

{a.) A employs B to beat C, and agrees to indemnify him against all 
consequences of the act. B thereupon beats C, and has to pay damages 
to C for so doing ; A is not liable to indemnify B for those damages. 

(b.) B, the proprietor of a newspaper, publishes, at A’s request, a libel 
upon C in the paper, and A agrees to indemnify B against the consequences 
of the publication, and all costs and damages of any action in respect there- 
of. B is sued by C, and has to pay damages, and also incurs expenses ; A 
is not liable to B upon the indemnity, 

225. The principal must make compensation to his agent 

Compensation to agent for respect of injuryf caused to such 
injury caused by principal’s agent by the principal's neglect or want 
neglect. of skill. 

Illustration. 

A employs B as a bricklayer in building a house, and puts up the 
scaffolding himself. The scaffolding is unskilfully put up, and B is in con- 
sequence hurt ; A must make compensation to B. 


Effect of Agency on Contracts with Ihrid Persons. 

226. Contracts entered into through an agent, and obligations 
Enforcement and con* arising from acts done by an agent, may 
sequences of agent’s con- be enforced in the same manner, and 

will have the same legal consequences, 
as if the contracts had been entered into, and the acts done, by the 
principal in person. 

Illustrations. 

{a.) A buys goods from B, knowing that he is an' agent for their sale, 
but not knowing who is the principal. B's principal is the person entitled 
to claim from A the price of the goods, and A cannot, in a suit by the prin- 
cipal, set off against that claim a debt due to himself from B. 

ib.) A, being B’s agent, with authority to receive money on his behalf, 
receives from C a sum of money due to B j C is discharged of his obligation 
to pay the sum in question to B. 


* See s. 24, supra, f Cf. the Indian Fatal Accidents Act (XIII. of l8$S’) 
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227. When an agent does more than he is authorized to do, 
Principal how far bound 3^^d when the part of what he does, 

when agent exceeds author- which is within his authority, can be 
“y* separated from the part which is beyond 

his authority, so much only of what he does as is within his authority 
is binding as between him and his principal. 

Illustration. 

A, being owner of a ship and cargo, authorizes B to procure’an in- 
surance for 4,oOO rupees on the ship. B procures a policy for 4.000 rupees 
On the ship, and another for the litre sum on the cargo : A is bound to pay 
the premium for the policy on the ship, but not the premium for the policy 
on the cargo. 

228. Where an agent does more than he is aulliorized to do, 
Principal not bound when and what he doss beyond the scope of 

excess of agent’s authority is his authority cannot be separated from 
■not separable. jg within it, the principal is not 

bound io recognize the transaction. 

Illustration. 

A authorizes B to buy 500 sheep for him. B buys 500 sheep and 200 
■iambs for one sum of 6,000 rupees ; A may repudiate the whole transaction. 

229. Any notice given - to, or information obtained by, the 
Consequences of notice figeut, provided it be given or obtained 

given to agent. in the course of the business transacted 

by him for the principal, shall, as between the principal and third 
parties, have the same legal consequence as if it had been given to, 
or obtained by, the principal. 

Illustrations. 

(c.) A is employed by B to buy from C certain goods of which C is 
the apparent owner, and buys them accordingly. In the course of the treaty 
for the sale, A learns that the goods really belonged to D, but B is ignorant 
■of that fact ; B is not entitled to set off a debt owing to him from C against 
the price of the goods. 

(6.) A is employed by B to buy from C goods of which C is the ap- 
parent owner. A was, before ho was so employed, a servant of C, and then 
learnt that the goods really belonged to D, but B is ignorant of that fact, 
fn spite of tne knowledge of his agent, B may set off against the price of 
he goods a debt owing to him from C. 

230. In the absence of any contract to that effect, an agent 
Agent cannot personally cannot personally enforce contracts en- 

enforce, nor be bound by, tered into by him on behalf of his prin- 
Spai?*^^^ P”"' cipal, nor is he personally bound by 

them. 
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Presumption of contract to Such R contrRct shsll be prcsunied 

contrary. to exist in the following cases : — 

(/.) Where the contract is made by an agent for the sale or 
purchase of goods for a merchant resident abroad ; 

( 2 .) Where the agent does not disclose the name of his. 
principal : 

(j.) Where the principal, though disclosed, cannot be sued. 

231. If an agent makes a contract with a person who neither 
Rights of p.artics to a con- knows, nor has reason to suspect, that 

tract made by agent not dis- he is an agent, his principal may re- 

quire the performance of the contract: 
but the other contracting party has, as against the principal, the 
same rights as he would have had as against the agent if the agent 
had been principal. 

If the principal discloses himself before the contract is com- 
pleted, the other contracting party may refuse to fulfil the con- 
tract if he can show that, if he had known who was the principal 
in the contract, or if he had known that the agent was not a prin- 
cipal, he would not have entered into the contract. 

Illustration, 

A, who owes 500 rupees to B, sells 1,000 rupees’ worth of rice to B. 
A is acting as agent for C in the transaction, but B has no knowledge, 
nor reasonable ground of suspicion, that such is the case : C cannot 
compel B to take the rice without allowing him to set off A’s debt. 

232. Where one man makes a contract with another, neither 
Performance of contract knowing, nor having reasonable ground 

to suspect, that the other is an agent, 
the principal, if he requires the per- 
formance of the contract, can only obtain such performance 
subject to the rights and obligations subsisting between the agent 
and the other party to the contract. 


of contract 

with agent supposed to be 
principal. 


238. In cases where the agent is personally liable, a person 
Right of person dealing dealing with him may hold either him 
with agent personally liable, or his principal, or both of them liable. 


Illustration, 

A enters into a contract with B to sell him 100 bales of cotton, and 
afterwards discovers that B was acting as agent for C : A may sue either 
B or C, or both, for the price of the cotton. 
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284. When a person who has made a contract with an 

„ r . ^ . agent induces the agent to act upon the 

agStT principal to acTo? belief that the principal onIy_ will be 
belief that principal or agent held liable, or induces the principal to ' 
will beheld exclusively liable, act upon the belief that the agent only 

will be held liable, he cannot afterwards hold liable the agent of 
principal, respectively. 

285. A person untruly* representing himself to be the 
Liability of pretended authorized agent of another, and there- ■ 

agent. by inducing a third person to deal with 

him as such agent, is liable, if his alleged employer does not ratify 
his acts, to make compensation to tne other in respect of any loss 
or damage which he has incurred by so dealing. 

236. A person with whom a contract has been entered 
Person falsely contracting into in the character of agent is not 
as agent not entitled to per- entitled to require the performance of 
ormance. jj. reality acting, not as 

agent, but on his own account. 

287. When an agent has, without authority, done acts or 
Liability of principal in- incurred obligations to third oersons. 
during belief that agent’s on behalf of his principal, the principal 
unauthorised acts were jg bound by such acts or obligations if 
‘ he has, by his words or conduct, induced 

such third persons to believe that such acts and obligations were 
within the scope of the agent’s authority. 

Illustrations. 

(a.) A consigns goods to B for sale, and gives him instructions not 
to sell under a fixed price. C, being ignorant of B's instructions, enters 
into a contract with B to buy the goods at a price lower than the reserved 
price ; A is bound by the contract. 

(i.) A entrusts B with negotiable instruments endorsed in blank. B 
sells them to C in violation of private orders from A ; The sale is good. 

238. Misrepresentations made, or frauds committed, by 

Effect, on agreement, of agents acting in the course of their 
”'®^®P''®sentation or fraud business for their principals, have the 

same effect on agreements made by 
such agents as if such misrepresentations or frauds had been 
®ade or committed by the principal ;t but misrepresentations 

* See s. 208, supra. 


I' See s. 250, infra. 
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made, or frauds committed, by agents in matters -which do not fall 
within iheir authority, do not affect their principals. 

Jllttitraiions. 

(o.) A being B’s agent for the sale of goods, induces C to buy them 
by a misrcpreser.tation which he w.ns not .authorized by B to make ; The 
contr.act Is voidable as between B and C at the option of C. 

(6.) A, the captnin of B's ship, signs bills of lading without having 
received on board the goods mentioned therein : The bills of lading are 
void as between B and the pretended consignor. 


CHAPTER XI. 
Of PARTNEasHir. 


239. *' Partnership” is the relation which subsists between 

to combine 

their properly, labour, or skill in some 
'business, and to share the profits thereof between them.* 


"Firm” defined. 


Persons who have entered into 
partnership with one another are called 
collectively a " firm.” 


Illustrations, 

(rt.) A and B buy too bales of cotton, which they agree to sell for 
their joint account ; A and B arc partners in respect of such cotton. 

(6.) A and B buy loo bales of cotton, agreeing to share it between 
them : A and B are not partners. 

(c.) A agrees with B, a goldsmith, to buy and furnish gold to B, to be 
worked up by him and sold, and that they shall share in the resulting 
profit or loss ; A and B are partners. 

(d.) A and B agree to work together as carpenters, but that A shall 
•receive all profits, and shall pay wages to B ; A and B are not partners. 

(e.) A and B are joint owners of a ship ; This circumstance does not 
make them partners. 

240. A loan to a person engaged or about to engage in 
Lender not a partner by any trade or undertaking upon a con- 
advancing money for share tract with such person that the lender 
• of profits. jggeiye interest at a rate varying 

* This would apply to members of Joint-stock Companies ; but the 
law applicable to them is saved by s. 266, infra. 
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•with the profits, or that he shall receive a share of the profits, does 
not, of itself, constitute the lender a partner, or render him res- 
ponsible as such.* 

241. In the absence of any contract to the contrary, pro- 

Properly left in busioess kft by a retiring parlner'or Ihe 

by retiring partner or de- representative ot a deceased partner to 
ceased partner’s represen- be used in the business is to be con- 

sidered a loan within the meaning of 
the last-preceding section. 

242. No contract for the remuneration of a servant or agent 
Servant or agent remu- of any person engaged in any trade or 

nerated by share of profits undertaking by a share of the profits 
not a partner. of such trade Or undertaking shall, of 

itself, render such servant or agent responsible as a partner therein, 
nor give him the rights of a partner. 

243. No person, being a widow or child of a deceased 
Widow or child of deceased partner of a trader, and receiving, by 

partner receiving annuity out way of annuity, a proportion of the pro- 
o pro ts not a partner. made by such trader in his business, 

shall, by reason only of such receipt, be deemed to be a partner of 
such trader, or be subject to any liabilities incurred by him. 

244. No person receiving, by way of annuity or otherwise, a 
Person receiving portion of portion of the profits of any business 

profits for sale of good-will in consideration of the sale by him of 
a par ner. good-will of such business, shall, by 

reason only of such receipt, be deemed to be a partner of the 
person carrying on such business, or be subject to his liabilities.f 

245. A person who has, by words spoken or written, or by 
Responsibility of person bis conduct, led another to believe 

leading another to believe that he is a partner in a particular firm, 

is responsible to him as a partner in such 
firm. 

246. Any one consenting to allow himself to be represented ■ 
. Liability of person permit- as a partner IS liable, as such, to third 
ting himself to be represented persons who, on the faith thereof, give 

a partner. Credit to the partnership. j; ^ 

* See Mollwo March & Co. v. Court of Wards, 10 B. L. R. 312. 
t Cf the Partnership Act, l86S,(Stat.,28 & 29 Viet., c. 86), s. 4. 

$ See the Indian Evidence Act (I. of 1872), s. log. 
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247. A person who is under the age of majority according 
Miner partner not person- to the law* to which he is subject may 

ally liable, but his share is. be admitted to the benefits of partner- 
ship, but cannot be made personally liable for any obligation of 
the firm ; but the share of such minor in the property of the firm is 
liable for the obligations of the firm. 

248. A person who has been admitted to the benefits of 
Liability of minor partner partnership under the age of majority* 

on attaininf: majority. becomes, on attaining that age, liable 

for all obligations incurred by the partnership since he was so 
admitted unless he gives public notice, within a reasonable time, 
•of his repudiation of the partnership. 

249. Every partner is liable for all debts and obligations 
Partner’s liability for debts incurred while he is a partner in the 

of partnership. usual course of business by, or on behalf 

ofj the partnership; but a person who is admitted as a partner into 
an existing firm does not thereby become liable to the creditors of 
such firm for anything done before he became a partner. 

250. Every partner is liable to make compensation to third 
Partner’s liability to third persons in respect of loss or damage 

■person for ncplect or fraud of arising from the neglect or fraud of any 
co-partner. partner in the management of the busi- 

ness of the firm. 

251. Each partner, who does any act necessary for, or usu- 
Partner’s power to bind ally done in, carrying on the business of 

co-partncrs. such a partnership as that of which he is 

a member, binds his co-partners to the same extent as if he were 
their agent duly appointed for that purpose. 

Exceptio7i . — If it has been agreed between the partners that 
any restriction shall be placed upon the power of any one of them, 
no act done in contravention of such agreement shall bind the firm 
with respect to persons having notice of such agreement, 

Illtistrations, 

(a.) A and B trade in partnership, A residing in England, and B in 
India. A draws a bill of exchange in the name of the firm. B has no 
notice of the bill, nor is he at all interested in the transaction ; The firm 


* See the Indian Majority Act (IX. of 1875). 
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is liable on the bill provided the holder did not know of the circumstances 
under which the bill was drawn. 

{b.) A, being one of a firm of solicitors and attorneys, draws a bill of 
exchange in the name of the firm without authority ; The other partners 
are not liable on the bill. 

{c.) A and B carry on business in partnership as bankers. A sum of 
money is received by A on behalf of the firm. A does not inform B of 
such receipt, and afterwards A appropriates the^ money to his own use ; 
The partnership is liable to make good the money. 

(d.) A and B are partners. A, with the intention of cheating B, goes 
to a shop and purchases articles on behalf of the firm, such as might be 
used in the ordinary course of the partnership-business, and converts them 
to his own separate use, there being no collusion between him and the 
seller : The firm is liable for the price of the goods. 

252. Where partners have by contract regulated and defined. 
Annulment of contract de- between themselves, their rights and 
fining partners’ rights and obligations, such Contract Can be annul- 
obligations. led or altered only by consent of all* 

of them, which consent must either be expressed or be implied 
from a uniform course of dealing. 

llltisiraiien. 

A, B, and C, intending to enter into partnership, execute written 
articles of agreement, by which it is stipulated that the net profits arising 
from the partnership-business shall be equally divided between them. 
Afterwards they carry on the partnership-business for many years. A re- 
ceiving one-half of the net profits, and the other half being divided equally 
between B and C. All parties know of and acquiesce in this arrangement: 
This course of dealing supersedes the provision in the articles as to the 
division of profits. 

Rules determining part- 253. In ihc nbscncc of &ny Con- 

ners’ mutual relations where tract to the Contrary, the relations of 
no contract to contrary. partners to each Other are determined 

by the following rules : — 

(i.) All partners are joint owners of all property originally 
brought into the partnership-stock, or bought with 
money belonging to the partnership, or acquired for 
purposes of the partnership business. All such pro- 
perty is called partnership-property. The share of 
each partner in the partnership-property is the value 
of his original contribution increased or diminished 
by his share of profit or loss : 


* See s. 253 , d* (5)i infra. 
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(2,) All partners are entitled to share equally in the profits of 
the partnership-business, and must contribute equally 
towards the losses sustained by the partnership : 

(3.) Each partner has a right to take part in the manage- 
ment of the partnership-business : 

(4.) Each partner is bound to attend diligently to the busi- 
ness of the partnership, and is not entitled to any re- 
muneration for acting in such business : 

(5.) Wl)cn differences arise as to ordinary matters connect- 
ed with the partnership. business, the decision, shall 
be according to the opinion of the majority of the 
partners ; but no change in the nature of the busi- 
ness of the partnership can be made except with the 
consent of all the partners 

(6.) No person can introduce a new partner into a firm with- 
out the consent of al! the partners : 

(7.) If, from any cause whatsoever, any member of a part- 
nership ceases m be so, the partnership is dissolved 
as between all the other members : 

(8.) Unless the partnership has been entered into for a fiEed 
term, any partner may retire from it at any time ; 

(9.) Where a partnership has been entered into for a fixed 
term, no partner can. during such term, retire except 
with the consent of ail the partners, nor can he be 
expelled by h\s partners for any cause whatever ex- 
cept by order of Court : 

(10.) Partnerships, whether entered into for a fixed term or 
not, are dissolved by the death of any partner. 

When Court ma^r dissolve 254 . At the suit of a partner, the 
partnership. Court may dissolve the partnership m 

the following cases 

(i.) When a partner becomes of unsound mind: 

(2.) When a partner, other than the partner suing, has beeti 
adjudicated an insolvent under any law relating to insolvent debtors: 

(3.) When a partner, other than the partner suing, has done 
any act by which the whole interest of such partner is legally trans- 
ferred to a third person : __ 

See s. 252, 
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< 4 .|) Wiien any partner becomes incapable of performing his 
part of thej)atner3hip-contract ; 

( 5 .) Wnen a partner, other than the, partner suing, is guilty of 
gross misconduct in the affairs of the partnership, or towards his 
partners: 

( 6 .) When the business of the partnership can only be car- 
ried on at a loss. 

255. A partnership is in all cases 
" dissolved by its business being psohi- 
bited by law. 


256. If a partnership entered into for a fixed term be con- 

R-.ghts and obligations of after Such term has expired, the 

partners in partnership con- rights atlO obligations Oi the partners NVlll, 
tinned after expiry of term jn the absence of any agreement to the 
for which It was entered into, contrary, remain the same as they were 
at the expiration of the term, so far as such rights and obligations can 
be applied to a partnership dissolvable at the will of any partner. 


257. Partners are bound to carry on the business of the part- 

G..«.Uviies oi pvrtvm. ’'"“'"'P c<.mmon ad- 

, vantage, to be just and faithful to each 

other, and to render true accounts and full information of all things 
afiecting the partnership to any partner or his legal representatives. 


Account to firm of benefit 
derived from transaction af- 
fecting partnership. 


258. A partner must account to 
the firm for any benefit derived from a 
transaction affecting the partnership. 


Illustrations, 

A partners in trade. C, without the knowledge of 

and B, obtains for his own sole benefit a lease of the house in which the 
partnership- business is carried on ; A and B are entitled to participate, il 
they please, in the benefit of the lease. 

. ^ carry -on business together in partnership as mer- 

trading between Bombay and London. D, a merchant in London, 
om they make their consignments, secretly, allows C a share of the 
mmission which he receives upon such consignments in consideration 
tt, - ^ influence to obtain the consignment for him i C is liable 

ccount to the firm for the money so received by him. 

259. If a partner, without the knowledge and consent of the 
^^Obligations to firm of part- Other partners, carries on any business 
businesZ^’”^ competing competing or interfering with that of the- 

firm, he 'must account to the firm for all 
iict IX., 1872.— 7. 
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SCHEDULE : 
Enactments repealed. 
S/afu/es. 


No. and year of 
(Statute. 

Title. 

Extent of repeal. 

Stat. 29 Car, II., cap. 

An Act for Prevention of 

Sections i, 2, 3, 4, 

3* 

Frauds and Perjuries. 

and 17. 

Stat. 11 & 12 Viet., 

To consolidate and amend the 

Section 42. 

cap. 2i.t 

i 

Law relating to Insolvent 
Debtors in India. 



Acts. 


No. and year of Act. 

Title. 

Extent of repeal. 

Aot XIII. of 1840 ... 

An Act for the amendment 

The whole. 


of the Law regarding Fac- 
tors, by extending to the 
Territories of the East India 
Company, in cases governed 
by English Law, the provi- 
sions of the Stat. 4 Geo. 
IV., Chap. 83, as altered 
and amended by the Stat. 6 
Geo. IV., Chap. 94. 


Act XIV. of 1840 ... 

An Act for rendering a Writ- 
ten Memorandum necessary 
to the Validity of certain 
Promises and Engagements, 
by extending to the Territo- 
ries of the East India Com- 
pany, in cases governed by 
English Law, the provisions 
of the Stat. 9 Geo. IV., ! 
Chap. 14. 

The whole.. 


* Short title: “The Statute of Frauds the Short Titles Act, 


1896 (Stat. 59 & 60 Viet., c. 14). 

t The Indian Insolvency Act, 1848. 
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SCHEBUL E.— - (co tifinued.) 
Enactments repealed (con/wued). 


Acts (contd.). 


No. and year of Act. 

Title. 

Extent of repeal. 

Act XX. of 1844 ••• 

1 

An Act to amend the Law re- 
lating to Advances hor.a fide 
made to Agents ent.-usted 
with Goods, by extending to 
the Territories of the Fast 
India Company, in cases go- 
verned by English Law, the 
provisions of the Stat. $ & 

6 Viet,, c. 39, as altered by 
this Act, 

The whole. 

Act XXI. of 1848 ... 

An Act for avoiding Wagers ... 

The whole. 

ActV. ofi866* ... 

An Act to provide a Summary 
Procedure on Bills of Ex- 
change, and to amend in 
certain respects the Com- 
mercial Law of British India. 

Sections 9 & jo. 

... 

An Act to amend the haw o 5 
Partnership in India. 

The whole. 

Act VIII. of 1867 

An Act to amend the Law re- 
lating to Horse-racing in 
India. 

/ 

The whole. 


* Shoit title ; '* T^he Policies of Insurance (Marine and Fire) Assign- 
ment Act, tSee.”— 5 fethe Indian Short Titles Act (XIV. of 1897). 
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ACT NO. II, OF 1912. 

The Co-operatiye Societies Act, 1912. 

Passed by the Go'v’ernor General in Council. 

Rtuivtd the assent of iht Governor General on ike ist March igjs. 


An Act io amend ike Law relaiing io Co'Operaiive Socieiits. 

Whereas it is expedient further to facilitate the formation of 
Co-operative Societies for the promotion of thrift and self-help 
among agriculturists, artisans and persons of limited means, and for 
that purpose to amend the law relating to Co-operative Societies; 
It is hereby enacted as follows : — 


Preliminary, 


Short title and extent. 


1 . (/) This Act may be called the 
Co-operative Societies Act, 1912 ; and 


(a) It extends to the whole of British India. 


2 . In this Act, unless there is any- 
thing repugnant in the subject or con- 
text, — 

[a) “ by-laws” means the registered by-laws for the time 
being in force and includes a registered amendment 
of the by-laws : 

(^) “ committee” means the governing body of a registered 
society to whom the management of its affairs is 
entrusted ; 

(f) “ member” includes a person joining in the application 
for the registration of a society and a person admitted 
to membership after registration in accordance with 
the by-laws and any rules : 

(d) “ofiicer” includes a chairman, secretary, treasurer, mem- 
ber of committee, or other person empowered under 
the rules or the by-laws to give directions in regard 
to the business of the society : 

(«) " registered society” means a society registered or deem- 
ed to be registered under this Act : 
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(/) “ Registrar ” means a person appointed to perform the 
duties of a Registrar of Co-operative Societies under 
this Act : and 

(* ) “ rules ” means rules made under this Act. 


Rigisiraiion. 


3. The Local Government may appoint a person to be 

Registrar of Co-operative Societies for 
e egis rar. Province of any portion of it, and 

may appoint persons to assist such Registrar, and may, by general or 
Bpecial order, confer on any such persons all or any of the powers 
of a Registrar under this Act. 


4. Subject to the provisions hereinafter contained, a society 
Societies which may be which has as its object the promotion of 
registered. the economic interests of its members in 

accordance with co-operative principles, or a society established with 
the object of facilitating the operations of such a society, may be 
registered under this Act with or without limited liability : 

Provided that unless the Local Government by general or 
Bpecial order otherwise directs — 

(1) the liability of a society of which a member is a register- 

, ed society shall be limited ; 

( 2 ) the liability of a society of which the object is the crea- 

tion of lunds to be lent to its members, and of which 
the majority of the members are agriculturists, and 
of which no member is a registered society, shall be 
unlimited. 


Restrictions on interest of 
member of society with limi- 
ted liability and a share 
capital. 


5. Where the liability of the mem- 
bers of a society is limited by shares, no 
member other than a registered society 
shall — 


(«) hold more than such portion of the share capital of the 
society, subject to a maximum of one-fifth, as may be 
prescribed by the rules ; or 

(^) have or claim any interest in the shares of the society 
exceeding one thousand rupees. 


6. (/) No society, other than a society of which a member is 

.... . . . a registered society, shall be registered 

Conditions of registration. not consist of 
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Rt least ten persons above the age of eighteen years and, where the 
object of the society is the creation of funds to be lent to its mem- 
bers, unless such persons — r - 

(a) reside in the same town or village or in the same group 

of villages ; or, 

(b) save where the Registrar otherwise directs, are members 

of the same tribe, class, caste or occupation. 

(2) The word “ limited ” shall be the last word- in the name of 
every society with limited liability registered under this Act. 

7. When any question arises whether for the purposes of this ^ 
Power of Registrar to de- Act a person is an agriculturist or a non- 
-cide certain questions. agriculturist, or whether any person is a 

resident in a town or village or group of villages, or whether two or 
more villages shall be considered to form a group, or whether any 
person belongs to any particular tribe, class, caste or occupation, the 
question shall be decided by the Registrar, whose decision shall be . 
final. 


Application for registration. 


8 . (/) For purposes of registration 
an application to register shall be made 
to the Registrar. 

(2) The application shall be signed — 


(a) in the case of a society of which no member is a register- 
ed society, by at least ten persons qualified in accor- 
dance with the requirements of section 6 , sub-section 
(/); and 

{b) in the case of a society of which a member is a register- 
ed society, by a duly authorised person on behalf of 
every such registered society, and, where all the 
members of the society are not registered societies, 
by ten other members or, when there are less than 
ten other members, by all of them. 


(5) The application shall be accompanied by a copy of the 
proposed by-laws of the society, and the persons by whom or on 
whose behalf such application is made shall furnish such informa- 
tion in regard to the society as the Registrar may require. 

9 . Tf the Registrar is satisfied that a society has complied with 
Registration. ’ provisions of this Act and the rules 

and that its proposed by-laws are not 
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contrary to the Act or to the rules, he may,i£ he thinks fit, register 
the society and its by-laws. 

10. A certificate of registration signed by the Registrar shall 

^ . , , - . be conclusive evidence that the society 

Evidence of registra ton. t^gfein mentioned is duly registered- 

unless it is proved that the registration of the society has been can- 
celled. 

11. (/) No amendment of the by-laws of a registered society 
Amendment of the by-laws shall be valid until the same has been 

of registered society. registered under this Act, for which pur- 

pose a copy of the amendment shall be forwarded to the Registrar. 

( 2 ) If the Registrar is satisfied that any amendment of the- 
by-laws is not contrary to this Act or to the rules, he may, if he 
thinks fit, register the amendment. 

(j) When the Registrar registers an amendment of the by 
laws of a registered society, he shall issue to the society a copy of 
the amendment certified by him, which shall be conclusive evidence 
that the same is duly registered. 


Rights and liabiliiits of members. 


12. No member of a registered society shall exercise the 
Member not to exercise rights of a member unless or until he 
rights till due payment made, has made such payment to the society in 
respect of membership or acquired such interest in the society, as 
may be prescribed by the rules or by-laws. 


13. (/) Where the liability of the members of a registered 
u society is not limited by shares, each 

e mem ers. member shall, notwithstanding the 

amount of his interest in the capital, have one vote only as a mem- 
ber in the affairs of the society, > 


( 2 ) Where the liability of the members of a registered society 
is limited by shares, each member shall have as many votes as may 
be prescribed by the by-laws. 

(j) A registered society which has invested any part of its funds 
in the shares of any other registered society may appoint as its 
proxy, for the purpose of voting in the affairs of such other 
registered society, any one of its members. 
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14. (/) The .transfer or charge of the share or interest of a 
Restrictions on transfer of member in the capital of a registered 
share or interest. society, shall be subject to such condi- 

tions as to maximum holding as may be prescribed by this Act or 
by the rules. 

( 2 ) In case of a society registered with unlimited liability a 
member shall not transfer any share held by him or his interest in 
the capital of the society or any part thereof unless — 

(a) he has held such share or interest for not less than 
one year ; and 

(i) the transfer or chaige is made to the society or to a 
member of the society. 


Duties oj registered societies. 


15. Every registered society shall have an address, registered 
. in accordance with the rules, to which 

all notices and communications may be 
sent, and shall send to the Registrar notice of every change thereof. 


IQ. Every registered society shall keep a copy of this Act 
Copy of Act, rules and by- and of the rules governing such society, 
laws to be open to inspection, and of ils by-laws Open to inspection free 
of charge at all reasonable times at the registered address of the 
society. 

17. (/) The Registrar shall audit or cause to be audited by 

some person authorized by him by 
general or special order in writing in 
this behalf the accounts of every registered society once at least in 
every year. 

( 2 ) The audit under sub-section (/) shall include an examina- 
tion of overdue debts, if any, and a valuation of the assets and 
liabilities of the society. 

( 5 ) The Registrar, the Collector or any person authorised bj? 
general or special order in writing in this behalf by the Registrar 
shall at all times have access to all the books, accounts, papers and! 
securities of a society, and every officer of the society shall furnish 
such information in regard to the transactions and working of the 
society as the person making such inspection may require. j 
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Privileges of registered societies. 


18. The registration of a society shall render it a body 
Societies to be bodies cor- corporate by the name under which it is 
porate. registered, with perpetual succession and 

a common seal, and with power to hold properly, to enter into 
contracts, to institute and defend suits and other legal proceedings 
ahd to do all things necessary for the purposes of its constitution. 


19. Subject to any prior claim of the Government in respect 
„ . , . , . ^ of land-revenue or any money recover- 

Prior claim or society. , , , , e i ji j • 

able as land-revenue or of a landlord in 
respect of rent or any money recoverable as rent, a registered society 
€hall be entitled in priority to other creditors to enforce any out- 
standing demand due to the society from a member or past mem- 
ber — 


(a) in respect of the supply of seed or manure or of the loan 
of money for the purchase of seed or manure — upon 
the crops or other agricultural produce of such mem- 
ber or person at any time within eighteen months 
’ from the date of such supply or loan ; 


(3) in respect of the supply of cattle, fodder for cattle, 
agricultural or industrial implements or machinery, 
or raw materials for manufacture, or of the loan of 
money for the purchase of any of the foregoing 
things — upon any such things so supplied, or pur- 
chased in whole or in part from any such loan, or on 
any articles manufactured from raw materials so 
supplied or purchased. 

20. A registered society shall have a charge upon the share 
Charge and set-off in res- or interest in the capital and on the de- 
pect of shares or interest of posits of a member or past member and 
member. , upon any dividend, bonus or profits pay- 

able to a member or past member in respect of any debt due - from 
such member or past member to the society, and may set off any sum 
credited or payable to a member or past member in or towards 
payment of any such debt. 


' 21. Subject to the Provisions of section 20 , the share or 
Shares or interest not liable interest of a • member ■ in the capital of 
to attachment. . a registered society shall not be liable to 
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attachnient or sale under any decree or order of a Court of Justice 
in respect of any debt or liability incurred by such member, and 
neither the Official Assignee under the Presidency-towns Insolvency 
Act* .1909, nor a Receiver under the Provincial Insolvency Act, f 
1907, shall be entitled to or have any claim on such share- or 
interest. ' 

22 . (0 On the death of a member a registered society may 
Transfer of interest on death transfer the share or interest of the de- 
of member. ceased member to the person nominated 

in accordance with the rules made in this behalf, or, if there is no 
person so nominated, to such person as may appear to the com- 
ihitteetd be the heir or legal representative of the deceased member, 
dt pay to such nominee heir or legal representative, as the case may 
be, a sum representing the value of such member's share or 
■interest, as ascertained in accordance with the rules or by-laws : 

Provided that — 

(i) in the case of a society with unlimited liability, such 
nominee, heir or legal representative, as the case 
may be, may require payment by the society of the 
value of the share . or interest of the deceased 
menaber ascertained as aforesaid ; 

' ‘ ' (n) in the case of a society with limited liability, the 

society shall transfer the share or interest of the 
deceased member to such nominee, heir or legal 
representative, as the case may be, being qualified 
in accordance with the rules and by-laws for mem- 
bership of the society, or on his application within 
one month of the death of the deceased member 
to any person specified in the application who is so 
qualified. 

{.2) A registered society may pay all other moneys due to the 
deceased member from the society to such nominee, heir or legal 
representative, as the case be. 

. , ( 3 ) All transfers and payments made by a registered society 
in accordance with the piovisions of this section shall be valid and 
effectual against any demand made upon the society by any other 
person. 


* Act -III. of 1909. . ! 


■■'t Act III. of 1907. 
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23. The liability of a past member for the debts of a re- 

Liability of past member. they.esisted at the time- 

when he ceased to be a member shall 
continue for a period of two years from the date of his ceasing to 
be a member. 


24. The estate of a deceased member shall be liable for a 
Liability of the estates of period of One year from the time of his 
deceased members. decease for the debts of a registered 

society as so they existed at the time of his decease. 


25. Any register or list of members or shares kept by any 
Register of members. registered society shall be prima facie 

evidence of any of the following parti- 
culars entered therein : — 

(a) the date at which the name of any person was entered 
in such register or list as a member ; 

(3) the date at which any such person ceased to be a 
member. 


26. A copy of any entry in a book of a registered society 
Proof of entries in societies’ regularly kept in the course of business, 
, j shall, if certified in such manner as may 

pe prescribed by the rules, be received, in any suit or legal proceed- 
prt/na /acie evidence of the existence of such entry, and shall 
M admitted as evidence of the matters, transactions and accounts 
therein recorded in every case where, and to the same extent as, the 
original entry itself is admissible. 


Exemption from compulsory 
registration of instruments re- 
lating to shares and deben- 
tures of registered society. 


27. Nothing in section 17, sub- 
section (r), clauses (i) and (c), of the 
Indian Registration Act* 1908, shall 
apply to— 


(/) any instrument relating to shares in a registered society, 
notwithstanding that the assets of such society 
consist in whole or in part of immoveable property ; 
or 


(2) any debenture issued by any such society and not creat- 
ing, declaring, assigning, limiting or extinguishing 
any right, title or interest to or in immoveable pro- 
perty except in so far as it entitles the holder to the 
Security afforded by a registered instrument whereby 

, • Act XVI. of 1908. 
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the society has mortgaged, conveyed or otherwise 
transferred the whole or part of Us immoveable pro- 
perty or any interest therein to trustees upon trust for 
benefit of the holders of such debenture ; or 

(j) any endorsement upon or tranfer of any debenture issued'^ 
by any such society. 

Power to exempt from - in- 28. The Govemor-General in 

come-tax, stamp-duty and Council, by notification m the Gazette ot 
registration-fees. India, may, in the case of any registered 

society or class of registered society, remit — 

(a) the income-tax payable in respect of the profits of the 
society, or of the dividends or other payments receiv- 
ed by the members of the society on account of profits ; 

(^) the stamp duty with which, under any law for the lime 
being in force, instruments executed by or on behalf 
of a registered society or by an officer or member and 
relating to the business of such society, or any class 
of such instruments, are respectively chargeable ; 

(c) any fee payable under the law of registration for the time • 
being ir force. 

Property and funds of registered societies. 


Restrictions on loans. 


29. (/) A registered society shall 
not make a loan to any person other that» 
a member : 


Provided that, with the general or special sanction of the 
Registrar, a registered society may make loans to another registered 
society. 

^ ( 2 ) Save with the sanction of the Registrar, a society with' 
unlimited liability shall not lend money on the security of moveable 
property. 

( 5 ) The Local Government may, by general or special order, 
prohibit or restrict the lending of money on mortgage of immove- 
able property by any registered society or class of registered 
societies. 


30. A registered society shall receive deposits and loans 

Restrictions on borrowing. who are not members only 

to such extent and under such con- 
ditions as may be prescribed by the rules or by-laws. 
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31 . Save as provided in sections 29 and 30, the transactions 
Restrictions on other trans* of a registered society with persons other 
actions with non-members. than members Shall be subject to such 
vprohibitions and restrictions, if any, as the Local Government may, 
.by rules, prescribe. 

32 . (/) A registered society may 
invest or deposit its funds — 


Investment of funds. 


(fl) in the Government Savings Bank, of 

( 3 ) in any of the securities specified in section 20 of the 
Indian Trusts Act 1882,* or 


(c) in the shares or on the security of any other registered 
society, or 

((/) with any Bank or person carrying on the business of 
banking, approved for this purpose by the Registrar, 
or 


(e) in any other mode permitted by the rules. 

(2) Any investments or deposits made before the commen- 
cement of this Act which would have been valid if this Act had 
.been in force are hereby ratified and confirmed. 

33 . No part of the funds of a re- 
Funds not to be divided by gistered society shall be divided by way 
wayofpront. bonus or dividend or otheiwise 

among its members : 

‘ Provided that after at least one-fourth of the net profits in 
any year have been carried to a reserve fund, payments from the 
remainder of such profits and from any profits of past years 
available for distribution may be made among the members to such 
extent and under such conditions as may be prescribed by the rules 
or by-laws : 

Provided also that in the case of a society with unlimited 
liability no distribution of profits shall be made without the general 
or special order of the Local Government in this behalf. 

34. Any registered society may, with the sanction of the 
Contribution to charitable Registrar, after one-fourth of the npt 
.purpose. profits in any year has been carried to 

a reserve fund, contribute an amount not exceeding ten per cent, 
of the remaining net profits to any charitable purpose, as defined 
dn section 2 of the Charitable Endowments Actf 1890. 


* Act II. of 1882. 


t Act I. of 1890. 
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Imptciion of affairs. 

35. (/) The Registrar may of his own motion, and shall on 

the request of the Collector, or on the 
Inquiry by Registrar. application of a majority of the com- 

mittee, or of not less than one-third of the members, hold an 
inquiry or direct some person authorized by him by order in 
writing in this behalf to hold an inquiry into the constitution, 
working and financial condition of a registered society. 

{ 2 ) All officers and members of the society shall furnish such 
information in regard to the affairs of the society as the Registrar 
or the person authorized by the Registrar may require, 

36. (/) The Registrar shall, on the application of a creditor 
Inspection of books of in- of ^ registered society, inspect or direct 

debted society. some person authorized by him by order 

in writing in this behalf to inspect the books of the society : 

Provided that — 

(a) the applicant satisfies the Registrar that the debt is a 
sum then due, and that he has demanded payment 
thereof and has not received satisfaction within a 
reasonable time ; and 

(i) the applicant deposits with the Registrar such sum as 
security for the costs of the proposed inspection as 
the Registrar may require. 

( 2 ) The Registrar shall communicate the results of any such 
inspection to the creditor, 

37 . Where an inquiry is held under section 35, or an 

Costs of inquiry. inspection is made under section 36, 

the Registrar may apportion the costs, 
or such part of the costs as he may think right, between the society, 
the members or creditor demanding an inquiry or inspection, and 
the officers or former officers of the society. 

38. Any sum awarded by way of costs under section 37 may 

Recovery of costs. recovered, on application to a Magis- 

trate having jurisdiction in the place 

where the person from whom the money is claimable actually and 
voluntarily resides or carries on business, by the distress and sale of 
sny moveable property within the limits of the jurisdiction of such 
hlagistrate belonging to such person. 
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Dmolution of society. 


39 . {r) If the Registrar, after an inquiry h$s been held 

under section 35 or after an inspection 
has been made under section 30 or on 
'receipt of an application 'made by three-fourths of the members of 
a registered society, is of- opinion that the society ought to be 
-dissolved, he may cancel the registration of the society. 

(a) Any member of a society may, within two months from 
Ihe date of an order made under sub-section (/}, appeal from such 
vorder. 


(j) Where no appeal is presented within two months from 
ibe making of an order cancelling the registration of a society, the 
r)rder shall take effect on the expiry of that period. 

Where an appeal is presented within two months, the 
order shall not take effect until it is confirmed by the appellate 
authority. 

(jf) The authority to which appeals under this section shall lie 
■fihall'be the Local Government; 


Provided that the Local Government may, by notification 
in the local official Gazette, direct that appeals shall lie to such 
Revenue-authority as may be specified in the notification. 

40 . Where it is a condition of the registration of a society 
Cancellation of registration that it should consist of at least ten 
of society. members, the Registrar may, by order 

in writing, cancel the registration of the society if at any time it 
is proved to his satisfaction that the number of the members 
Las been reduced to less than ten. 


Effect of cancellation of 41 . Where the registration of a 

. registration. society is cancelled, the society shall 

cease to exist as a corporate body — 

(a) in the case of cancellation in accordance with the 
provisions of section 39, from the date the order of 
cancellation takes effect ; 

( 3 ) in the case of cancellation in accordance with the 
provisions of section 40, from the dale of the order. 


42 . (/) Where the registration of a society is cancelled 

xinder section 30 or section 4O) 
in ing.up. Registrar may appoint a competent 

person to be liquidator of the society. 
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(2) A liquidator appointed under sub-section (/) shall have 
power — 

(а) to institute and defend suits and other legal proceedings 

on behalf of the society by his name of office ; 

(^) to determine the contribution to be made by the mem- 
bers and past members of the society respectively to 
the assets of the society ; 

(f) to investigate all claims against the society and, subject 
to the provisions of Inis Act, to decide questions of 
priority arising between claimants ; 

{d) to determine by what persons and in what proportions 
the costs of the liquidation are to be borne ; and 

(<f) to give such directions in regard to the collection and 
distribution of the assets of the society, as may ap- 
pear to him to be necessary for winding up the 
affairs of the society. 

(y) Subject to any rules, a liquidator appointed under this 
section shall, in so far as such powers are necessary for carrying 
out the purposes of this section, have power to summon and 
enforce the attendance of witnesses and to compel the production 
of documents by the same means and (so far as may be) in the 
same manner as is provided in the case of a Civil Court under the 
Code of Civil Procedure,* 1908. 

Where an appeal from any order made by a liquidator 
under this section is provided for by the rules, it shall lie to the 
Court of the District Judge. 

(y) Orders made under this section shall, on application, be 
enforced as follows: — 

(a) When made by a liquidator, by any Civil Court having 
local jurisdiction in the same manner as a decree of 
such Court ; 

(^) when made by the Court of the District Judge on 
appeal, in the same manner as a decree of such 
Court made in any suit pending therein. 

(б) Save in so far as is hereinbefore expressly provided, no 
Civil Court shall have any jurisdiction in respect of any matter 
connected with the dissolution of a registered society under this Act. 


* Act V.' of igo8. 
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Rules. 

43. (/) The Local Government may, for the whole or any 

part of the Province and for any regis- 
“ tered society or class of such societies, 

make rules to carry out the purposes of this Act. 

( 2 ) In particular and without prejudice to the generality of 
the foregoing power, such rules may — 

{«) subject- to the piovisions of section 5 , prescribe the 
maximum number of shares or portion of the capital' 
of a society which may be held by a member ; 

{b) prescribe the forms to be used and the conditions to 
be complied with in the making of applications for 
the registration of a society and the procedure in 
the matter of such applications ; 

(c) prescribe the matters in respect of which a society may 

or shall make by-laws and for the procedure to be 
followed in making, altering and abrogating by- 
laws, and the conditions to be satisfied prior to such 
making, alteration or abrogation ; 

(d) prescribe the conditions to be complied with by persons 

applying for admission or admitted as members, 
and provide for the election and admission of mem- 
bers, and the payment to be made and the interests 
to be acquired before the exercise of the right of 
membership ; 

(e) regulate the manner in which funds may be raised by 

means of shares or debentures or otherwise ; 

(/") provide for general meetings of the members and for 
the procedure at such meetings and the powers to be 
exercised by such meetings ; 

(g) provide for the appointment, suspension and removal of 
the members of the committee and other officers, 
and for the procedure at meetings of the com- 
mittee, and for the powers to be exercised and the 
duties to be performed by the committee and' 
other officers ; 

(A) prescribe the accounts and books to be kept by a society 
and provide for the audit of such accounts and 
the charges, if any, to be made for such audit. 
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and for the periodical publication of a balance- 
sheet showing the assets and liabilities of a society ; 

(*’) prescribe the returns to be submitted by a society to the 
Registrar and provide for the persons by whom 
and the form in which such returns shall be sub- 
mitted ; 

O’) provide for the persons by whom and the form in 
which copies of entries in books of societies may be 
certified ; 

(A) provide for the formation and maintenance of a register 
of members and, where the liability of the members 
is limited by shares, of a register of shares ; 

(/) provide that any dispute touching the business of a 
society between members or past members of the 
society or persons claiming through a member or 
past member or between a member or past member 
or persons so claiming and the committee or any 
officer shall be referred to the Registrar for decision 
or, if he so directs, to arbitration, and prescribe the 
mode of appointing an arbitrator or arbitrators and 
the procedure to be followed in proceedings before 
the Registrar or such arbitrator or arbitrators, and 
the enforcement of the decisions of the Registrar or 
the awards of arbitrators ; 

(w) provide for the withdrawal and expulsion of members 
and for the payments, if any, to be made to members 
who withdraw or are expelled and for the liabilities 
of past members ; 

(«) provide for the mode in which the value of a deceased 
member's interest shall be ascertained, and for the 
nomination of a person to whom such interest may 
be paid or transferred ; 

(0) prescribe the payments to be made and the conditions to 
be complied with by members applying for loans, 
the period lor which loans may be made, and the 
amount which may be lent, to an individual'member; 

(/) provide for the formation and maintenance of reserve 
funds, and the objects to which such funds may be 
applied, and lor the investment of any funds under 
the control of the society ; 


Act 11 ., I9I2,--2. 
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(j’) prescribe the extent to which a society; may limit the 
number of its members; 

(r) prescribe the conditions under which profits may be dis- 
tributed to the members of a society with unlimited 
liability and the maximum rate of dividend which 
may be paid by societies ; 

(j) subject to the provisions of section 39, deternaine in what 
cases an appeal shall lie from the orders of the Re- 
gistrar and prescribe the procedure to be followed in 
presenting and disposing of such appeals ; and 

(/) prescribe the procedure to be followed by a liquidator 
appointed under section 42, and the cases in which 
an appeal shall lie from the order of such liquidator. 

(j) The Local Government may delegate, subject to such con- 
ditions, if any, as it thinks fit, all or any of its powers to make rules 
under this section to any authority specified in the order of delega- 
tion. 

(^) The power to make rules conferred by this section is sub- 
ject to the condition of the rules being made after previous publica- 
tion. 

(5) All rules made under this section shall be published in the 
local official Gazette and on such publication shall nave effect as if 
enacted in this Act. ' 

M iscellaneous, 

44. (/) All sums due from a registered society or from an 
Recovery of sums due to officer or member or past member of a 

Government. registered society as such to the Govern- 

ment, including any costs awarded to the Government under section 
37, may be recovered in the same manner as arrears of land- 
revenue. 

(2) Sums due from a registered society to Government and 
recoverable under sub-section (/) may be recovered, firstly, from 
the property of the society ; secondly, in the case of a society of 
which the liability of the members is limited, from the members sub- 
ject to the limit of their liability ; and, thirdly, in the case of other 
societies, from the members. 

45 . Notwithstanding anything contained in this Act, the Local 
Power to exempt societies Government may, by special order in 

from conditions as to legis- each case and Subject to such con- 

dilions, if any, as it may impose, exempt 
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any society from any of the lequirements of this Act as to regis- 
tration. 

46 . The Local Government may, by general or special order, 
Power to exempt registered exempt any registered socie-y irom ny 
societies from provisions of of the provisions Of thi-- AlI fT itUV 
Act. direct that such provisions shail appiy 

to such society with such modifications as may be specified in 
the order. 


47. (/) No person other than a registered society shall trade 
Prohibition of the use of Of Carry on business under any name 
the word co-operative ”. or title of which the word “ co-oper- 

ative is part without the sanction of the Local Government : 

Provided that nothing in this section shall apply to the use by 
any person or his successor in interest of any name or title under 
vthich he traded or carried on business at the date on which this 
Act comes into operation. 

{ 2 ) Whoever contravenes the provisions of this section shall 
be punishable with fine which may extend to fifty rupees and in the 
Cjase of a continuing offence with further fine of five rupees for 
each day on which the offence is continued after conviction there- 
for. 


Indian Companies Act, ^3- The provisions of the Indian 

18S2, not to apply. Companies Act,* iSSz, shall not apply 

to registered societies. 


49. Every society now existing which has been registered 

Co-operative Credit Societto 
Act,t 1 904. shall be deemed to be regi'"- 
tered under this Act, and its by-laws shall, so far as the same are 
not inconsistent with the express provisions of this Act, continue 
in force until altered or rescinded. 


Repeal. 


50 - The Co-operative Credit So- 
cieties Act,t 1904, is hereby repealed. 


* Act VI. of 18S2. 


t Act X. of 1904. 
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ACT XX. OF 1847. 

The Indian Copyright Act, 

Passed on the i8th December 1847. 


An Aci for iht Encouragemetti of Learning in ihe Territories subject 
to ihe Government of the East India Company, Py defining and 
providing for the Enforcement of the Right called Copyright therein. 


Whereas doubts may exist whether the right called copyright 

can be enforced by the common law of 
England in those parts of the territories 
subject to the government of the East India Company into which 
the common law of England has been introduced ; 

And whereas doubts may exist whether the said right can be 
enforced by virtue of the principles of equity and good conscience 
in the other parts of the territories subject to the government of the 
East India Company ; 

• This short title has been given by the Indian Short Titles Act (XIV. 
of 1897). 

The Indian Copyright Act (XX. of 1847) has been declared to be in 
force in the whole of British India, except the Scheduled Districts, by the 
Laws Local Extent Act (XV. of 1874), s. 3. 

It has been declared, by notiScation under s. 3 (n) of the Scheduled 
Districts Act (XIV. of 1874), to be in force in the following Scheduled 
Districts ; — 

(1) Jaunsar Bawar. — See Gaaette of India, May 31, 1879, Pt. 1 ., 

p. 382 : 

(2) The scheduled portion of the Mirzapur District. — See Gaeette of 

India, May 31, 1879, Pt. I., p. 383 ; 

(3) Aden — See Gaeette of India, June 28, 1879, Pt. L, p. 434 ^ . 

(4) The District of Silhat. — See Gaeette of India, 1879, P^- 

P- 631 ; . „ 

(si The rest of Assam (except the North Lushai Hills), bee 

Gaeette of India, 1897, Pt. I., p. 299 ; 

(6) The Scheduled Districts of the (i)entral Provinces. — ^See Gase 0 

of India, 1879, Pt. I., p. 771 : 

(7) Sindh. — See Gaeette of India, 1880, Pt. I., p. 672 : 

(8) West Jalpaiguri. — See Gaeette of India, 1881, Pt. L, p. 74 ' , 

(9) The District of Hazaribagh, Lohardaga, and Manbhum, a 

pargana Dhalbhum, and the Kolhan, in the District or mg 

bhum.~See Gaeette of India, 1881, Pt. L, ?• £ 04 * 


5 


{Act; 3 SX. of 1847.] ! 'copyright. 

And whereas for the encouraegment of learning it is desirable 
that the existence of the said right should be placed beyond doubt, 
and that the said right should be made capable of easy enforcement 
in every part of the said territories ; 

And whereas it is doubtful whether the Act of Parliament, 5 & 

6 Viet., c. 45,* entitled “An Act to amend the Law of Copyrxghif 
although such Act extend to every part of the British dominions, 
has made appropriate and sufficient provision for the enforcenient in 
every part of the said territories subject to the government of the East 
India Company of the said right by proprietors thereof ; and whether 
the said Act of Parliament has made provision for the enforce* 
ment of the said right by or against any persons not being subject 
to the jurisdiction of the Courts established by Her Majesty’s 
Charter: 

1 . It is therefore hereby enacted that the copyright in every 
Duration of copy-right in book published in the lifetime of its 
book published in author’s author within the said territories after 

the passing of the Act of Parliament, 

3 & 4 Wm. IV., c. 85,f entitled “ An Act for ejecting an arrange- 
ment with the Ead India Company and for the better government 
of His Majesty's Indian Territories till the goth day of April 18^4," 
shall endure for the natural life of such author, and for the further 
term of seven years commencing at the time of his death, and shall 
be the property of such author and his assigns: Provided always 
Proprietorship in book pub- that, if the said term of seven years 
lished after author’s death. shall expire before the end of forty-two 
years from the publication of such book, the' copyright shall in that 

(10) The Island of Perim. — See Gazette of India, 1886, Pt. I., p. 5 ; 

(11) The Districts of Hazara, Peshawar, Kohat, Bannu, Dera Ismali 

Khan, and Dera Ghazi Khan. — See Gazette of India, 1886, 
Pt. I., p. 8. 

(12) The District of Lahaul. — See Gazette of India, 1886, Pt. I., 

It has been extended, by notification under s. 5 of the last-mentioned 
Act, to the following Scheduled Districts ; — 

(1) The Districts of Kumaon and Garhwal. — See Gazette of India, 

1876, Pt. I., p. 606 : 

(2) The North Western Provinces Tarai. — See Gazette of India, 

» 1876, Pt. I., p. 506 ; 

(3) Upper Burma except the Shan States. — See Gazette Of India ■ 

* .*^93. Pt. II., p. 272. ' 

Short title, “ The Indian Copyrignt Act, 1842." — See the Short Titles 
Act, 1896 (59 & 60 Viet., c. 14). 

'®33”-S«= the Short 
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case endure for such period of forty-two years; and that the copy- 
right in every book published after the death of its author and 
after the passing of the Act of Parliament last aforesaid shall 
endure for the term of forty-two years from the first publication 
thereof, and shall be the property of the proprietor of the author’s 
manuscript, from which such book shall be first published, and 
his assigns.* 

2 . And whereas it is expedient to provide against the sup- 
Power to license rcpublica- pression of books of importance to the 
tion when copyriffht propric- public ; It is enacted that it shall be 
tor refuses. lawful for the Governor-General in 

Council, on complaint made to them that the proprietor of the 
copyright in any book published after the passing of this Act 
within the said territories has, after the death of its author, refused 
to republish or to allow the republication of the same, and that, 
by reason of such refusal, such book may be withheld from the 
public, to grant a license to such complainant to publish such 
book in such manner, and subject to such conditions as they may 
think fit, and it shall be lawful for snch complainant to publish 
such book according to such license.f 


34 'a book of registry,§ wherein may be registered, as here- 
Registry of copyright, as- inafter enacted, the proprietorship in 
signments, and licenses. the copyright of books and assignments 

thereof, and licenses affecting such copyright, shall be kept in 
the oflace of the Secretary to the Government of India for the 
Home Department, and shall, at all convenient times, be opened 
- to the inspection of any person on pay- 

nspec ion. ment of eight annas for every entry 

which shall be searched for or inspected in the said book.jl Such 
officer shall, whenever thereunto reasonably required, give a copy 


* Taken from the Copyright Act, 1842 (5 & 6 Viet., c. 45), s. 3. 

t Cf. the Copyright Act, 1842 (S & 6 Viet., c. 45), ss. s and Hi 
respectively. . 

I In s, 3, the words, “ And it is hereby enacted that,” repealed by tn 
Repealing Act (XVI. of 1874), have here been omitted. 

§ Registration in the Catalogue of Books printed in British 
maintained under the provisions of the Press and Registration ot Boo | 
Act (XXV. of 1867), is deemed an entry in the Book of Registry Kep 
under this Act. and the provisions of this Act as to the Book of Regis ^ 
apply, viutatis mutandis^ to that Catalogue.— See s. 18 of Act aa 

II In s. 3, the words, “and that,*’ repealed by the Repealing Act (XVI. 
of 1874), have here been omitted. 
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of any entry in such book, certified under his hand, to any person 

requiring the same, on payment to him 
Giving copies. ^^0 rupees, and such 

copies, so certified, shall be received in evidence in all Courts 
and in all summary proceedings, and shall h^ pnma facte proof 
of the proprietorship or assignment of copyright or license as 
therein expressed, ‘but snb)ect to be rebutted by other evidence.* 


4. \Punuhmen{ for making false entry in registry, &c.] Re- 
pealed by Act XV IL of 1862, s, 2. 

5. t It shall be lawful for the proprietor of copyright in any 
Copyright proprietor’s right book published after the F^ssin^ of the 

to make entries in registry. said Act of parliament, 3 ® 4 Wm. IV., 
c. 85 ,$ to make entry, in the registry book, of the title of such 
book, the time of the first publication, and the name and place 
of abode of the publisher thereof, and the name and place of 
abode of the proprietor of the copyright of the said book, or of 
any portion of such copyright in the form in that behalf given 
in the schedule to this Act annexed, upon payment of the sum 

of two rupees to the said Secretary. § 
It shall be lawful for every such re* 
Assignment of copyright by gistered proprietor to assign his interest, 
entry in registry. qj. pg^tjon of his interest therein, by 

making entry in the said book of registry of such assignment, and of 
the name and place of abode of the assignee thereof in the form 
given in that behalf in thejlsaid schedule, on payment of the like 
surn ; and such assignment, so entered, shall bs efectual in law to 
all intents and purposes whatsoever, jj and shall be of the same 
force and effect as if such assignment had been made by deed.^ 


♦ Cf. the Copyright Act, 1842 (5 85 6 Viet., c. 45), ss.s and 11, res- 
pectively. 

... ^ the words, “ And it is enacted that, after the passing of 

this Act,” repealed by the Repealing Act (XVI, of 1874), have here been 
omitted. 

t Short title, "The Government of India Act, 1833.”— See the Short 
titles Act (59 and 60 Viet., c. 14). 

§ In s. 5, the words. “ and that,” repealed by the RepealingiAct (XVI. 
of 1874), have here been omitted. 

11 In s. 5i the words, " without being subject tj any stamp or duty," 
repealed by s. 2 and Sch. III. of the Indian Stamp Act (I. of 1879), have 
ere been omitted. That Act exempts assignments of copyright under 
this section from stamp-duty.— See Sch. II., No. 5 Act I. of 1879. But 
s Act I. of 1879 been superseded by the new Stamp Act (II. of tRqqi 
see now Sch, I.. No. 23 {.exemption'), of the latter Act, ’ 

% Cf. the Copyright Act, 1842 (5 & 6 Viet., c. 45), s. 13. 
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6.*^ If any persjn shall deem himself aggrieved by any entry, 
u., ,r madc undcr colour of this Act in the 

Appncauon by person ajj- •. i n l t r i 

fjricvcd by entry in rcfristry said book Oi registry, it shall be lawful 

for order to vary or expunpc for such person to apply by motion to 

the Supreme Court of Calcutta, or, if 


the Court shall not be then silting, to any Judge of such Court 
sitting in cliambers, for an order that such entry may be expunged 
or varied.f Upon any such application to the said Court, or to a 
Judge as aforesaid, such Court or Judge shall make such order 
for expunging, varying, or confirming such entry, either with or 
without costs, as to such Court or Judge shall seem just, and the 
said Secretary shad, on the production to him of any such order 
for expunging or varying any such entry, expunge or vary the 
same according to the requisitions of such order.J 


7.§ If any person shall print or cause to be printed, either 
Liability for infringement of lo* * * § ” sale or exportation, any ibook in 
copyright. which there shall be subsisting copy- 

right, without the consent in writing of the proprietor thereof, 
or shall have in his possession, for sale or hire, any such book so 


* In s. 6, the words, “And it is enacted that," repealed by the Repeal- 
ing Act (XVI. of 1874), have here been omitted. 

t In s. 6, the words, “and that," repealed by the Repealing Act (XVI. 
of 1874), have here been omitted. 

$ C/. the Copyright Act, 1842 (5 & 6 Viet., c. 45), ss. 14 an*! ^Si 
respectively, 

§ S. 7, as originally enacted, ran as follows, the words italicized in 
brackets being those which have been repealed by the Repealing Act 
(XII. of 1876) 

7, [Aftd it is enacted t/;at] if any person shall {after the passing of 
this Act] print or cause to be printed, either for sate or exportation, any 
book in which there shall be subsisting copyright, without the consent 
in writing of the proprietor thereof, or shall have in his possession, for 
sale or hire, any such book so unlawfully printed without such consent 
as aforesaid, such offender {if the shall have so offended soithin the local 
limits of the jurisdiction 0/ any of the Courts of judicature established 
by Her Majesty’s Charier] shall be liable {to a special action on the case 
in such Court ; and if he shall have so offended in any other part of the 
territories subject to the Govcrtiment of the East India Company] to a suit 
in the \Zila Court •mithin the jurisdiction of which he shall have so offended, 
which shall and may be prosecuted in the same manner in which any other 
action of damages may be brought and prosecuted there ; and ifhe shal 
have so offended in any such last-mentioned part of the territories subject to 
the Government of the East India Company in which there is no Zita ^ ' 

to a suit in the] highest local Court exercising original civil jurisdiction [»** 
such part of the said territories]. 


of 1847.] 


COP7EIGHT. 


1 


unlawfully printed without such consent as aforesaid, such offender 
shall be liable to a suit in the highest local i Court ex- 
ercising original Civil jurisdiction.* 

8 t. In any suit or action brought in any of the Courts of 
Notice to be given by de* Judicature established by Her Majesty^s 
fendant to plaintiff in suit Charter under the provisions of this Act 
for infringing copyrighc. against any person for printing any such 
book for sale, hire, or exportation, or for selling, publishing, or ex- 
posing to sale or hire, or causing to be sold, published, or exposed 
to sale or hire, or for having in his possession for sale or hire, any 
such book so unlawfully printed, the defendant, on pleading there- 
to, shall give to the plaintiff a notice in writing of any objections on 
which he means to rely on the trial of such action ; 

and if the nature of his defence be that the plaintiff in such 
action was not the author or first publisher of the book in which he 
shall by such action claim copyright, or is not the proprietor of the 
copyright therein, or that some other person than the plaintiff was 
the author or first publisher of such book, or is the proprietor of 
the copyright therein, then the defendant shall specify in such 
notice the name of the person who he alleges to have been the 
Particulars 10 be stated in author or first publisher of such book, 
notice when right of plaintiff or the proprietor of the copyright there- 
is denied. together with the title of such book, 

and the time when, and the place where, such book was first 
published ; 

otherwise the defendant in such action shall not, at the trial or 
hearing of such action, be allowed to give any evidence that the 

Effect of omission. in such action was not the 

author or first publisher of the book m 
which he claims such copyright as aforesaid, or that he was not the 
proprietor of the copyright therein, and at such trial or hearing no 
other objection shall be allowed to be made on behalf of such de- 
fendant than the objections stated in such notice, or that any other 
person was the author or first publisher of such book, or the pro- 
prietor of the copyright therein, than the person specified in such 
notice, or give in evidence in support of his defence any other book 

* Cf. the Copyright Act, 1842 {$ & 6 Viet., c. 45), ss. 14 and 15, re- 
spectively. 

words, " And it is hereby enacted that after the passing 
iithis Act,” repealed by the Repealing Act'fXII. of 1876), have here been 
omitted, , ' 
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than one substantially corresponding in - title, time, and place of 
publication with the title, time, and place specified in such notice.* 

9 . t In any such suit or action as last aforesaid, brought in 
Particulars to be staled in any Zib Court or other local Court as 

defendant's answer to suit. aforesaid, the defendant shall state in his 
answer all such matters as he means to rely on, and which, by the 
last preceding section, the defendant, in any suit or action brought 
in any of the Courts of Judicature established by Her Majesty’s 
Charter, is required to give notice of in writing, otherwise such 
defendant shall be subject to the same consequences for any omis- 
sion in his answer as a defendant is made subject to by the last 

, . . preceding section for any omission in 

Effect of oimssion. 

10. j; When any publisher or other person shall, within the 
Copyright in cncycloprcdia, Said territories, before or at the time of 

review, &c. the passing of this Act, but after the 

passing of the said Act of Parliament, 3 & 4 Wm. I\^, c. 85, § have 
projected, conducted, and carried on, or shall hereafter project, 
conduct, or carry on, or be the proprietor of any encyclopsedia, re- 
view, magazine, periodical work, or work published in a series of 
books or parts, or any book whatsoever, and shall have employed 
or shall employ any persons to compose the same, or any volumes, 
parts, essays, articles, or portions thereof for publication in, or as 
part of, the same, and sucli work, volumes, parts, essays, articles, 
or portions shall have been, or shall hereafter be, composed under 
such employment on the terms that copyright therein shall belong 
to such proprietor, projector, publisher, or conductor, and paid for 
by such proprietor, projector, publisher, or conductor, the copy- 
right in every such encyclopsedia, review, magazine, periodical 
work, and work published in a series of books or parts, and in 
every volume, pan, essay, article, and portion so composed and 
paid for, shall be the properly of such proprietor, projector, 
publisher, or conductor, who shall enjoy the same rights as if he 


* Cf. the Copyright Act, 1842 (5 and 6 Viet., c. 45), s 16. 

J In s. 9, the words, “ And it is hereby enacted that after the passing 
of this Act,'' repealed by the Repealing Act tXVI. of 1874), have here been 
omitted. 

X In s 10, the words, " And it is hereby enacted that/’ repealed by the 
Repealing Act (XVI. of 1874), have here been omitted. 

J Short title, •' The Government of India Act, 1833.” — See the Short 
Titles Act, 1896 (59 and 60 Viet., c. 14). 



of 1847.] 


COPYRIGHT. 


9 


were the actual author thereof, and shall have such term of copy- 
right therein as is given to the authors of books by this Act, except 
only that, in the case of essays, articles, or portions forming part 
of and first published in reviews, magazines, or other periodical 
works of a like nature after tne term of twenty-eight years from the 
first publication thereof respectively, the right of publishing the' 
same in a separate form shall revert to the author for the re- 
mainder of the term given by this Act ; 

i 

Provided always that, during the term of twenty-eight years* 
Consent of author to pub- the said proprietor, projector, publisher, 
lication singly. or conductor shall not publish any such 

essay, article, or portion separately or singly without the consent, 
previously obtained, of the author thereof of his assigns : 


Provided also that nothing herein contained shall alter or 
Employe’s right to publish affect the right of any person who shall 
separately. have been or shall be so employed as 

aforesaid to publish any sucii his composition in a separate form, 
who by any contract, express or implied, may have reserved or 
may hereafter reserve to himself such right ; but every author re- 
serving, retaining, or having such right, shall be entitled to the 
copyright in such composition when published in a separate .form 
according to tnis Act wiinout prejudice to the right of such pro- 
prietor, projector, publisher or conductor as aforesaid. 


11.* Tne proprietor of the copyright in any encyclopaedia. 
Rights of proprietor of review, magazine, periodical work, or 
copyright on making entry in Other work published in a series of 
registry. books Or parts, f shall be entitled to all 

me benefits of the registration in the office of the Secretary to the 
Government of India for the Home Department, under this’ Acr,' 
on entering in the said book of registry the title of such encyclopse,^ 
dia, revi“w, periodical work, or other work published in a series of 
books or parts, tne time of the first publication of the first volume, 
thereof, or of the first volume, number, or part first 
u u ^her the passing of this Act in any such work which 
s all have been published heretofore, and after the passing of th'^ 
said Act of Parliament, 3 & 4 Wm. IV., c. 85 , J and the name an^ 


In 


II the words, “ And it is hereby enacted that ” repealed by ths 

fV\/1 .^.C * ♦ t ^ 

omitted,' 


1. . ' /ina ic IS nereoy ei 

pa ing Act (XVI. of 1874), have here been 
T Retissac V. Thacker, i Hyde 9, I2, 13. . r 

Titli Acr’isS Government of India Act, i833.”--See the Short 
Act, i8g6 (59 and 60 Vict., c. 14). . • - f 
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place of abode of the proprietor thereof and of the publisher there- 
of when such publisher shall not also be the proprietor thereof. 

3.2* All copies of any book wherein there shall be copyright, 
Proprietorship of copies of 3nd of which entry shall have been 
book illcfrally printed. made in the said registry book, and 

which shall have been unlawfully printed without the consent of the 
registered proprietor of such copyright in writing under his hand 
first obtained, shall be deemed to be the property of the proprietor 
of such copyright, and who shall be registered as such, and such 
registered proprietor shall, after demand thereof in writing, be 
entitled to sue for and recover the same or damages for the 
detention thereof. 

iS.f If the case be within the jurisdiction of any of the Courts 
Right of copyright pro- of Judicature established by Her Ma- 
prictor to sue for and recover jesty’s Charter, such registered pro- 
copies or damages. prietor shall be entitled lo sue for and 

recover such copies or damages for the detention thereof in an 
action of detinue from any party who shall detain the same, or to 
*ue for and recover damages for the conversion thereof in an 
action of trover ; andf if the case be within the jurisdiction of any 
Zila Court or other local Court as aforesaid, the registered pro- 
prietor shall be entitled to sue for and recover such copies or dam- 
ages for the detention or conversion thereof, in such form as is in 
use in the said Zila or other local Courts for the recovery of specific 
personal property or damages for the detention or conversion 
thereof. 

14. § No proprietor of copyright in any book first published 
Entry in registry to be the passing of the said Act of 

made before copyright pro- Parliament, 3 & 4 Wm. IV., C. 85,11 
^ietor can proceed under shall maintain, under the provisions of 

this Act, any action or suit at law or in 
equity, or any summary proceeding in respect of any infringement 


In s. 12, the words, “ And it is enacted that," repealed by the Re- 
pealing Act (XVI. of 1874), have here been omitted. 

t In s. 13, the words, " And it is enacted that," repealed by the Re- 
pealing Act (XVI. of 1874), have here been omitted. 

t In s. 13, the word " that,” repealed by the Repealing Act (XII. of 
1876), has here been omitted. 

f In s. 14, the words, " And it is enacted that," repealed by the Re- 
pealing Act (XVI of 1874), have here been omitted. 

11 Short title, “ The Government of India Act, 1833.”— See the Short 
Titles Act, 1896 (59 and 60 Viet., c. 14), 
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of such copyright, unless he shall, before commencing such action, 
suit, or proceeding, have caused an entry to be made in the book 
of registry at the oflBice of the said Secretary of such book pursuant 
to this Act : 


Provided always that the omission to make such entry shall 
Omission to make entry not affect the copyright in any book, nor 
not to affect copyright, &c. the right to sue or proceed in respect of 
the infringemerit thereof, except the right to sue or proceed in res- 
'Pect of the infringement thereof under the provisions of this Act. 


special evidence in actions 
for things done under Act. 

Defendant to have full 
costs if successful. 


15. * If any action or suit shall be commenced or brought in 
Plea by defendant and any of the Courts of Judicature estab- 
lished by Her Majesty’s Charter against- 
any person or persons whomsoever for 
doing or causing to be done anything in 

, , . , pursuance of this Act, the defendant or 

uetendants in such action may plead the general issue and give the 
special matter in evidence; and if, upon such action, a verdict shall 
be given for the defendant, or the plaintiff shall become non-suited 
r iscontinue his action, then the defendant shall have and recover 
■bis full costs, for which he shall have the same remedy as a de- 
fendant in any case by law hath in the said last-mentioned Courts. 

16. * All .... f indictments, informations, and other criminal 

of onminal pro- proceedings for any offence which shalt 
be committed against this Act, shall be 
commenced within twelve calendar months next 
•none effect°^^"^^ committed, or else the same shall be void and of 


righis.} Repealed by the Repealing 
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THE COURT FEES ACT, i87o. 
(Act VII. of 1870) * 


P*ASSKD BY THK GOVSRNOR-GeNERAL OE InDU IN CoiTNCIL.] 

Received His Excellency's Assent on the itih March iS’jo- 


Short title. 


Extent of Act. 


CoMniencement of Act. 


CHAPTER I. 

Preliminary. 

1 . This Act may be called the 
Court Fees Act, 1870. 

It extends to the whole of British 
India: 

And it shall come into force on the 
first day of April 1870. 


• For the Statement of Objects and Reasons, see Gaaette of India, 
1869, Pt. V., p. 57 ; for Proceedings in Council, see ibid, 1869, Supple- 
ment, pp. 1179 and 1452; ibid., 1870, Supplement, pp, 52,578,421,4271 
and 434, 

Act VII. of 1870 has been declared in force — 
in Upper Burma generally (except the Shan States) by the Burma 
Laws Act (XlII. of 1898), s. 4 (i), Sch. I.; 
in British Baluchistan, by the British Baluchistan Laws Regulation 
(I. of i8go), s. 3 : 

in the Santhal Parganas, by the Santhal Parganas Settlement Re- 
gulation (III. of 1872), as amended by the Santhal Parganas 
Justice and Laws Regulation (III. of 1899) ; 
in the Sub-division of Angul, by the Angul District Regulation ( 1 . 
of 1894), s. 3. 

It has further been declared, by notification under s. 3 {«) of the 
Scheduled ^Districts Act (XIV. of 1874), to be in force in the following 
Scheduled Districts, namely— 

the District of Hazaribagh (see Gaaette of India, 1881, Pt. L, p. 

the District of Lohardaga (now called the Ranchi District) (see 
Calcutta Gaeette, 1899, Pt. L, p. 44; ih., i88i, Pt. I., p. S®®)! 
the District of Lohardaga then included the present District or 
Palamau separated in 1894; 
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In all such suits, the plaintiff shall stale the amount at which 
he values the relief sought 

V. In suits for the possession of land, houses, and gardens — 
for pos'^ession of land, hous* according to the value of 
es, and gardens ; tlic subjecl-mattcr ; and 

such value shall be deemed to be — 

where the subject-matter is land, and — 

(a) where the land forms an entire estate, or a definite 
share of an estate, paying annual revenue to Govern- 
ment, 

or forms part of such an estate, and is recorded in the C'ol- 
lector’s register as separately assessed with such 
revenue, 

and such revenue is permanently settled — 

ten times the revenue so payable ; 

(^) where the land forms an entire estate, or a definite 
share of an estate, paying annual revenue to Govern- 
ment, or forms part of such estate, and is recorded 
as aforesaid *, 

and such revenue is settled, but not permanently — five 
times the revenue so payable : 

(c) where the land pays no such revenue, or has been 
partially exempted from such payment, or is charged 
with any fixed payment in lieu of such revenue, 

and nett profits have arisen from the land during the year 
next before the date of presenting the plaint — fifteen 
times such nett profits ; 

but, where no such nett profits have arisen therefrom — the 
amount at which the Court shall estimate the land 
with reference to the value of similar land in the 
neighbourhood ; 

(if) where the land forms part of an estate paying revenue 
to Government, but is not a definite share of such 
estate, and is not separately assessed as above 
mentioned — the market-value of the land : 


* The words, ‘^and the provisions of the Code of Civil Procedure 
section thirty-one shall apply as if, for the word ‘claim,’ the words ‘ relief- 
sought’ were substituted,” repeated by the repealing and Amending Act 
(Xll. of have been omitted. , 



, , JO ‘lA POJMSUI naaq SEq (35) ^ 

‘jusuriDsfs JO sopou 'B jssiaoo oj (/?) 

. / , : XoQBUo? B JO uopBtnnuoigp 

sq? lop- jsAo Smpjoq jUBaoj b Sujpnpui ‘jubuoj 
B mo^ /fjjgdoid ojqBOAorarat jo ifioAdoai sqj loj ^(py) 

— ‘asBSj B JO piojptrei b XjSAijap aqj loj (5) 

. . ' ‘XotiBdnooo 

JO jqSu B SuiABq jUBiiaj b jo jaaj aqj aouBqua oj (^) 

‘asBaj 

B JO jiBcLiajctnoo aqj jo jtreuaj /(q >CiaAtpp aqj joj (r>) 

— jOBuaj pUB 

pioipuBj uaoMjaq sjms 'iub 

SaiAVOJJOJ atp UJ 'IX P”® pjoipuEj uaaM^aq 

: ajndstp tii /Cpadoid aqj 

JO anjBA 10 junotuB aqj oj SmpjoooB — pjba^b ob jo (p) 

f TOia? aqj 

JO iBaX isig aqj Suunp pred' aq oj paaiSB jtiai aqj 
JO puB ‘(XaB ji) mnrraajtd jo atig aqi jo junouiB 
ajBSajSSB aqj oj SuipjoooB— asBaj jo jobjjuoo b jo (j) 

f pajtnoas aq oj paajSe , , 

jtmontB aqj oj SaipjtoooB — aSBSjaora jo jobjjood b jo (5^) 

i aopBJiapisuoo 

aqj p junoraB aqj oj SatpjoooB — ajBS jo jobjjuoo b jo (p) 

aoaBUIlOJiad og •aDUBiujojjad oyoads joj 
-pads JOJ sjms aj ‘x 

.•oSbSjioui jo jaatarujsut aqj y(q 
pajtioas aq oj passaidxa Xauora pdpuud aqj oj SupJOooB 

‘ajnjosqB pajBpap ajBS aqi 

aABq oj ‘aps paogtpaoo Xq apBtn si aSsSj^oui aqj ajaqAV ‘jo 
‘ aSBSjiBDtt aqj 

esopajoj OJ aaSBSjJora fabpajojoj 

B £q sjms U| puB 

‘paSBSjJotn iCjiad . • 

-Old aqj JO /(jaAOoaj aqj JOj aaSBSjiora b jstnBSB sjps aj ‘Xi 

: jsajajtn Jo puBj uons jo uoissassod aqj joj aiaA 
jms aqj ji sb pajndraoo aq jpqs aaj jo junotxiB aqj ‘jsaiajai jo poBj 
aqj JO arqBA aqj spaaoxa jonouiB 'qons ajaqAi ‘jBqj papwoj,! 


Si 


. •saaa xsnoo 


[•OiigI JO 
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11. In suits for mesne-profits, or for immoveable property 

„ ^ , and mesne-profits, or for an account, if 

mesne-profits or account the profits or amount decreed are or is 
when amount decreed exceeds in excess of the profits claimed or the 
amount claimed. amount at which the plaintiff valued the 

relief sought, the decree shall not be executed until the difference, 
between the fee actually paid and the fee which would have been 
payable had the suit comprised the whole of the profits or amounts 
so decreed shall have been paid to the proper officer. 

Where the amount of mesne-profits is left to be ascertained in 
the course of the execution of the decree, if the profits so ascertain- 
ed exceed the profits claimed, the further execution of the decree 
shall be stayed until the difference between the fee actually paid 
and the fee which would have been payable had the suit comprised 
the whole of the profits so ascertained is paid. If the additional 
fee is not paid witbin such time as the Court shall fix, the suit shall 
be dismissed. 

12. i. Every question relating to valuation for the purpose of 
Decision of questions as to determining the amount of any fee 

valuation. chargeable under this chapter on a plaint 

or memorandum of appeal shall be decided by the Court in which 
such plaint or memorandum, as the case may be, -is filed, and such 
decision shall be final as between the parties to the suit : 

ii. But, whenever any such suit comes before a Court of Ap- 
peal, Reference, or Revision, if such Court considers that the said 
question has been wrongly decided to the detriment of the revenue, 
it shall require the party by whom such fee has been paid to pay' 
so much additional fee as would have been payable had the ques- 
tion been rightly decided, and the provisions of section 10 , para- 
graph ii., shall apply. 

13. It an appeal or plaint, which has been rejected by the 

Refund of fee paid on me- lower Court on any of the grounds men^ 

morandum of appeal. tioned in the Code of Civil Procedure,* 

is ordered to be received, or if a suit is remanded in appeal on 
any of the grounds mentioned m section 35 if of the same Code 

* This reference should now be -read as applying to Act "V. of igo8. 

'See s. 158 of that Act. 

, f The reference to s. 351 of the Code of Civil Procedure (Act 'VIII. 

1859), corresponding with s. 562 of Act XIV. of 1883, should now be 
applying to Order XLl., rule 23 (First Schedule), of Act V. of iqo8> 
Une new Civil Procedure Code).— Setf s. 158 of the last mentioned Act. 

Act VII., 1870.-2, 
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for a second decision by the lower Court, the Appellate Court shall 
grant to the appellant a certificate authorizing him to receive back 
from the Collector the full amount of fee paid on the memorandum 
of appeal : 

Provided that, if, in the case of a remand in appeal, the order 
ot remind shall not cover the whole of the subject-matter of the 
suit, the certificate so granted shall not authorize the appellant to 
receive back more than so much fee as would have been originally 
payable on the part or parts of such subject-matter in respect 
whereof the suit has been remanded. 

14. Where an application* for a rewew of judgmentf is 
Refund of fee on applica- presented on or after the ninetieth day 

tton for review of judgment, from the date of the decree, the Court, 
unless the delay was caused by the applicant's laches, may, in its dis- 
cretion, grant him a certificate authorizing him to receive back from 
the Collector so much of the fee paid on the application as exceeds 
the fee which would have been payable bad it been presented before 
such day.J 

15. Where an application for a review of judgment is admitted, 
Refund where Court re- ^^ere, on the rehearing, the Court 

verses or modifies its former reverses or modifies Us former decision 
decision on ground of mis- on the ground of mistake in law or fact, 

the applicant shall be entitled to a certi- 
ficate from the Court authorizing him to receive back from the Col- 
lector so much of the fee paid on the application § as exceeds the fee 
payable on any other application to such Court under the Second 
Schedule to this Act, No. i, clause (6) or clause {d). 

But nothing in the former part of this section shall entitle 
the applicant to such certificate where the reversal or modification 
is due, wholly or in part, to fresh evidence which might have been 
produced at the original hearing. 

16 . [_Repealed by Act V. of igo8, Sch. K] 

* As to refund of fees paid on applications to the Chief Court or the 
Court of the Financial Commissioner of the Punjab for the exercise of its 
revisional jurisdiction uuder s. 622 of the Code of Civil Procedure (Act 
XIV. of 1882), see the Punjab Courts Act (XVIII. of i884)> 7 ^> 

amended by the Punjab Courts Act (XXV, of 1899). 

t As to application for review of judgment, see the Code of Civi 
Procedure (Act XIV. of 1882), s. 623. 

^ See Sch. I., Nos. 4 and 5 infra. . . , a 

§ The word “ application ” has been substituted for the original words, 

“ plaint or memorandum of appeal,” by the Court Fees Act Amendment 
Act (XX. of 1870), s. I. 
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be, and has, in consequence, paid too Iow a cOutt-fee thereon, the 
Chief Controlling Revenue Authority “for the local area”* in 
which the probate or letters has or have been granted may, on the 
value of the estate of the deceased being verified by affidavit or 
affirmation, cause the probate or letters of adimnistration to be duly 
stamped on payment of the full court-fee which ought to have been 
originally paid thereon in respect of such ’ value, and of the 
farther penalty, if the probate or letters is or are produced within 
one year from the date of the grant, of five times, or, if it or 
they is or are produced after one year from such date, of twenty 
times, such proper court-fee without any deduction of the court- 
fee originally paid on such probate or letters ; 

Provided that, if the application be made within six months 
after the ascertainment of the true value of the estate and the dis- 
covery that too low a court-fee was at first paid on the probate or 
letters, and if the siid Authority is satisfied that such fee was paid 
in consequence of a mistake, or of its not being known at the time 
that some particular part of the estate belonged to the deceased, 
and without any intention of fraud or to delay the payment of the 
proper couri-fee, the said Authority may remit the said penally, and 
cause the probate or letters to be duly stamped on payment only of 
the sum wanting ‘ to make up the fee which should have been at 
first paid thereon. 

19F. In the case of letters of administration on which too 
, Administrator to gfive pro- low a court-fee has been paid at 
per security before letters the Said Authority shall not cause the 
stamped under section igE. g^me to be duly Stamped in manner 

aforesaid until the administrator has given such security to the 
Court by which the letters of administration have been granted as 
ought by a Liw to have been given on the granting thereof in case 
the full value of the estate of the deceased had been then ascertained. 


19G.f Where too low a court-fee has been paid on any pro- 
Executors.&c, not paying or ' letters administration ffi con- 

fuli court-fee on probates, sequence of any mistake, or ot its jjw . 
&c., within six months after being known at the time that some par- 
dwcovery of under-playment. of the estate belonged lO 

the deceased, if any executor or administrator acting under ,such 


* The words quoted have been substituted for the words “of t e 
province” by the Court Fees (Amendment) Act (X. of 1901J. , 

t As to recovery of, penalties or forfeitures under s. iqG, see I 
Probate and Administration Act (VI. of 1889), s. aQ(/). 
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pfobate- or letters does fioti within -six months^ ... * alter the 
■cUscovety of the mistake, ■ or of any effects not known at the lime to 
have belonged to the deceased, apply to the said Authority, and 
pay what is wanting to make up die .court-fee which ought to have 
been paid at first on such probate or letters, he shall forfeit the 
:sum of one thousand rupees, and also a further sum at ine rate of 
ten rupees per cent, on the amount of the sum wanting to make 
up the proper court-fee. 


19H.t (/) Where an application for probate or letters of 
"Notice of application for administration is made to any Court 
probate or letters of adminis- other than a High Court, the Court 
Reve- cause notice of the application to 

nue-authonties, and proce- , . , „ rr . 

dure thereon. be given to the Collector, 


(2) Where such an application as aforesaid is made to a 
ffigh Court, the High Court shall cause notice of the application 
to be given to the Chief Controlling Revenue Authority “for the 
local area in which the High Court is situated.”^ 


(.7) The Collector, within the local limits of whose revenue 
jurisdiction the property of the deceased or any part thereof is, 
inay at any time inspect, or cause to be inspected, and take, or 
cause to be taken, copies of the record of any case in which appli- 
cation for probate or letters of administration has been^made ; and, 
if, on such inspection or otherwise, he is of opinion that the peti- 
tioner has under-estimated the value of the property of the deceas- 
ed, the Collector may, if he thinks fit, require the attendance of the 
petitioner (either m person or by agerit), and take evidence, and 
inquire into the matter in such manner as he may think fit, and, 
if he is still of opinion that the value of the property has been 
under-estimated, may require the petitioner to amend the 
valuation. 


' (.^) If the petitioner does not amend the valuation to the 

satisfaction of the Collector, the Collector may move the Court 


; * Here the words and figures, “after the first day of April 1875, or," 

iTepealed by the Repealing and Amending Act (XII. of 1891), have been 
omitted. ' 

_ f Ss. 19H, 19I, 19J. and igK have been inserted after 19G by the 
Court Fees Act Amendment Act (Xl. of 1899), s. 2, the original s. ■ 19H 
having since been repealed by the Guardians and Wards Act (Vlll. of 
*890),- s. 2 and Sch. 

_ ^ The words quoted have been substituted for the words'" of the pro- 

vince” by the Court Fees (Amendment) Act (X. of 1901). 
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pfobatC" or letters does notj witliin sbc montlrs . . . . • alter the 
discovery of the mistake, or of any effects not known at the time to 
have belonged to the deceased, apply to the said Authority, and 
pay what is wanting to make up the court-fee which ought to have 
been paid at first on such probate or letters, he shall forfeit the 
■sum of one thousand rupees, and also a further sum at tne rate of 
ten. rupees per cent, on the amount of the sum wanting to make 
up the proper court-fee. 

19H.t (r) Where an application for probate or letters of 
'Notice of application for administration is made to any Court 
probate or letter-s of adminis- otlier than a High Court, the Court 

shall cause notice of the application to 

nue-authoruies, and proce- , . . .1 

dure thereon. be given to the Collector. 

(2) Where such an application as afore.sai(l is made to a 
Kgh Court, the High Court shall cause notice of the application 
to be given to the Chief Controlling Revenue Authority " for the 
local area in which the H igh Court is situaied.”i 

(.7) The Collector, within the local limits of wliose revenue 
jurisdiction the property of the deceased or any part thereof is, 
may at any time inspect, or cause to be inspected, and take, or 
cause to be taken, copies of tlie record of any case in which appli- 
cation for probate or letters of administration has been^made ; and, 
if, on such inspection or otherwise, he is of opinion that ihe peti- 
tioner has under-estimated the value of the property of the deceas- 
ed, the Collector may, if he thinks fit, require the attendance of the 
petitioner (either m person or by agent), and take evidence, and 
inquire into the matter in such manner as he may think fit, and, 
if he is still of opinion that the value of the property has been 
under-estimated, may require the petitioner to amend the 
valuation. 

[ 4 ) If the petitioner does not amend the valuation to the 
satisfaction of the Collector, the Collector may move the Court 


; * Here the words and figures, "after the first day of April 1875, or," 

repealed by the Repealing and Amending Act (XII. of 1891), have been 
omitted. 

t Ss. 19H, igl, 19], and igK have been inserted after 19G by the 
Court Fees Act Amendment Act (X(. of 1899), s. a, the original s. 19H 
having since been repealed by the Guardians and Wards Act (VIII. of 
1890), s. 3 and Sch. 

t The words quoted have been substituted for the words " of the pro- 
vince" by the Court Fees (Amendment) Act (X. of 1901), 
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brfore which the applicau’on for probate or letters of administia- 

non was made to hold an inquiry into the true value of the- 
property ; ' 

Provided that no such motion shall be made after the expi*' 
ration of six months from the date of the exhibition of the inven- 
tory required by section 277 of the Indian Succession Act, 1865 * - 
or, as the case may be, by section 98 of the Probate and Adminis- 
tration Act, iSSi.f 

(5) The Court, when so moved as aforesaid, shall hold, or 
cause to beheld, on inquiry accordingly, and shall record a find- 

value, as near as may be, at whicn the property, 
or the deceased should have been estimated. I’he Collector shall' 
he deemed to be a party to the inquiry. 

( 6 ) For the purposes of any such inquiry, the Court or 

person authorized by the Court to hold the inquiry may examine, 
r u probate or letters of administration on oath' 

(whether in person or by commission), and may take such further 
evidence as may be produced to prove the true value of the pro-' 
I^rty. ihe person authorized as aforesaid to hold the inquiry 
s a 1 return to the Court the evidence taken by him. and report the 

u • j such report and the evidence so taken - 

e evidence in the proceeding, and the Court mav record a, 

n mg in accordance with the report, unless it is satisfied that it is 
erroneous. 

ciliaii ^ hi finding of the Court recorded under sub-section (5) ■ 

not bar the entertainment and disposal by- 
section Revenue Authority of any application under' 

nf ^ Loca,l Government may make rules for tire guidance- 
section exercise of the powers conferred by' sub-. 

IQI.ij; (/) No order entitling the petitioner to the grant of 
Payment of court-fees in probate or letters of administration shalF 
Jer^^o'/alSra^fon!"*^ made upon an application for such 
^ . grant until the petitioner has filed in the 

Court a valuation of the property in the form set forth in the Third' 
Schedule, and the Court is satisfied that the fee mentioned in 
No. 1 1 of the First Schedule has been paid on such valuation. 


Act X. of 1865 


r I 

i Sfe foot-note (t) at p. 25, an/e. 


t Act V. of 1881. 
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(2) The grant of probate or letters of administration shall not 
be delayed by reason of any motion made by the Collector under- 
section igH, sub-section { 4 ). 


19J.* (/) Any excess fee found to be payable on an inquiry 

o £ o held under section loH, sub- section ( 6 ), 

Recovery of pcnalt.es, &C. J forfeiture under, 

section I qG, may, on the certificate of the Chief Controlling Reve-^ 
nue Authority, be recovered from the executor or administrator 
as if it were an arrear of land- revenue by any Collector in jany 
part of British India. 

(a) The Chief Controlling Revenue Authority may remit thd 
whole or any part of any such penalty or forfeiture as aforesaid, or 
any part of any penalty under section 19 E, or of any court- fee 
under section 1 gE m excess of the lull court-fee which ought to 
have been paid. 


Sections 6 and 28 not to 19K.* Nothing in section 6 or 

apply to probates or letters section 38 shall apply to probates or 
of administra tion . administration. 


Rules 

cesses. 


as to costs of pro- 


CHAPTER IV. 

Process fees. 

20. The High Court shall, as soon 
as may be, make rulesf as to the follow- 
ing matters : — 


* See foot note (f) at p. as, ante. 

t As to the power to make rules and prescribe fees for processes in 
Lower Burma, see the Lower Burma Courts Act (XI. of 1889), ss. 89 and 
91. As to the power of the Judicial Commissioner to make rules aud 
regulate the fees to be paid for civil processes in Upper Burma, see thd 
pper Burina Civil Courts Regulation (I. of 1896), s. 30 (/) (a). As to 
e power of the Bombay High Court to prescribe fees for processes issued 
oy Courts constituted under the Bombay Civil Courts Act (XIV. of 1869), 
see s. 42 of that Act. As to the computation of certain fees on applica- 
uons under s. 93 of the North-Western Provinces Rent Act (XII. of i88i), 

amended by s. 2 of the North-Western Provinces Rent 
Act (XIV. of 1886). 

, power of the Chief Commissioner of British Baluchistan to 

British Baluchistan Criminal Justice 

Se Baluchistan Civil 

if thls^nf! 93 («)s (For continuation, the rest 

01 tnis note at the foot of next page.) 
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i. the fees chargeable for serving and executing processes 
issued by such Court in its appellate jurisdiction, and by the other 
Civil “ and Revenue”* Courts established witlun the local limits of 
such jurisdiction ; 

ii. the fees chargeable for serving and executing processes 
issued by the Criminal Courts established within such limits in the 
Case of offences other than offences for which police-officers may 
arrest without a warrant; and 

iii. the remuneration of the peons and all other persons em- 
ployed by leave of a Court in the service or execution of processes. 

The High Court may, from time to time, alter and add to the 
rules so made. 


All such rules, alterations, and additions shall, after being 
Confirmation and publica* Confirmed by the Local Goveinment, 
tiqn of rules. and Sanctioned by the Governor-General 

of India in Council, be published in the local official Gazette, and 
sh.iU thereupon have the force of law. 

Until such rules shall be so made and published, the fees now 
leviable for serving and executing processes shall continue to be 
levied, and shall be deemed to be fees leviable under this Act. 


21. A table in the English and Vernacular languages, show 
_ , , , , ing the fee chargeable for such service 

a e o process ees. execution, shall be exposed to view 

in a conspicuous part of each Court. 


Continued from p. ay, supra. 

For notifications issued under the powers conferred by this section 

in— ’ 

>( 1 ) Bombay, s^e Bombay List of Local Rules and Orders, Vol. 
Ed. 1896, pp. 36 and 37; 

<2) Burma, see Burma Gasette, 1891, Pt. I., p. 14: ■ 

' <3) Madras, see Madras List of Local Rules and Orders, Vol. Lj 

Ed. 189S, pp. 18 and 19; 

(4) North-Western Provinces and. Oudh, see North-Western Pro- 
vinces and Oudh List of Local Rules and Orders, Ed. 18941 

' ’ (S) Central Provinces see Central Provinces List of Local Rules 

and Orders, Ed. 1896, p. ii. , j k fh*. 

* In Punjab the words quoted in s. 20, cl. i, has been repealed by n 
Punjab Land Revenue Act (XVII. of 1887). 
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22 . Subiect to rules* to be made by the High Court, aad 
/ . approved by the Local Governmept 

Number ot neons >n ^ . e -t ■ 

District : 

Courts. Council, 


and ^ sX^dinat" and the Governor-General of India ia 


every District Judge . and every Magistrate of a District shall 
fix, and may from time to time alter, the number of peons neces- 
sary to be employed for the service and execution of processes 
issued out of his Court and each of the Courts subordinate thereto ; 


and, for the purposes of ‘this section, every Court cf Small 
Number cf peons in Pro- Causes esiablishrd under Act No. }a 
vincial Small Cause Courts. of iSSsf {io consolvlnie and amend the 
Law relating tto Courts of Small Causes beyond the local limits of 
the ordinary original civil jurisdiction of the High Courts 0/ Judica- 
iure) shall be deemed to be subordinate to the Court of the District 
Judge. 

234 Subject to rules§ to be framed by the Chief Controlling 
Number of peons in Revenue Authority, and approved by the 
Revenue Courts. Local Government and the Governor- 

General of India in Council, every officer performing the functions 
of a Collector of a district shall fix, and from time to time after, 
the number of peons necessary to be employed for the service and 
execution of processes issued out of his Court or the Courts subor- 
^nate to him. 


* For rules made under the powers conferred by this section in — 

Bombay, see Bombay List of Local Rules and Orders, Vol. I., Ed. 
1896, p. XXV ; 

Madras, see Madras List of Local Rules and Orders, Vol I., 
Ed. 1S98, p. 19 ; 

N-W. P. and Oudh, see N.-W. P. and Oudh List of Local Rules 
and Orders, Ed. 1894, p. 34 ; 

Central Provinces, see Central Provinces List of Local Rules and 
Orders Ed. 1896 p. ii. 

t The reference to Act XL of 1865 should now be read as made to 
the Provincial Small Cause Courts Act (IX. of 1887) s. a (2) and (3). 

t In the Punjab, s. 23, has been repealed . — See the Punjab Land 
Revenue Act (XVI I, of 1887). 

§ For rules framed under the powers conferred by this sectioa in- 
Madras, see Madras List of Local Rules and Orders, Vol. I., Ed. 
1 898, p XXV. ; 

Central Provinces, see Central Provinces List of Local Rules and 
Orders, Ed. 1896, p. it ; 

Assam, see Assam Manual of Local Rules and 'Orders, 1893,. 

p. X. 
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24. {Repealed by the Repealing and Amending Acl {XIL^ of 

tSgt).] 


CHAPTER V. 

Of the Mode of levying Fees. 

Collection of fees by 25. All fees referred to in secdon 
atamps. 3 , or chargeable under this Act, shall 

be collected by stamps. ’ 

28. The stamps used to denote any fee chargeable 

Sumps to be impressed or under this Act shall be impressed or 
adhesive. adhesive, or partly impressed and partly 

adhesive, as the Governor-General of India in Council may, by 
nodfication in the Gazelu of India, from time to time direct.* 

Rules for supply, number, Local Government may, 

renewal, and keeping of from time to time, make rules for regula- 

accounts of stamps. tiDg__ 

(a) the supply of stamps to be used under this Act, 

(A) the number of stamps to be used for denoting any fee 
chargeable under this Act, 

(c) the renewal of damaged or spoiled stamps, and 

(d) the keeping of accounts of all stamps used under this 

,Act : 

Provided that, in the case of stamps used under section 3 , in 
a High Court, such rules shall be made with thd concurrence of 
the Chief Justice of such Court. 

All such rules shall be published in the local official Gazette, 
^d shall thereupon have the force of law. 

28. No document which ought to bear a stamp under this 
Stamping documents in- Xct shall be of any validity unless and 
advertently received. until it is properly Stamped. 

But, if any such document is, through mistake or inadvertence, 
received, filed, or used in any Court or office without being pro- 
perly stamped, the presiding Judge or the head of the office, as 


* For rules as to levy of court-fees by adhesive and impressed stamps* 
see Gaaeite of India, 1883, Pt. I., p. 189. 



of 1^70 3 


COURT FEES. 


31 


the case may be,- - or, in the case of a High Court, any Judge of 
such Court, may, if he thinks fit, order- that such document -be 
stamped as he may direct ; and, on such document being stamped 
accordingly, the same and every proceeding relative thereto shall 
be as valid as if it had been properly stamped in the first instance. 


Amended document. 


29. Where any such document is amended in order merely 

to correct a mistake, and to a make it 
conform to the original intention of the 

parties, it shall not be necessary to impose a fresh stamp. 

30. No document requiring a stamp under this Act shall be 

filed or acted upon in any proceeding 
Cancellation of stamp. Court or office until the stamp 

has been cancelled. 


Such ofiicer as the Court or the head of the office may from 
time to time appoint shall, on receiving any such document, forth- 
with effect such cancellation by punching out the figure-head so as 
to leave the amount designated on the stamp untouched, and the 
part removed by punching shall be burnt or otherwise destroyed. 


CHAPTER VI. 

Miscellaneous. 

31. i. Whenever an application or petition containing a 
Repajrment of fees paid on complaint or charge of an offence, 
applications to Criminal Other than an offence for which pclice- 

officers may arrest without warrant, is 
presented to a Criminal Court, the Court, if it convict the accused 
Xierson, shall, in addition to the penalty imposed upon him, order 
him to repay to the complainant the fee paid on such application 
Or petition. 

ii. In the case mentioned in section 18 , the Court, if it convict 
the accused person, shall, in addition to the penalty imposed upon 
him, order him to repay to the complainant the fee, if any, paid by 
the latter for the examination. 

_ iii. When the complainant has paid fees for serving processes 
m either of the cases mentioned in the first and second paragraphs 
^his section, the Court, if it convict the accused person, shall, in 
addition to the penalty imposed upon him, order him to repay such 
tees to the complainant. 
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iv. All fees ordered to be repaid under this section may be 
recovered as if they were fines imposed by the Court. ; 

32 . \J<epealtd by the Reptalmg and Ainending Act {XlL of 

33 . VVhenever the filing or exhibition in a Criminal Court 
Admission in criminal cas«s of a document in respect of which the 

of documents on which pro- proper fee has not been paid, is, in the 
per fee has not been paid. opinion of tiie presiding Judge, necessary 
to prevent a failure of justice, nothing contained in section 4 
or section 6 shall be deemed to prohibit such filing or exhibition. 


Ix)cal Government may, from time to time,, 
make rules for regulating the sale of 
stamps 10 be used under this ‘\ct, the 
persons by whom alone such sale is to be conducted, and the duties 
and remuneration of such persons. 


34.* (/) The 

Sale of stamps. 


(2) All such rules shall be published in the local official 
Gazette, and shall thereupon have the force of law. 

(5) Any person appointed to sell stamps who disobeys any 
rule made under this section, and any person not so appointed who 
sells or offers for sale any stamp, shall be punished with imprison- 
ment for a term which may extend to six months, or with fine which 
may extend to five hundred rupees, or with both. 


35. The Governor-General of India in Council may, from 
Power to reduce or remit time to time, by notification")" in fte 

fees. Gazette of India, reduce or remit, in the 

whole or in any part of British India, all or any of the fees mention- 
ed in the first and second schedules to this Act annexed, 

and may, in like manner, cancel or vary such order., 

36 . Nothing in Chapters 11 . and V. of this Act applies to the 
Saving of fees to certain commission payable to the Accountant 

officers of High Courts. General of the High Court at Fot 

William, or to the fees which any officer of a High Court is allowed 
to receive in addition to a fixed salary. 

* S. 34 has been substituted for the original by the Repealing and 
Amending Act <XII. of 1891). , 

f For Notification No. 4650 dated September 10, 18S9, as amende 
and added to by subsequent Notifications, sse Appendix, 
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- SCHEDULE 1 . 

Ad-valorem Fees. 


Number. Proper Fee. 


' When the amount or value of 
the subject-matter in dispute 
does not exceed five rupees ... Six annas. 

. When such amount or value 

exceeds five rupees, for every 
five rupees or part thereof 
in excess of five rupees up 
to one hundred rupees ... Six annas. 

I. Plaint," written 

statement pleading, When such amount or value 

a set.off, or counter- exceeds one hundred rupees, 

claim,”* or memor- for every ten rupees or part 

andum of appeal (not thereof in excess of one hun. 

otherwise provided dred rupees, up to one thou- 

for in this Act), ‘‘or.{ sand rupees ... ... Twelve annas. 

of cross-objection,”* 

presented to any When such amount or value 

Civil or Revenue exceeds one thousand rupees, 

Court, except those for every one hundred rupees 

mentioned in section or part thereof in excess of 

3 't . one thousand rupees, up to 

five thousand rupees ... Five rupees. 

When such amount or value 
exceeds five thousand rupees, 
for every two hundred and 
, fifty rupees or part thereof 

in excess of five thousand 
rupees, up to ten thousand 
rupees ... ••• Ten rupees. 


* In article i, column i, the words quoted are inserted by Act V. of- 
1908 (the new Civil Procedure Code), Schedule IV. 

t To ascertain the proper fee leviable on the institution of a suit, see' 
the Table annexed to this Schedule at p, 44, infra. 

Act VII , 1870. — 3. 
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SCHEDULE I. — [contmuid). 


Ad-valoreni Fees — (Continued). 


Number. 

I 

Proper Fee. 


When such amount or value 
exceeds ten thousand rupees, 
for every five hundred rupees, 
or part thereof in excess of 
ten thousand rupees up to 

Fifteen rupees. 


twenty thousand rupeee 

When such amount or value 
exceeds twenty thousand ru- 
pees, for every one thousand 
rupees or part thereof in 

I. Plaint, written 

excess of twenty thousand 


statement, pleading, 

rupees, up to thirty thousand 


a set-off, or counter- 
claim, or memoran- 
dum of appeal ^not 
otherwise provided 

rupees ... ... 

Twenty rupees. 

for in this Act), or of 

When such amount or value 


cross-objection, pre- 

exceeds thirty thousand ru- 


sented to any Civil 

pees, for every two thousand 


or Revenue Court, 

rupees or part thereof in 


except those men- 

excess of thirty thousand ru- 


tioned in section 

pees, up to fifty thousand 


3 — {contd.) 

rupees. 

When such amount or value 
exceeds fifty thousand rupees 
for every five thousand rupees 
or part thereof in excess of 

Twenty rupees. 


fifty thousand rupees 

Provided that the ma.ximum 
fee leviable on a plaint or 
memorandum of appeal shall 
[ be three thousand rupees. 

Twenty-five 

rupees. 




A ){ 1870.] 


COURT FEES. 


35 


SCHEDULE I. — {coniinud^ 


Ad-valorem (continued). 


Number. 


Proper Feb. 

2. Plaint* in a suit 
for possession under 
“the Specifie Relief 
Act, 1877, s. 9.”t 

^ ••• ^ 

A fee of one half 
the amount pre- 
scribed in the 
foregoing-scale. 

3. {Repealed hf Act 
VJIL of JS71.] 

1 


4. Application for 
review of judgment,:}; 
if presented on or after 
the ninetieth day from 
the date of the decree. 

• 

• 

1 '' \ 

The fee leviable on 
the plaint or me* 
morandum of ap- 
peal. 

S- Application for 
review of judgment,}; 
if presented before the 
ninetieth day from the 
date of the decree. 

] ( 

^ q 

1 / 

J ^ 

One-half of the fee 
leviable on the 
plaint or memo- 
randum of appeal. 

6. Copy or trans- 
lation of a judgment 
or order not being, 
or having the force 
of, a decree. 

When such judgment or order 
is passed by any Civil Court 
other than a High Court, of 
by the presiding officer of 
any Revenue Court or office, 
or by any other judicial or 
Executive Authority— 



• The words "or memorandum of appeal,” repealed by the Court 
Fees Act Amendment Act (XX. of 1870), have here been omitted. 

t The words quoted have been substituted by the Repealing and 
Amending Act (XU. of i8gi) for the words “ Act No. XIV. of 1859^0 
provide for the limitation of suits), section 15.” 

t As to application for review of judgment, see now the new Code of 
Civil Procedure (Act V. of igo8), 3. 114 and O. XLVII., r. i. 
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SCHEDULE I. — {cottiinued). 
Ad-valorem Fees — (continued). 


Number, 


Proper Fee. 

6. Copy or trans- 
lation of a judg- 
ment or order not- 
being, or having the | 
force of, a decree — 
{ctd.). 

(o-) — If the amount or value 
of the subject-matter 
is fifty or less than 
fifty rupees 

(^•) — If such amount or value 
exceeds fifty rupees ... 

Four annas. , 

Eight annas. 


When such judgment or order 
. is passed by a High Court ... 

y 

One rupee. 


When such decree or order is 
made by any Civil Court 
other than a High Court, or 
by any Revenue Court — 


7. Copy of a de- 
cree or order having 
the force of a decree. 

) If the amount or value 
of the subject-matter 
of the suit wherein 
such decree or order 
is made is fifty or less 
than fifty rupees 

1 

Eight annas. 


(6.) — If Such amount or value 
exceeds fifty rupees ... 

One rupee. 


When such decree or order is 
made by a High Court 

Four rupees. 
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SCHEDULE l.—icon/inuid). 
Ad-valortin Fees — (continued). 


Number. 


Proper Fee, 


, 8. Copy of any do- 

cument liable to 
stamp-duty under the 
Indian Stamp Act, 
1879,* when left by-^ 
any party to a suit 
or proceeding in 
place of the origi- 
nal withdrawn. 


(a,)— When the stamp-duty 
chargeable on the ori- 
ginal does not exceed 
eight annas 


(6,)— In any other case 


The amount of the 
duty chargeable 
on the original. 


Eight annas. 


9. Copy of any re-") 
venue or judicial pro- 
ceeding or order not 
otherwise provided 
for by this Act, or 
copy of any account, 
statement, report, or 
of the like, taken out . 
of any Civil or Cri- { 
minal or Revenue 
Court or office, or 
from the office of any 
chief officer charged 
with the executive 
administration of a 
Division. J 


For every three hundred and 
sixty words or fraction of 
three hundred nnd sixty 
words 


Eight annas. 


10. {Repealed hy the 
Quardians and Wards 
Act {VIII. of iSpo).] 


• See now the Indian Stamp Act {II. of 1899). The reference origin- 
ally was' to Act XVIII. of 1869. 
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scmmul L—{conhnuid), 
Ad-vMortm Fui — (continued ), 


Nvui}b'«. 


I When the nmoiint or value of 
the property in respect of 
which the i.'rant of probate 
or IcUctu »3 made exceeds 
one thousand rupees, but 
does not exceed ten thousand 
rupees 

When such amount or value 
exceeds ten thousand rupees, 
but does not exceed fifty | 
thousand rupees ... i 


II,* Probate of a I 
will or letters of ad- | 
ministration with or-j 
without will annex- ' 
ed. 


When such amount or value 
exceeds fifty thousand rupees. 

Provided that, when, after the 
grant of a certificate under 
the Succe-ssion Certificate 
Act, jfiSp.f or under the Re- 
gulation of the Bombay Code 
No. VIII. of *827, in respect 
ot any property included in 
an estate, a grant of probate 
or letters of administration 
is made in respect of the 
same estate, the fee payable 
in respect of the latter grant 
shall be reduced by the 
.amount of the fee paid in 
respect of the former grant. 


PtiOPHR Feh. 


Two per ce.atum 
on such amount 
or value. 


Two and one-half 
per centum on 
amount or value. 

Three per centum 
on such amount 
or value ; 


• Nos. II. 13, and 12A have been substituted, by the Succession Cer- 
tificate Act (VII. of 1889), s. 13 (X), for Nos. it and I 3 as originally en- 
acted. In Article il, the entries in the second and third columns are 
substituted for the original by Act VII. of 1910. 
t Act VII. of 1889. 
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SCHEDUUE l.—iconlinuid). 
Ad-valor evi F as — (continued). 




12.* Certificate 
under the Succession 
Certificate Act, 1889. 



Proper Fee. 


Two per centum 
on the amount or 
value of any debt 
or security speci- 
fied in the certifi- 
cate under sec- 
tion 8 of the Act, 
and three per cen- 
tum on the 
amount or value 
of any debt or 
security to which 
the certificate is 
extended under 
section 10 of the 
Act. 


Note.— (^0 
amount of a debt 
is its amount, in- 
cluding interest, 
on the day on 
which the inclu- 
sion of the debt 
in the certificate 
is applied for, so 
far as such 
amount can be 
ascertained. 


* Nos. II, 12, and 12A have been substituted, by the Succession Certi- 
ficate Act tVII. of 1889), 3. 13 (z), for No^. 11 and 12 as originally enacted. 
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SCHEDULE l.—iconlittutd). 
Ad-valorem Fees — (continued). 


Number. 


Proper Fee. 


f (i) As regards debts and 
f securities ... ... 


12A.* Certificate 
under the Regula- 
tion of the Bombay 
Code, No. VIH, of 
1827. 




(2) As regards other property 
in respect pf which the 
certificate is granted— 

when the amount or value 
of such property exceeds 
one thousand rupees, but 
does not exceed ten 
thousand rupees ; 


when such amount or value 
exceeds ten thousand 
rupees, but does not ex- 
ceed fifty thousand ru- 
pees ; 


when such amount or value 
exceeds fifty thousand 
rupees 


The same fee as 
would be payable 
in respect of a 
certificate under 
the Succession 
Certificate Act, 
i889,t or in res- 
pect of an exten- 
sion of such a 
certificate, as the 
case may be. 


Two per centum on 
such amount or 
value. 


Two and one half 
per centum on 
such amount or 
value. 

Three per centum 
on such amount 
or value." 


; I 

substituted, by the Succession Certi- 
Thp (yif- of i88g), s. 13 (/), for Nos. 1 1 and 12 as originally enacted. 

for second and third columns of. article 12A are substituted 

tor the original by Act VII. of loio. 

t Act VII. of 1889. 
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SCHEDULE I. — [continued). 

Table oj Rates of Ad-valorem Fees leviable on the Institution 

of Suits. 


When the amount or 
value of the subject- 
matter exceeds 

But does not exceed 

Proper Fee. 

Rs. 

Rs. 

Rs. A. P. 

o 

S 

060 

5 

10 

0120 

lO 

IS 

120 

15 

20 

180 

20 

25 

I 14 0 

25 

30 

240 

30 

35 

2 10 0 

35 

40 

300 

40 

45 

360 

45 

SO 

3 12 0 

50 

55 

420 

55 

60 

480 

€0 

6S 

4 14 0 

65 

70 

5 4 0 

70 

75 

S 10 0 

75 

80 

600 

So 

85 

660 

85 . 

90 

6 12 0 

90 

95 

720 

95 

100 

780 

100 

no 

840 

no 

120 

900 

120 

130 

9120 

130 

140 

JO 8 0 

140 

ISO 

1140 

ISO 

160 

]2 0 0 

160 

170 

12 12 0 

X70 

180 

13 8 0 

180 

190 

14 4 0 

190 

200 

IS 0 0 

200 

' 210 

IS 12 0 

210 

220 

16 8 0 

220 

230 

17 4 0 
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SCHEDULE I. — {coniimud). 

Table of Rales oj Ad-valorem Fees, — (conUnued). 


When the amount or 
value of the subject' 
matter exceeds. 

But does not exceed. 

Proper Fee. 

Rs. 

Rs. 

Rs. A. P. 

230 

240 

18 0 0 

240 

250 

18 12 0 

250 

25 o 

19 S 0 

260 

270 

20 .j. 0 

270 

280 

21 0 0 

280 

290 

21 12 0 

290 

300 

22 8 0 

303 

3 «o 

23 4 0 

310 

320 

24 0 0 

320 

330 

24 12 0 

3.30 

340 

25 8 0 

340 

350 

26 4 0 

350 

300 

27 0 0 

360 

370 

27 12 0 

370 

380 

28 8 0 

380 

390 

29 4 0 

390 

400 

30 0 0 

400 

410 

30 12 0 

410 

420 

31 8 0 

420 

430 

32 4 0 

430 

440 

33 0 0 

440 

450 

33 12 0 

4 So 

460 

34 8 0 

460 

470 

3.5 4 0 

470 

480 

36 0 a 

480 

490 

36 12 0 

490 

500 

37 8 0 

500 

5>o 

38 4 0 

510 

520 

39 0 0 

520 

530 

39 12 0 

S 30 

540 

40 8 0 

540 

550 

4 i 4 0 

550 

560 

42 0 0 

560 ' 

57 ° 

42 12 0 
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SCHEDULE 1.— {continued). 

Table of Rates of Ad-valorem Fees, &c. — (continued). 


When the amount or 
value of the subject- 
matter exceeds. 

But does not exceed. 

Proper Fee. 

Rs. 

Rs. 

Rs. A. P. 

570 

580 

43 8 0 

580 

590 

44 4 0 

590 

600 

45 0 0 

600 

610 

45 12 0 

6;.o 

620 

46 8 0 

620 

630 

47 4 0 

630 

640 

48 0 0 

640 

650 

48 12 0 

650 

660 

49 8 0 

660 

670 

50 4 0 

670 

680 

51 0 0 

680 

690 

SI 12 0 

690 

700 

52 8 0 

700 

710 

53 4 0 

710 

720 

54 0 0 

720 

730 

54 12 0 

730 

740 

55 8 0 

740 

750 

56 4 0 

, 750 

760 

57 0 0 

1 760 

770 

57 12 0 

770 

780 

58 8 0 

. 780 

790 

59 4 0 

790 

800 

63 0 0 

800 

810 

60 12 0 

810 

820 

6180 

820 

830 

62 4 0 

830 

840 

63 0 0 

840 

850 

63 12 0 

850 

860 

64 8 0 

860 

870 

6S 4 0 

870 

880 

66 0 0 

880 

890 

66 12 0 

890 

goo 

67 8 b 

900 

910 

• 68 4 0 
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Table 0/ Rates 0/ Ad-valorem Fees, dfc,- — (continued). 



When the amount or 

value of the subject-j But does not exceed 
matter exceeds 


Rs. 

910 

920 

530 

940 

950 

960 

970 

giJo 

990 

1.000 
1,100 
J,200 

1.300 

1.400 

1.500 

1.600 
1,700 
j,8oo 
1,900 

2.000 

2.100 
a, 200 

2.300 

2.400 

2.500 

2.600 
2,700 
2,800 
2 900 

3.000 

3.100 
3,200 

3300 

3.400 
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SCHEDULE 1.— {continued). 

Table of Rules of Ad-valorem Fees, &c. — [continued). 


When the amount of 
value of the subject- 
matter exceeds 

But does not exceed 

Proper Fee. 

Rs. 

Rs. 

Rs. 

A. 

p. 

3 .SOO 

3.600 

205 

0 

0 

3,600 

3.700 

210 

0 

0 

2,700 

S.^'oo 

215 

0 

0 

3,Soo 

3900 

220 

0 

0 

3 > 9 oo 

4,000 

225 

0 

0 

4,000 

4,100 

230 

0 

0 

4,100 

4,200 

235 

0 

0 

4,200 

4,300 

240 

0 

0 

4.300 

4,400 

245 

0 

0 

4.400 

4,500 

250 

0 

0 

4.500 

4.600 

255 

0 

Q 

4,600 

4,700 

260 

0 

0 

4.700 

4 800 

4,800 

265 

0 

0 

4,900 

270 

0 

0 

4,900 

S.ooo 

275 

0 

0 

5,000 

S.250 

2SS 

0 

0 

5,250 

5.500 

295 

0 

0 

S.500 , 

5.750 

505 

0 

0 

5,750 

6,Ooo 

3»5 

0 

0 

6,000 

6,250 

325 

0 

0 

6,250 

6 soo 

335 

0 

0 

6,500 

6,750 

345 

0 

0 

6,750 

7,000 

355 

0 

0 

7,000 

7.250 

365 

0 

0 

7,250 

7.500 

375 

0 

0 

7500 

7.750 

335 

0 

0 

7.750 

8,000 

395 

0 

0 

8,000 

8,250 

405 

0 

0 

8,250 

8,500 

415 

0 

0 

8,500 

8.750 

42s 

0 

0 

8,750 

9,000 

435 

0 

0 

9,000 

9.250 

445 

0 

0 

9,250 

9.500 

455 

0 

0 

9.500 

9,750 

46s 

0 

0 
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SCHEDULE l.—{coniinutd). 

Table of Rates of Ad-valor tin Fees, &c. — (continued). 


When the amount or 
value of the subject- 
matter exceeds 

But does not exceed 

Proper Fee. 

Rs. 

Rs. 

Rs. A. P. 

9.750 

10,000 

475 0 0 

10,000 

10,500 

490 0 0 

10,500 

1 1,000 

505 0 0 

11,000 

11,500 

520 0 0 

11,500 

12,000 

535 0 0 

12,000 

12,500 

550 0 0 

12,500 

13,000 

505 0 0 

13,000 

13.500 

580 0 0 

13.500 

14 000 

595 0 0 

14,000 

14.500 

610 0 0 

14.500 

15.000 

625 0 0 

15.000 

15.500 

640 0 0 

1S.500 

1 6,000 

655 0 0 

i6,ooo 

16,500 

670 0 0 

16,500 

17,000 

685 0 0 

17,000 

1 7.500 

700 0 0 

17,500 

18,000 

715 0 0 

18,000 

18 500 

730 0 0 

18,500 

19,000 

745 0 0 

19,000 

19,500 

760 0 0 

19.500 

30,000 

775 0 0 

20,000 

21,000 

795 0 0 

21,000 

22,000 

815 0 0 

22,000 

23,000 

83s 0 0 

23,000 

24,000 

85s 0 0 

24,000 

25,000 

875 0 0 

25,000 

36,000 

89s 0 0 

26,000 

27,000 

9»5 0 0 

27,000 

28,000 

935 0 0 

28,000 

29,000 

955 0 0 

29,000 

30,000 

975 0 0 

30,000 

32,000 

995 0 0 

32,000 

34,000 

1,015 0 0 

34,000 

36,000 

1,035 0 0 


Act VII., IS70.~4. 
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[Act VII. 


SCEffiDULE I. — {continued). 

Table of Rales of Ad-valorem fees, &fc. — (continued). 


When the amount or 
value of the subject- 
matter exceeds 

But dots not exceed 

Proper Fee. 

Rs. 

Rs. 

Rs. A. P. 

^6.000 

38,000 

1,055 0 0 

3^,000 

40 ooo 

1,075 0 0 

40,000 

42,000 

1,095 0 0 

42,000 

44.000 

1,115 0 0 

44 000 

46 020 

i,' 3 S 0 0 

46,000 

48 ooo 

i,iS 5 0 0 

48,000 

50,000 

1,175 0 0 

$0,000 

55.000 

1,200 0 0 

55.000 

60,000 

1,225 0 0 

60 ooo 

65,000 

1,250 0 0 

65,000 

70 OOO 

1,27s 0 0 

70,000 

75,000 

1,300 0 0 

75,000 

80,000 

1,325 0 0 

80,000 

85,000 

1,350 0 0 

85 000 

go, ooo 

1,375 0 0 

90,000 

95 ooo 

1,400 0 0 

95.000 

1,00 ooo 

1,435 0 0 

1,00,000 

1,05,000 

1,450 0 0 

1,05,000 

1,10,000 

1,475 0 0 

1,10,000 

1,15.000 

1,500 0 0 

1. 15.000 

1,20,000 

1,525 o'o 

J, 20,000 

1.25,000 

1,550 0 0 

1,25,000 

1,30,000 

1,575 0 ° 

1,30,000 

1 , 35.000 

1,600 0 0 

1.35.000 

1,40,000 

1,625 0 0 

1,40,000 

1 , 45.000 

1,650 0 0 

1,45.000 

1,50,000 

1,67s 0 0 

1,50,000 

1 , 55,000 

1,700 0 0 

1,55 Ooo 

1,60,000 

1,725 0 0 

1,60,000 

1,65,000 

1,750 0 0 

1,65 000 

1,70,000 

1,775 0 0 

1,70,000 

1,75.000 

1,800 0 0 

1,75.000 

1,80.000 

1,825 0 0 

1,80,000 

1,85,000 

1 

1,850 0 0 
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SCHEDULE I. — {coniinued'). 

Tails of Rates of Ad-valorem fees, &c . — (continued). 


When the amount or 
value of the subject- 
matter exceeds 

But does not exceed 

Proper Fee, 


Rs. 

Rs. 

Rs. A. 

P. 

1,85,000 

1 .90 000 

‘,875 

0 

0 

1 ,90,000 

1 ,95.. >00 

1,900 

0 

0 

1,95,000 

2, '.',,000 

1,92s 

0 

0 

2,00,000 

2,05 000 

1,950 

0 

0 

2,05,000 

2,10000 

1,975 

0 

0 

2,10,000 

2.15,000 j 

2,000 

0 

0 

2,15,000 

2. 0 OvO 

2,025 

0 

0 

2,20.000 

2 1 000 

2,050 

0 

0 

2,25,000 

/ 3.’ <<00 

3,075 

0 

0 

2,30,000 

. - 000 

2,100 

0 

0 

' 2,35,000 

2 (O 000 

2,125 

0 

0 

2,40,000 

2 45 00 

3,150 

0 

0 

2,45,000 

2 0. 00 

3 .» 7 S 

0 

0 

2,50 000 

2,55 000 

2,200 

0 

0 

2 ,SS.ooo 

2,60,000 

2,225 

0 

0 

2.60.000 

2.65.000 

2,65,000 

2,250 

0 

0 

2,70,000 

2,27s 

0 

0 

2,70,000 

2,75,000 

2,300 

0 

0 

2,75,000 

2,80,000 

2,325 

0 

0 

2,80,000 

2,85,000 

2,350 

0 

0 

2.85,000 

2,90,000 

2,375 

0 

0 

2,90.000 

2,95,000 

2,400 

0 

0 

2 , 95,000 

3,00,000 

2,435 

0 

0 

3 00,000 

3.05,000 

2,450 

0 

0 

3.05,000 

3,10,000 

2,475 

0 

0 

3,10.000 

3,15000 

2,500 

0 

0 

3, '5,000 

3,20,000 

2,525 

0 

0 

3,20,000 

3,25,000 

2,550 

0 

0 

3,25000 

3,30,000 

2,575 

0 

0 

3,30.000 

3 , 35.000 

2,600 

0 

0 

3,35.000 

3,40.000 

2,625 

0 

0 

3,40,000 

a 3 , 45,000 

2,650 

0 

0 

3 , 45.000 

3,50,000 

2,67s 

0 

0 

3,50,000 

3 , 55,000 

2,700 

0 

0 
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SCHEDULE L^iconcludid). 

Table of Haies of Ad~valorem Fees, &fc, — (concluded). 


When the amount or 
value of the subject- 
matter exceeds 

But does not exceed 

Proper Fee. 

Rs. 

Rs. ’ 

Rs. A. P. 

3 iSS.ooo 

3,60,000 

2,725 0 0 

3,60,000 

3,65,000 

2,750 0 0 

3,65.000 

3.70,000 

2,775 0 0 

3,70,000 

3.75 ooo 

2,800 0 0 

3.75.000 

3,So,ooo 

2,825 0 0 

3,80,000 

3.85,000 

2,850 0 0 

3,85.000 

3,90,000 

2,87s 0 0 

3,co,ooo 

3.95 000 

2 900 0 0 

3.95.000 

4,00,000 

2,925 0 0 

4,00,000 

4,05,000 

2,950 0 0 

4,05,000 

4,10,000 

2,975 0 0 

4,10,000 


3,000 0 0 
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SCHEDULE II. 


Fixed Fees. 


Number. 


Proper Feb. 

I. Application* or 
petition. 

(a.)— Wen presented to any 
officer of the Customs 
or Excise Department, 
or to any Magistrate 
by any person having 
dealings with the Go- 
vernment, and when 
the subject-matter of 
such application 
relates exclusively to 
those dealings ; 




or when presented to any 
officer of land-revenue 
by any person holding 
temporarily-s e 1 1 1 e d 
land under direct en- 
gagement with Go- 
vernment, and when 
the subject-matter of 
the application or 
petition relates exclu- 
sively to such engage- 
ment. 


■ One anna. 

I 

t 

Or when presented to any 
Municipal Cmmis- 
sioner under any Act 
for the time being in 
force for the conser- 
vancy or improve- 
ment of any place, if 
the application or 
petition relates solely 
such conservancy or 
improvement: 


1 


] 


* In writing. — 2 N.-W. P. 4x8. 
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[Act VII. 


SCHEDULE 11. — [coftii7iued). 
Fixed Fees — (continued). 


9 


Number. 


Proper Fee. 


I. Application or 
petition — {contd.) 


or 


when presented to any 
Civil Court* other 
than a principal Civil 
Court of original 
jurisdiction, t or to any 
Court of Small Causes 
constituted under Act 
No. XI. of 1865, or 
under Act No. XVI. 
of i868, section 20, § 
or to a Collector or 
other officer of 
revenue in relation to 
any suit or case in 
which the amount or 
value of the subject- 
matter is less than fifty 
rupees ; 


j-One anna. 


or when presented to any 
Civil, Criminal, or 
Revenue Court, or to 
any Board or Executive 
Office for the purpose of 
obtaining a copy or 
translation of any judg- 
ment, decree, or order 
passed by such Court, 
Board, or officer, or of 



* 7 Bom, A. C. J. tog. , . . . 

t Here the words “ or to any Cantonment Magistrate j 

Court of Civil Judicature under Act No. III. of 1859,” have been j 
hgving been repealed by the Cantonments Act (XIII. of 1889), s. 

See now the Provincial Small Cause Courts Act (IX. of 1887)1 

which Act XL of 186S has been repealed. 4ccnm 

§ See now s. 25 of the Bengal, North-Western Provinces,|an 

Civil Courts Act (XlL of 1887). 
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SCHEDULE lh—(coniinued). 
Fixed Fees — (cotinued). 


Nombhr. 


Proper Fee. 

I. Application or 
petition — {contd.) 

any other document* on 
record in such Court or 
office. 

( 

( 

>■ One anna. 

) 


(6.) — When containing a com- 
plaint or charge of any 
offence other than an of- 
fence for which police- 
officers may, under the 
Criminal Procedure 
Code,t arrest without 
warrant, and presented 
to any Criminal Court; 

! 



or when presented to a 
Civil, Criminal, or Reve- 
nue Court, er to a Col- 
lector, or any Revenue- 
officer having jurisdic- 
tion equ.il or subordinate 
to a Collector, or to any 
Magistrate in his execu- 
tive capacity, and not 
otherwise provided for 
by this Act ; 

( 

1 

^ Eight annas. 


or to deposit in Court re- 
venue or rent : 




or for determination by a 
Court of the amount of 
compensation to be paid 
by a landlord to his 
tenant. 

1 

/ 


* 6 B. L. R., App., 137. 

t oee now the Code o£ Criminal Procedure (Act V. of 1898), 
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[Act vn. 


SCHEDULE \\.-~{conHnuei). 
Fixed Fees — (continued). 


Number. 


1. Application or 
petition— (CoKcW.) 

(c.)— When presented to a 
Chief Commissioner or 
other Chief Controlling 
Revenue or executive 
Authority, or to a Com- 
missioner of Revenue or 
Circuit, or to any chief 
oflRcer charged with the 
executive administration 
of a division, and not 
otherwise provided for 
by this Act. 


(d.) — When presented to a 
High Court 

lA. Application to 
jmy Civil Court that 
records may be called 
for from another 
Court.’*' 

When the Court grants the 
application and is of 
opinion that the trans- 
mission of such records 
involves the use of the 
post. 

a. Application for 
leave to sue as a pau- 
per 


3 . Application for 
leave to appeal as a 
pauper ... 

(a.) — When presented to a 
District Court 


(5 ) — When presented to a 
Commissioner or a High 
Court ... ... 


Proper Fee. 


L One rupee. 


Two rupees. 

Twelve annas in 
addition to any 
fee levied on the 
application 

under clause (<*). 
clause (6) oj 
clause (d) of 
article i of this 
schedule. 


Eight annas. 


One rupee. 


Two rupees. 


* Inserted by Act XIV. of ipn. 
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SCHEDULE ll.--(j:onlimicd). 
Fixed Fees — (continued). 


Number. 


4. Plaint or memo- 
randum of appeal in a 
suit to obtain posses- 
sion under Act No. 
XVI. of 1838; or “the 
Mamlatdars’ Courts 
Act. 1876."* 


5. Plaint or memo- 
randum of appeal in a 
suit to establish or dis- 
prove a right of occu- 
pancy. 

6 . t Bail-bond or 
other instrument of 
obligation given in 
pursuance of an order 
made by a Court or 
Magistrate under any 
section of the Code of 
Criminal Procedure. 
18824 or the Code of 
Civil Procedure. 


!• 


7. Undertaking un- 
der section 49 of the 
Indian Divorce Act. 


Proper Fee. 


Eight annas. 


* The words quoted have been substituted, by the Repealing and 
Amending Act (XII. of 1891}, for the words “ Bombay Act No. V. of 1864 
{io give Mamlatdars' Courts jurisdiction in certain cases to maintain exist- 
ing possession, or to restore possession to any party dispossessed other miss 
than by course of lavo)." 

t Art. 6 has been substituted for the original by the Probate and Ad- 
ministration Act (VI. of 1889), 3. 18 (2). The original article ran aa 
follows ; " Bail-bond or other instrument of obligation not otherwise pro- 
vided for by this Act, when given by the direction of, any Court or execu- 
tive authority.” 

+ Act XIV. of 1883, but see Act V. of 1908, the Code now in force, 
- and whereby the former has been repealed in toto. 
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COURT FEES. 


[Act VIL 


SCHEDULE II. — {coniinutd). 
Fixed Fees — (continued). 


Number. 


Proper Feb. 

8 SiQ. [Repealed by 
the Repeating and 
Amending Act {XU. 
of 1891).'] 

10. Mukhtarnama or 

1 

When presented for the con- ' 


Vakalatnama. 

duct of any one case-' 


1 

(a) — to any Civil or Criminal 
Court other than a 
High Court, or to any 
Revenue Court, or to 
any Collector or Ma- 
gistrate, or other exe- 
cutive officer except 
such as are mentioned 
in clauses {b) and fc) 
of this Number ... j 

1 

Eight annas- 


( 6 ) — to a Commissioner of 



Revenue, Circuit, or 
Customs, or to any 
officer charged with 
the executive admi- 
nistration of a Divi- 
sion, not being the 
Chief Revenue or 
Executive Authority... 

i 

One rupee. 


(c) — to a High Court, Chief 
Commissioner, Board 
of Revenue, or other 
Chief Controlling Re- 

! 

i 


venue or Executive 
Authority 

Two rupees. 

1 - 
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SCHEDULE ll,—{co}itinued). 
Fixtd Fees — (continued). 


Number. 


Proper Feb. 


I 


1 1. Memorandum of 
appeal when the ap- 
peal is not* * * § from a de- 
cree or an order hav- 
ing the force of a de- 
cree, and is present- 
ed — 


12. Caveat. 

13. Application un- 
der Act No. X of 
1859, t section 26, or 
Bengal Act No. VI. 
of 1862,}; section 9, or 
Bengal Act No. VIII. 
of 1869,5 section 37. 


" (a)— to any Civil Court | 
other than a High 
Court, or to any Re- 
venue Court, or exe- 
cutive officer other 
than the High Court, 
or Chief Controlling 
\ Revenue or Execu- 

tive Authority ... | Eight annas 

(6) — to a High Court or ! 

Chief Commissioner, ' 
or other Chief Con- j 
trolling E.xecutive or ; 

Revenue Authority ... ^ Two rupees. 




Five rupees. 


* In art. ii, col. i, the words, "from an order rejecting a plaint, or,’ 
have, by Act V. of 1908, Sch, IV., been repealed and here omitted. 

t Act X. of 1859 has been repealed by the Bengal Tenancy Act (VIII. 
of 1885) in those portions of the Lower Provinces to which that Act 
extends, and in the Chota Nagpur Division (except Manbhum and thej 
Tributary Mahals) by the Chota Nagpur Landlord and Tenant Procedure 
Act (Ben. Act I. of 1879J ; in the N.-W. P. by Act XVIII. of 1873 
now the North-Western Provinces Rent Act (XII. of i88i) ; and, in the 
Central Provinces, by the Central Provinces Tenancy Act (IX. of 18S3). 

i Ben. Act VI. of 1862 has been repealed by the Bengal Tenancy Act 
(Vlll. of 1885), so far as it affected those portions of the Lower Provinces 
to which that Act extends ; and, in the Chota Nagpur Division (except 
Manbhum and the Tributary Mahals), by the Chota Nagpur Landlord and 
Tenant Procedure Act (Ben. Act I. of 1879). 

§ Ben. Act VIII. of 1869 has been repealed by the Bengal Tenancy 
Act (VIII. of 188S). 
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[Act VII. 


SCI-IEDULE 

Fi.xtii (conuiiucdj. 


Numukk. 


Paopiia Fcb. 


14- Petition in a 
suit under the .\ativc 
Converts’ M.irri.ijjc 
Dissolution Act 
iS66.* 


IS- by Act 

of Sen. {.'.j 


j6. {.Htpealtdby ih« 
Ptobiitc and Adiistnis- 
trniion Act iVl. 


17- Plaint or mu- 
morandum of appeal 
tn each of the follow- 
ing suits;—- 

>• to alter or set 
aside a summary deci- 

of any 

of the Civil Courts 
"ot established bv 
Letters Patent, or of 
any Revenue Court. 

ii- to alter or can- 
cel any entry in a re- 
gister of the names of 
proprietors of reve- 
nue-paying: estates : 


Act XXI. of 1866. 
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SCHEDULE II. — {continued). 

» 

Fixed Fees — (continued). 


Number. 


Proper Fee. 


iii. to obtain a de- 
claratory decree where 
no consequential relief 
is prayed ; * 


iv. to set aside an 
award : 

V. to set aside an 
adoption : 


vi. Every other suit 
where it is not pos- 
sible to estimate at a 
money-value the sub- 
ject-matter in dispute, 
and which is not other- 
wise provided for by 
this Act. 




18. Application un- 
der section of 

the Code of Civil Pro- 
cedure. 


Ten rupees. 


19. “Agreement in 
writing stating a ques- 
tion for the opinion of 
the Court under the 
Code of Civil Pro- 
cedure, 1908,”]: 


J 




* See 8 B L. R., App., 32. 

t See uow the Second Schedule to Act V. of 1908 (the new Code),1 
± This entry in the first column of art. 19 has been substituted for the 
original by Act V. of 1908, Sch. IV. 
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COURT FEES. 


[Act VII. 


SCHEDULE TL.~{concluded). 
Fixed Fees — (concluded). 


Number. 


Proper Fee. 


20. Every petition 
under the Indian Di- 
vorce Act* except 
petitions under sec- 
tion 44 of the same 
Act, and every me- 
morandum of appeal 
under section 55 of 
the same Act. 




21. Plaint or me- 
morandum of appeal 
under the Parsi Mar- 
riage and Divorce 
Act, 1865. f 


Twenty rupees. 


* Act IV, of 1869. 


t Act XV. of 1865. 
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SCHEDULE III.* 


{See seclioti igl.) 


Forji of Vai.uation (to be used wiTa SUCH Modifications, if 
ANY, AS MAY BE NECESSARY). 


In the Court of 

Ke Prolate of the Will of 
of the Propel ly and Credits of 

I, 


(or Administration 
), deceased. 

solemnly affirm 
make oath 


and say that I am the executor (or one of the executors, or one of the 
next-of-kin) of . deceased, and that I have truly set forth in 

Annexure A to this Affidavit all the property and credits of which the 
above-named deceased died possesst d or was entitled to at the time of 
his death, and which have come, or ar>. likely to come, to my hands. 

2. I further say that I have also truly set forth in Annexnre B all the 
items I am by law allowed to deduct. 

3. 1 further say that the said assets, exclusive only of such last- 
mentioned items, but inclusive of ail rents, interest, dividends, and in- 
creased values since the date of the death of the said deceased, are under 
the value of 


Annexurk a. 

Valuation of the Moveable and Immoveable 
Property of , deceased . 



Cash in the house and at the banks, household goods, 
wearing apparel, books, plate, jewels, &c. 

(State estimated value according to best of Executor's or 
Adviinhtrator's belief.) 

Property in Government securities transferable at the 
Public Debt Office ... 


{ 

* Sch. III. has been inserted by *he Court Pees Amendment Act (XI. 
of 1899), s. 3. file original Sch. HI.’ (“Enactments Repealed’!) having 
since been repealed by Act XIV. of i.iyo. “ 
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SCHIiDULE 

A N *s E X u K E A — (co/j !in Uid). 


(State dtscription and value at the price of the day ; 
also the interest, separately calculating it to the time 
of makim' the apptication.J 


Immoveable property, consisting of 


(State description, sivini;, in the case of houses, the as- 
sessed value, if any, and the number of years' assess- 
ment the market value is estimated at, and. in the 
case of land, the area, the market-value, and all rents 
that hive accrued.^ 


Leasehold [>roperty 


(If the deceased held any leases for years determinable, | 
state the number of years' purchase the profit rents i 
are estimated to be worth, and the value of such, ! 
insertir.jr separately arrears due to the date of death, j 
and all rents received or due since that dale to the 1 
time of making the application J 1 


Property in public companies 

(Stale the particulars and the value calculated at the 
price of the day ; also the interest, separately cal- 
culating it to the time of making the application.) 

Policy of insurance upon life, money out on mortgage 
and other securities, such as bonds, mortgages bills 
notes, and other securities for money * ./ 

(State the amount of the whole; also the interest 
separately calculating it to the time of making the 
application.) 

Book debts 

• •• 

(Other than bad.) ^ 

I 

Stock in trade | 
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SCHEDULE m^—iconcludid). 


Annh.xurs k— {concluded). j 

{State the estimated value, if any.) 

Other property not comprised under the foregoing 

hea^ds ••• ••• ••• ••• 

{State the estimated value, i/ any.) 


Deduct amount shown in Annexute B not subject to 

duty... ... ... .*• ... 


Nbt Total 


Rs. A. P. 



Annhxurb B. 

Schedule of Debts, &c. 

Amount of Debts due and owing from the Deceased pay- 
able by Law out of the Estate. 

Amount of funeral expenses ... ... ... 

Amount of mortgage-incumbrances 

Property held in trust not beneficially or with general 
power to confer a beneficial interest 

Other property not subject to duty 


' Total 
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APPENDIX TO THE COURT FEES ACT. 


Notification bboucing and rkshtting Court-fkks. 

[No. 4630 doled Sep. 10, i88g (Gazette of India, 1889, Pt. /., p. 

■ 506).} 

Under section 35 of the Court Fees Act, VII. of 1870, and in super- 
session of all previous notifications under that section, it is hereby noti- 
fied that, in exercise of the power to reduce or remit, in the whole or in any 
part of British India, ail or any of the fees mentioned in the First and 
Second Schedules to the said Act, the Governor-General in Council has 
been pleased to make the reductions and remissions hereinafter set forth, 
namely ; — 


A.— General for the whole of British India— 

(1) to remit the fees chargeable on applications presented to a Col- 
lector for refund of the amount paid to the Government for stamped pape 
which has become spoiled or unfit for use, or is no longer recjuired for use, am 
on applications for renewal of stamped paper which has become spoiled 01 
unfit for use ; 

(2) to remit the fees chargeable on applications in writing, relating eX' 
clusively to the purchase of salt which is the property of the Government j 

_( 3 )_ direct that, when a plaint disclosing a reasonable case on tb( 
merits^ is presented to any Civil or Revenue Court in such a form that the 
presiding Judge or officer, without summoning the defendant, rejects it, nol 
for any substantial defect, but on account of an entirely technical error in 
form only, and so as to leave the plaintiff free to prosecute precisely the same 
case in another form against the same defendant or defendants, the value of 
the stamp on the plaint shall be refunded on presentation of an applied" 
tion tothe Collector of the district in which the Court is situated, together 
with a^certificate from the Judge or officer who rejected the plaint that it 
was rejected under the circumstances above described, and that the value of 
the stamp should, in his opinion, be refunded ; 

(4) to remit the fees chargeable on— 

(а) copies of village settlement- records furnished to landholders 

and cultivators during the currency, or, at the termination of 

• settlement-operations ; 

(б) lists of fields extracted from village settlement-records for the 

T. . purpose of being filed with petitions of plaint in Settlemen 

Courts, 

* <1 j 

, — pjoyided that nothing in this clause shall apply to copies of judicisj 

proceedings, or to copies of village settlement-records (other than lists 0 
.fields extracted as aforesaid), which .may be filed in any Court or office; 
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(5) * to declare that the fee chargeable on a plaint filed in a suit for 
possession of immoveable property under section p of the Specific Relief Act^ 
J. of /S77, shall be one-half of the amount prescribed in the scale of fees for, 
plaints mentioned in article i of the First Schedule \ 

(6) t to direct that the fee chargeable on appeals from orders under 
•clause (c) of section 244 of the Code of Civil Procedure, Act XIV. of 1882', 
shall be limited to the amounts chargeable under article 1 1 of the Second 
Schedule ; 

(7) to remit the fees chargeable on security- bonds for the keeping of 
•the peace by, or good behaviour of, persons other than the executants ; 

(8) to remit the fee payable under article i, clause (c), of the Second 
Schedule on an application or petition presented to a Chief Commissioner, 
when the application or petition is accompained by a petition to the Gov- 
ernment of India, and contains merely a request that that petition may be 
forwarded to the Government of India ; 

(9) to remit the fees chargeable under articles 6, 7, and 9 of the 
Pirst Schedule on copies furnished by Civil or Criminal Courts or Revenue 
Courts or Offices for the private use of persons applying for them. 

provided that nothing in this clause shall apply to copies when filed, 
■exhibited or recorded in any Court of Justice, > or received by any 
public officer ; 

(10) to remit the fees chargeable, under paragraph 4 of clause (a) and 
paragraph 2 of clause (b) of article t of the Second Schedule, on applica- 
tions for orders for the payment of deposits in cases in which the deposit 
does not exceed Rs. 25 in amount, 

provided that the application is made within three months of the date 
on which the deposit first became payable to the party making the appli- 
cation ; 

(11) to remit, with reference to clause (xi J of section 10 of the Act, 
the fees chargeable on application for leave to occupy under direct en- 
gagement .with the Government land of which the revenue is settled, but 
not permanently, when made by persons who do not, at the time of appli- 
cation, hold the land ; 

{12) to remit the fees chargeable on applications for loans under the 
^and Improvement Loans' Act, XIX. of 1883, or the Agreeculturists’ Loans 
Act, XII. of 1884; J. B 

, ^*3) to remit the fees chargeable on an application made by a person 

0 the Collector under the second paragraph of section 39 of the Indian 


' * Cl. (5) is superseded by the amendment made in article 2 of Sche- 

^ Court Fees Act, 1870, by the Repealing and Amending Act 

(XII. of 1891), Sch. II.— See supra, p. 35. 
i, .t Cl. (6), as it now stands, forms the subject of a separate notificatio 
and is inserted here in this form for convenience of reference, — -See No 
ncation No. 4344-S. R., dated Oct. 


J 1 


•> P* S7S)- 


6, 1893 [Gazette of India, 1893, 
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Staxip Act, I. of 1879,* for the return to that person, or to the Registra- 
tioD'officer who impounded it of a document impounded and sent to the 
Collector by a Registration-officer; 

(14) to remit the fee chargeable on an application made for transfer 
of a stock note from one circle to another under paragraph 6 of Resolution 
No. 3566, dated the 20th August 1885 ; 

(15) to remit the fees chargeable on the following documents, namely 

(a) copy of a charge framed under section 210 of the Code of Crimi- 
nal Procedure, 1882, f or of a translation thereof, when the 
copy is given to an accused person ; 

(i) copy of the evidence of supplementary witnesses after commit- 
ment, when the copy is given under section 219 of the said 
Code to an accused person : 

(c) copy or translation of a judgment in a case other than a 

summons-case, and copy of the heads of the judge's charge 
to the Jury, when the copy or translation is given under 
section 37I of the said Code to an accused person ; 

(d) copy or translation of a judgment in a summons case, when 

the accused person, to whom the copy or translation is given 
under section 371 of the said Code, is in jail ; 

(e) copy of an order of maintenance, when the copy is given, under 

section 490 of the said Code, to the person in whose favour 
the order is made, or to his guardian (if any) or to the person 
to whom the allowance is to be paid ; 

(/) copy, furnished to any person affected by a judgment or order 
' passed by a Criminal Court, of the Judge’s charge to the Jury, 

or of any order, deposition, or other part of the record, when 
the copy is not a copy which may be granted under *“7 ° 
the preceding sub-clause, without the payment of a fee, 
is a copy which, on its being applied for under section 54 " 

of the said Code, the Judge or Magistrate, for some specia 

reason to be recorded by him on the copy, thinks fit to furnis 
without such payment ; 

(g) copies of all documents furnished under the orders of any Court 

or Magistrate to any Government Advocate or Pleader 0^ 
other person specially empowered in that behalf for the pnr^ 
pose of conducting any trial or investigation on the par 
the Government before any Criminal Court ; 

(A) copies of all documents which any such Adyocate, Pleader, ^0^ 
other person is required to take in connection 
trial or investigation for the use of any Court or 
or may consider necessary for the purpose of advis g 
Government in connection with any criminal proceeoi g » 


• now the Indian Stamp Act (II. of 1899), 43 - . 

t Act XIV. of 1882, but see now the Code of Criminal Procedure t* 

V. of 1898). 
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{£) copies of judgments or depositions required by officers of the 
Police Department in the course of their duties j 

(16) to direct that the fee chargeable — 

(а) on an application to a Collector, or to any officer or person dis- 

charging all or any of the functions of a Collector with res- 
pect either to liability to assessment, or to the amount of an 
assesment under Act II. of iS66 (an Aci for imposing a tax 
on income derived from sources other than agriculture) and 

(б) on a copy of an order passed under section 26 of the same Act 

shall be limited to one anna ; 

(17) to remit the fee chargeable on an application presented by any 
person for the return of a document filed by him in any Court or 
public office ; 

(18) to direct that, when a part of an estate paying annual revenue 
to the Government under a settlement which is not permanent is recorded 
in the Collector's register as separately assessed with such revenue, the 
value of the subject-matter of a suit for the possession of, or to enforce a 
right of pre-emption in respect of a fractional share of, that part, shall, 
tor the purposes of the computation of the amount of the fee chargeable in 
the suit, be deemed not to exceed five times such portion of the revenue 
separately assessed on that part as may be rateably payable in respect of 
the share ; 

(19) to direct that, if the amount of the fee chargeable in any case 
involves a fraction of an anna, the fraction shall be remitted, except where 
otherwise expressly provided by this notification ; 

(iga)* to remit the fee chargeable on an application for the grant of 
a license for the vend of stamps ; 

to direct that no court-fee shall be charged on an application 
for the repayment of a fine, or of any portion of a fine, the refund of which 
has been ordered by competent authority. 

B,— Special for the Presidency of Fort St. George only—^ 

(20) + to direct that the fees chargeable on the following documents 
filed in claims preferred under the Madras Hereditary Village Offices Act, 
tops (Madras Act III. of 1895) shall be limited to the sums specified 
below against each, namely ■ 


* Cl. (19a) has been inserted by Notification No. 4376-8, R., 
dated Sep. 23, 1897. — See Gaaette of India, 1897, P- 

t Cl. (igi) forms the subject of a separate Notification No. 3389-S 
R., dated Aug. 6, 1896 . — See Gaaette of India, 1896, Pt. I., p. 604, and 
ts inserted here in this form for convenience of reference. 

K XI substituted for the pre-existing clauses 

,Q No. 3449 "S. R., dated Aug. 6, 1897. — See Gaaette of India, 

*097. Pt. I., p. 696. 



70 


APPENDIX TO THE COURT FHEb ACT. 


plaint, petition fcr execution, or memorandum of appeal to » 
Collector — eight annas ; 

memorandum of appeal to the Board of Revenue — two rupees; 

(ai) to remit the fees chargeable (a) on copies of judgment, decrees- 
or orders passed on claims preferred under the Madras Hereditary Village 
Offices Act, 1895 (Madras Act III. of 1895), and (6) on applications filed by 
either party in the course of the trial of suits or appeals, or in the course 
of execution of decrees under the said Act ; 

(22) to remit the fees chargeable under the First Schedule on plaints 
in summary suits brought before Collectors under Madras Act VIll. of 
1865 {an Act to consolidate attd improve the laivs which define the process 
to be taken for the recovery of rent. 

(23) to reduce the fees chargeable in suits by Government rayats for 
the recovery of land sold for arrears of revenue, to the amount which would 
be chargeable if the value of the subject-matter were only the rent of the- 
land payable for the year next before the date of presentation of the plaint; 

(23a)* to remit the fees chargeable under the said Act on applications- 
made by toddy-drawers and shop-keepers for the grant of licenses permit- 
ting them or their servants to draw toddy from cocoanut and other palms. 

C, — Special for the Bombay Presidency only — 

(24) to remit the fees y hargeable under the Second Schedule, on agree- 
ments required by rule 75 of the rules made by the Governor of Bombay m 
Council under clause (i) of section 214 of the Bombay Land-revenue Code 
(Bombay Act V. of 1879) ; 

(25) t to direct that the fee chargeable on a plaint presented under the 
Mamlatdurs' Courts Act {Bombay Act III. of 1876) shall not exceed eight 
annas ; 

(26) to reduce to a uniform rate of four annas per copy the fee charge- 
able under article 7 of the First Schedule on copies of decrees, or orders 
having the force of decrees, issued by Mamlatdars under the Mamlatdars 
Courts Act (Bombay Act III. of 1876); 

(27) to remit the fees chargeable under article 1 of the Second 
dule on all applications made to a Collector or other Revenue-officer, or 
the Chief Controlling Revenue-authority, by any of the under- mentions^ 
political pensioners, being the eldest sons or representatives of theex-Amir 
of Sindh and Sirdars of note -. — 


* Cl. (23a) has been inserted by Notification No. 266i-S. R-, dated 
June 15, 1897. — See Gazette of India, 1897, Pt. I., p. S^S- . , c-he- 

t Cl. (25) is superseded by the amendment made in article 4 ° . 

dule II. of the Court Fees Act, 1870, by the Repealing and Amending 
(XII. of 1S91), — See supra, p. 56. 
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District. i 

Number and Names of Pensioners. 

j 

i 



^hikarpur — cij. 


f 1 zi. Mir G'Mam Murtaza Kbaa, walad Mir Chakar 
j Khan. 

I . ; 5. Chse: Dahra of the late Mir Ali Mabaatraad 
; Khan. 


} ; ^4- and Dchra ot the late ilir AH .Muhamaai 
l_; Khan. 


(a?) to remit the tees chargeable on plaints under section id of the 
Dekkaa Agriculturists' Relief Act, XVII. of iSj^, eicept in the District c: 
Satara, where the said fees shall be reduced to one-aalf; 

(uq) to remit the fees chargeable in respect of ths documents specicsi 
in the First or Second Schedule »a the case of suits for the redemprion of 
mortgaged property when the plaintiti or. where there are several plaintias. 
any one of the plaintias. is an agriculturist, and when suca suits are 
instituted within ths districts of the Bcmbay Presidency in which the 
Dekkhan .Agriculturists’ Relief Act.XVH. of 1S79, foxes except in rite 
District of Satata, where the said fees shall be reduced to one-half; 

(^■jo) to remit the fees chargeable in respect of povvers-of-3t:«ney 
turnUhed to relatives, servants, or depeedants under section 6S cf the 
Dekkhan .Agriculurists' Relief Act, XVII, of JS79; 

(31)^10 remit^the fees chargeable in respect of tbs documents speciusd 
in ths First cr Second Schedule io the c-ase cf suits instituted hefere 
Village-Munsifs under Chapter V. of the Dekkhan Agriculturists’ Relief 
Act, XVIL of 1S79; 

{33) to remit the fees chargeable in respect of proceedings taken 
under section 19, second clause, of the Dekkhan Agriculturists’ Reliet 
Act, XVII. of 1S79: 

l33) ’o remit the fees chargeable in respect of proceedings in maturs 
relating to insolvency under Chapter IV. or the Dekkhan Agriculturists. 
Reliet Act, XVII. of 1879; 

(34> to reduce to one half the fees chargeable in the case of suits ta 
which Chapter II. of the Dekkhan Agriculturists’ Relief Act, XVII. cf iSjPi 
applies, except suits of the description mentioned in section 3, clause (a) 
or clause (x) of that Act, to which an agriculturist is not a party, 

provided that, when the reduced fee amounts to a fraction cf an ancaj 
the fee chargeable shall be one anna; 

{35) ro remit the fees chargeable on copies of documents furnished 
by a Court of Session or tbe High Court in the Presidenqr cf Bombay, or 
by the Sadr Court in Sind, to a pleader appointed by the Court to defend 
a person accused of murder ; 
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(35fl)* to remit the fees chargeable under article i, clauses (i) and (<■), 
of Schedule II. on application made to a Collector or other Revenue-officer, 
or to any chief Controlling Revenue or Executive Authority, for permis- 
sion to cut and remove junglewood for fuel or thorns for fencing from 
lands which are unalienated and unoccupied within the meaning of the 
Bombay Land Revenue Code.t 

D. — Special for Bengal only — 


(36) to remit in the Hill Tracts of Chittagong all the fees mentioned 
in the First and Second Schedules j 

(37) to declare that the proper fee to be charged upon an application 
to deposit in any Court rent not exceeding the sum of fifteen rupees 
shall be as follows ; — 


If the amount deposited does not exceed 
Rs. 2 8 

If the amount deposited exceeds Rs. 2-8, but 
does not exceed Rs. S ... ... 

If the amount deposited exceeds Rs. S, but does 
not exceed Rs. 10 

If the amount deposited exceeds Rs. 10, but does 
not exceed Rs, 15 


Proper Fee* 
One anna. 
Two annas. 
Four annas. 
Six annas. 


provided that no fees shall be chargeable on an application to deposit 
-rent in respect of which a fee is chargeable under any rule framed under 
sub-section {a) of section 61 of the Bengal Tenancy Act, Vlll. of 1885, 

(370)1 to remit the fees chargeable on application by ryots in the 
Rajshahi district for licenses to cultivate the hemp plant ; 

(37^i5 to remit the fees chargeable on application or petitions of 
objection referring to any entry made or proposed to be made in a draft 
recotd-of- rights prepared under Chapter X. of the Bengal Tenancy Act 
(VIII. of 1885) as amended by the Bengal Tenancy Act (amendment) Act, 
i8g8 (Ben. Act III. of i8g8), 

provided that such applications or petitions are presented before the 
^publication of such draft record under section JosA, sub-section (/), of the 
said Act ; 


* Cl. (350) forms the sub ject of a separate Notification [No. 2325S. 
R. Dated June i, 1893 (see Gasette of India 1893, Pt. I., p. 31 1), and is 
'inserted here in this form for convenience of reference. 

t For the Bombay Land Revenue Code, see Bombay Act V. of 
>1879. 

t Cl. (37a) forms the subject of a separate Notification [No. 1013-8. 
R., dated March 3, 1897, (a®® Gazette of India ^ 1897, Pt. I , p. 177], and is 
inserted here in this form for convenience of reference. 

„ i Cl. (376) forms the subject of a separate Notification [No, 321-S. 
R. dated Jan. 19, 1899 (see /«dia, 1899, Pt. L, p. 31], and is 

'inserted here in this form for convenience of reference. 
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E. — Special for the North- Western Provinces only — 

(38) to reduce to eight annas the fee chargeable on a copy of any 
number of entries in a settlement-record relating to any one village in 
Kumaon or Garhwal ; 

(39I to remit the fees chargeable on all documents filed, exhibited, or 
recorded in, or received or furnished by the Court of the Special Judge 
appointed under the Jhansi Encumbered Estates Act, XVI. of 1883; 

(40) to remit the fees chargeable on all documents connected with 
the proceedings in the Court of the Commissioner under the Jhansi 
Encumbered Estates Act, XVI. of 1882, except on memoranda of appeal, 
and on applications for revision of any decision or order of the Special 
Judge under Chapter VI. of the said Act ; 

(41) to direct that the fee chargeable on any appeal against a decision 
of the Special Judge under Chapter VI. of the Jha nsi Encumbered Estates 
Act, XVI. of 1882, shall not exceed eight annas. 

F, — Special for the N.-W. P. and Oudh only — 

{.41a*) to remit, in the N.-W. P. and Oudh, the fees chargeable on— 

(a) applications presented to the Collector or any other officer 
empowered in this behalf by occupiers of land to cultivate 
the hemp plant ; 

(J) applications presented to the officers aforesaid by owners or 

occupiers of land on which the hemp plant grows spontane- 
ously, or by persons authorized by them in this behalf for 
licenses to collect and store sucn plant as bhang ; 

(<?) applications presented to the officers aforesaid by farmers and 
licensed wholesale vendors of • i itoxicating drugs authorized 
in this behalf under arrangements made with the owners 
and occupiers of land on which the hemp plant grows spon- 
taneously tor licenses to collect the produce as bhang, and to 
remove it for sale ; 

' G. — Special for the Punjab only — 

(42) to remit the fees chargeable on copies of orders or proceedings 
under section 47 of the Punjab Land Revenue Act, XVII. of 1887, made^ 
or recorded by Collectors or other Revenue-officers engaged in revising 
a record-of-rights under a notification published in accordance with section 
32 of the said Act, 

provided that the copy is furnished for the purpose of being filed with 
an application or petition to a Collector or other Revenue-officer engaged 
as aforesaid in revising a record-of-rights, or to the Commissioner of t e 


* Cl. (41a) forms the subject of a separate Notification [No. 33 
SirR., dated Aug. 7, 1896 (see Gasette of India, 1896. Pt. I., p- 604 )Ji ^n 
inserted here in this form for convenience of reference. 
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Division, or to the Financial Commissioner, Punjab, relating to matters 
connected with the assessment of land or the ascertainment of rights 
thereto, or interests therein, if presented previous to the final confirmation 
of such revision ; 

(43) to remit the fees chargeable on applications under section 97 of 
the Punjab Land Revenue Act, XVII. of 1887, made by village-officers in 
accordance with the provisions of rule 83 of the Rules under that Act 
published with the Notification* * * § of the Punjab Government, No. 76, dated 
,the ist March t888 ; 

(43a)t to remit, in the territories administered by the Lieutenant- 
Governor of the Punjab the fees chargeable on plaints and suits brought 
against British subjects by Bhutannis ordinarily residing outside 
British India — 

(»■) for the recovery of debts ; 

(it) appertaining to the custody of a woman ; or 
(tt^) appertaining to inheritance. 

H. — Special for Burma only — 

(44)j: to remit, the fees chargeable on the following documents fur-^ 
nished to cultivators, namely — 

certified copies of extracts from settlement or supplementary survey 
registers containing particulars of the holdings of cultivators; 

( 4 SJt to remit the fees chargeable in Upper Burma on plaints, appli- 
cations, petitions, and copies which are filed, exhibited, or recorded in the 
Court of a Circle Officer, or in any Court presided over by a Thugyi or 
Myothugyi, or which are received or furnished by a Thugyi or Myothugyi ; 

Explanation . — For the purposes of this clause the expression, " Thugyi 
or Myothugyi," includes any person, however designated, who, in any part 
of Upper Burma, occupies a position similar to that which is held in other 
parts by a Thugyi or Myothugyi ; 

(46) § to remit in Lower Burma the fees chargeable on applicatons 
presented, under section 45 of the Burma Land and Revenue Act (II. of 
1876), by Revenue-officers, with a view to the realization of arrears 
of revenue ; 


* See Punjab Gazette 1888, Pt. 1 ., pp. 279, 301. 

t Cl. (430) forms the subject of a separate Notification (No. 2807 S. 
R., dated June 26, 1895 (see Gazette of India, 1899 I., p. 604)], and. 
is inserted here in this form for convenience of reference. 

i These clauses have been substituted for clauses (44) to (46) by Noti- 
fication No. 4724-S. R., dated Oct. 22, 1S77, Pt. I., p. 956. 

§ Cl. (46) forms the subject of a separate Notification [No. 2243.8% 
R, dated May 22, i8q6 tsee o//M<iia, 1896, Pt , I., p. 379], and 

is inserted here in this form for convenience of reference. 
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/. — Sepecial for the Central Provinces only—' 

(47) to direct that the fees chargeable on a petition of objection to 
assessment under Act XIV. of 1867 (An Act to provide for the assessment 
0/ the Pandharidax in certain parts of the Central Provinces) shall, what- 
ever may be the amount of the assessment to which the petition relates, 
be limite^ to one anna : 

K. — Special for the Bombay Presidency, Bengal, the North'Western Provin- 
ces and Oudh, the Punjab, Lower Burma, the Centra Provinces, 
Ajmer e, and Coorg— 

(48) * to direct that, whenever, upon payment of the full Jee, a certi- 
ficate of administration has been granted under Act XL. of 1858^ (an Act 
for making better provision for the care of the persons and property of 
Minors in the Presidency of Fort William in Bengal) or Act XX. of lS6^ 
(an Act for making better provisions for the care of the persons and pro- 
perty of Minors in the Presidency of Bombay), and a fresh certificate is for 
any reason subsequently granted in respect of the same estate, on fee shall be 
chargeable upon the fresh certificate so granted. 


* K. — Cl. (48) is obsolete. 

t The Minors Act (XL. of 1S58) and the Minors (Bombay) Act 
(XX. of 1874) have been repealed by the Guardians and Wards Act (VIII. 
of 1890). 
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[Nothing hereinafter contained shall be deemed to have the Force of iato.J 


Abatement of rent, computation of fee in suit for, s. 7, para, xi., cl. (/). 

Account, fee on copy of, Sch. I., No. 9. 

Accountant-General of High Court at Fort William, saving of com- 
mission to, 3. 36. 

Accounts, computation of fee in suit for, 3. 7, para." iv., cl. ( 0 , of stamps 
used under this Act, s. 27. 

Act XIV. of 1876, petition of objection to assessment under, fee charge- 
able on, /. — (47), App. 

Acr 11 . of 1876, applications for advances under rule 146 of the rules 
framed under, remission of fees chargeable on, G — (45), 
App, 

Act I. OF 1879, application to Collector under s. 39 of, for return of 
document impounded, remission of fee chargeable on, 

A— (13). App. 

Act XVII. of 1879, plaints under 3. i6 of, remission and determination 

of fees chargeable on, C — (18), App. 
proceedings taken under s. 19, second clause of, 
remission of fees chargeable in respect of, C — (32), 
App. 

proceedings, in matters relating to insolvency under 
Ch. iV. of, remission of fees chargeable in re- 
spect of, C— (33), App. 

certain suits to which Ch. II. of. applies, reduction 
of fees chargeable in the case of, C — (34), App. 
pQwers-of-attorney furnished to certain persons 
under s. 68 of, remission of fees chargeable in re-^ 
spect of, C— *(30), App. 

documents specified in the first or second schedule 
in the case of certain suits instituted under Ch. 
V., of, remission of fees chargeable in respect of, 
C— {31), App. 

Act X. OF 1882, copy of an order of maintenance when given under s. 490 
of, to certain persons, remission of fees chargeable on, 
A~(iSl (e), App. 

copy of Judge's charge, &c., furnished to person affected 
by a judgment or order of a Criminal Court applied 
for under s, 548 of, remission of fees chargeable on, 
(IS) (/), App. 
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Act X. OF 1882, copy of charge framed under s. aio of, (or of a translation 
thereof), when given to an accused person, remission of 
fees chargeable on, ^—(15) (a), App. 

copy of the evidence of supplementary witnesses after 
commitment when given under s. aig of, to an accused 
person, remission of fees chargeable on, A — (15) (i), 
App. 

copy of translation of judgment in case other than 
summons-case and copy of the heads of Jndge’s 
charge when given under s. 37* ofj to an accused 
person, remission of fees chargeable on, A — (15) (cj, 
App. 

copy or translation of judgment in a summons-case when 
the accused person to whom it is given under s. 371 of, 
is in jail, remission of fees chargeable on, A — (15) (d), 

App. 

Act XIV. of 1882, appeals from orders under s. 244 of, fee chargeable on 

App. 


Act XVI. of 1882, appeal against decision of Special Judge under Ch. 

yi. of, limit as to fee chargeable on, £—(41), 

App. 

documents connected with certain proceedings in the 
Court of the Commissioner under remission of 
fees chargeable on, .£—(40), App. 
documents filed, exhibited, or recorded in or received 
or furnished by, the Court of Special Judge 
appcnnted under, remission of fees chargeable 
on, £— 129 ), App. 

Act XIX. of 1883, application for loan under, remission of fee charge- 
able on, . 4 — (13), App. 

Act XII. OF 1884, application for loan under, remission of fees charge- 
able on, . 4 — (12), App. 

CT VIII. OF 1885, proviso in respect of application to deposit rent 
chargeable with fees under, D — (37), App. 

II. OF 1886, application to Collector under, respecting either liability to 
assessment or amount of an assessment under, fee 
chargeable on, 4 — (16), App. 

copy of order passed under s. 26 of, fee chargeable on, 
■d--(i6) (6), App. 

' Act XVII.- of 1887, copies of certain orders or proceedings under s. 37 of 

remission of fees chargeable on, £—(42), App. 
applications under s. 97 of, made by village-officers, 
remission of fee? chargeable on, 7 ^— (43), App. 

DDlTiONAi. FBE where net profits or market-value wrongly estimated, 
s. 10. 

.mesne-profits decreed exceed profits claimed, s. ii. 

takes, objection to unappealed part of decree, 
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Administration, see Ceriijicai$ ; Letters of Administration^ 

Administrator, see Executor, 

Admission in criminal cases of instruments for which proper fee has not 
been paid, s. 33. 

Adoption, fee in suit to set aside, Sch. II,, No. 17, para. v. 

Affidavit made for immediate purpose of being produced in Court, appli* 
cation respecting, not exempt, s. 19, para. xiv. 

Aqknt, see Authority, 

Aqhebmknt under Code of Civil Procedure, s. 5 * 7 i Sch. II., No. 19. 

Agriculturists' Loans, see Act XU. of 1884. 

Annuity, computation of fee in suit for arrears of, s. 7, para. i. 

in suits for, s. 7, para. ii. 

Afpbal, see Memorandum of Appeal. 

Appellant may be required to pay additional fee in case of wrong valua- 
ation, s. 12, para. ii. 

Application relating to supply of water for irrigation, exempt, s. 19, 
para. x. 

respecting offence to police, head of village, or village.police, 
exempt, s. 19, para xiv. 

for probate or letters of administration, procedure on, s. 19H, 
for review of judgment, Sch. I,, Nos. 4 and 5. 
to Court, Collector, or Magistrate in his executive capaci^, 
fee on, Sch, II,, No. i,, para. (6). 
fee on miscellaneous, Sch. 11 ., No. i. 
for leave to sue as a pauper, Sch II., No. 2. 
to appeal as a pauper. Sch, 11 ., No. 3. 

under Code of Civil Procedure, s, 523, fee on, Sch. II., No. i8. 
to Chief Court or Court of Financial Commissioner for exer- 
cise of revisional jurisdiction under 3. 623 of Code of 
Civil Procedure, Sch. 1 ., No. 13. 
to Court of Recorder of Rangoon for exercise of revisional 
jurisdiction over Court of Small Causes, Rangoon, under 
s. 623 of Code of Civil Procedure, or s. 25 of Provincial 
Small Cause Courts Act, 1887, Sch. I., No. 14. 
for return of document filed in any Court of public office, 
remission of fee chargeable on, A — (17), App. 
to hold under direct engagement with the Government land 
of which revenue is settled, but not permanently, when 
made by person not at the time holding the land, remis- 
sion of fees chargeable on, A — (ii), App, 
to a Chief Commissioner containing merely a request that an 
accompanying petition be forvvarded to the Government 
of India, remission or fee payable under art. i, cj. (e), of 
the Second Schedule, on, A — (8), App. 
to Collector for refund of amount of stamped paper or for 
renewal of stamped paper, remission of fees chargeable 
on, A— (I), App. 
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Appucaeion in writing relating exclusively to purchase of salt belonging 
to Government, remission of fees chargeable on, ^—(2), 
App. 

Arbitration, fee on agreement to refer to, Sch. II., No. iS. 

Abrbaks of maintenance or annuities, computation of fee in suit for, s. 7, 
para. 1. 

Assessment under Income-tax Act, fee on petition of objection to, Sch. II., 
No. 8. 

Assignbk of land-revenue, see Land-revenue. 

Attachment of land, computation of fee in suits to set aside, s. 7, para, 
viii. 

Attorneys, fees to, saved, s. 3. 

Authority to an agent to distrain, exempt, 3. ig, para. xiii. 

Award, fee in suit for specific performance of, s. 7, para, x., cl {d), 
to set aside an, Sch. II., No. 17, para iv. 

Bail-bond in criminal case exempt, s. ig, para. xv. 

given by direction ot Court or executive authority, fee on, Sch. 
II., No. 6. 

Bhnreit to arise out of land, see Easement, 

Bkngal Tenancy Act, see Act VIII. 0/1883. 

Board of Revenue, e.xemption of certain applications to, s. 19 para, ix- 
mukhtarnama presented to, Sch. II,, No. 10, para. (0). 

Bosibay Act III. of 1876, copies of decrees or orders issued by mamlat- 

dars under, fees chargeable on, C — (26J, App- 
plaint presented under fee chargeable on, C— 
(25), App. 

Bombay Act V. of 1879, agreement required by rule 75 of the rules made 

under cl. (t) of s. 214 of, remission of fees 

chargeable on, C — (24), App. 

Bombay Presidency, computation of fee in suit for possession of land in, 

s. 7, para. v. 

Bond, see Administration-bond ; Bail-bond. 

Burma Land Revenue Act, see Act II. of i8y6. 

Burning, see Destruction. 

Canal, see Irrigation. 

Cancellation of stamp, s. 30. 

of certificate under Act XXVII. of i860 or Bom. Re?* 
VIII. of 1827, Sch. I , No. i2-note. 

Caveat, fee on, Sch. II., No. la. 

Certificate under the Succession Certificate Act, 1889, Sch. Li No- 

of administration (save as regards debts and securities) undet 
Bom. Reg. VIII. of 1827, fee on, s. 19, para. viii. 
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Certificate under the Regulation of the Bombay Code, No. VIII. of 
1827, Sch. I., No. 12A. 

Charge respecting offence laid before police, head of village, or village* 
police, exempt, s. 19. para. xvi. 
fee on application containing, Sch. 11 ., No. 1, para. (6). 

Chaokidari assessment, exemption cf petition of appeal against, s. 19, 

para. xxi. 

Chief Commissioner, fee on application or petition to, not otherwise pro- 
vided for Sch. 11 .. No. 1, para. (c). 
muktarnama presented to, Sch. II., No. 10, para. (c). 
memorandum of appeal to Sch. I., No. 1 ; Sch. li.. 
No. II, para. (aj. ' 

Chief Controlling Revenue Authority may give orders as to number 

of peons in Reven'ue 
Court, s. 23. 

application to, Sch. II., No. i, 
para. (c). 

wakaiatnama presented to Sch, 
11 ., No. 10, para. (c). 
memorandum of appeal presen- 
ted to, Sch. 11 , No. II, 
para. (a). 

powers of, in respect of e.xceS' 
sive coutt fees, s. 19A, els. 
(d), (6), fc). 

Chief Justice to decide questions referred to htm as to fee, s. 5. 

may delegate this power to Puisne Judge, j6. 
to declare who shall he taxing- officer, ib. 
to concur in rules as to supply, renewal, and keeping of ac- 
counts of stamps used in High Court, s. 27. 

Chittagong Hill Tracts, fees mentioned in Schs. I. and II., remission 

of, in, ly— (36), App. 

Chota Nagpur Act, exemption of petition to special Commissioner 

under, s. 19, para, xxiii. 

Civil Court, fee.on memorandum of appeal to Sch. I., No. x ; Sch. II., 
No. II. 

on miscellaneous application to Sch, II., No. i. 
inferior to District Court, fee on application to, Sch. II., No. 
I, para. (a). 

copies furnished by, &c., for private use of persons applying 
for them, remission of fees chargeable under arts, 6, 7, and 
9 of the First Schedule on, A — 19), App. 

Clerk of Presidency Small Cause Court to decide questions as to fees, 

s. 5. 

may refer questions as to feei 
to First Judge, ib. 

Code op Civil Procedure, 3. 9,' saved s. 17. 

See Act XIV. of i 88 a. 


Act VIL, x87o.~<5. 
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Collector (Madras Presidency), exemption o! plaints in certain suit, 
before s. ig para. vii. 

making settlement ot land revenue exemption of certain ap- 
plications to, s. 19 para, ix 

of District to fix number of peons in Revenue Courts, s. 23. 
fee on application to, where value of subject-matter is less 
than Rs. 50 Sch. II., No. i para. (a). 

Commencement of Act, s. i. 

Commission in order to ascertain net profits or market-value, s. 9. 

to Accountant-General of High Court, Fort William, s, 36. 

Commissioner, application to, for leave to appeal as a pauper, Sch. II., 
No. 3. 

CoMMissoNER of CUSTOMS, mukhtarnama to, Sch. II., No. 10 para, [a). 

OF Revenue, exemption of certain application to, s. 19, 
para. ix. 

or Circuit, fee on application or petition to 
and not otherwise provided for, Sch. II.| 
No. I, para. (c). 

mukhtarnama presented to, Sch. II., No 10 
para. {b). 

' See Chief Commissioner. 

Compensation, computation of fee in suit for, s. 7, para. i. 

under Land Acquisition Act, fee on memorandum of appeal 
against order as to, s. 8. 

exemption of certain aoplication for s. 19, para. xxii. 
to be paid by landlord to tenant, fee on application to 
determine, Sch. II., No. i, para. (6). 

Complainant, see Written Examination. 

Complaint, by public servant, municipal officer, or railway servant e.xempt, 
s. 19, para, xviii. 

application containing a, Sch. II., No. i, para. ( 5 ). 
of offence other th tn offence for which police may arreat 
without warrant, Sch. II., No. i, para. (6). 

See Public Servant. 

Computation of fees payable in certain suits, s, 2. 

Conditional sale, computation of fee in suit to make, absolute, s. 7 ) 
para. ix. 

Confirmation of rule as to process-fees, s. 20. 

Conservancy, see Municipal Commissioners. 

Contract, see Specfic Performance. 

Copy of judgment or order not having force of decree, fee for, Sch. f-i 
No. 6. 

of decree r.r order having force of decree, Sch. I., No. 7- . 

of document liable to duty under Indian Scamp Act, 1879, when iei 
by a party in place of original withdrawn, Sch. I., No. S. 



INDEX. 


85 


• I nrnceeding not othetwise provided for, Sob. I., 

CoPV of revenue or judicial proceeoing 10 

para. (a). 

Costs, see Undertaking . „ ‘ 

Counterpart of a lease, computation of fee in suits for, s. 7, para, x .. 

CouRT'PBE, ntovisiou in case where too low a, bas been paid, s. 19E. 

^ relief where too high a, has been paid, s. 19A. 

Court of Small Causes (Mofussil), number of peons s. 22. 

fee on application to, Sch, 11. , wo. I* 

para. io). 

in Presidency»towns, levy of fees in, ss. 3, 25. 


Criminal Procedure Code, see Act X. of 1882. 

Cultivation, exemption of certain applications for leave to extend, s. 19* 
para xi. 

Customs- officer, fee on application to, Sch. II., No. i, para, (a). 


Damages, computation of fee in suit for, s. 7, para. i. 

Debts due from deceased person, relief when, paid out of his estate, s. ipB 

Declaratory Decree and consequential relief, fee in suit for, s. 7, para. 

iv., cl. (c). 

where no consequential relief is prayed, fee in suit 
for Sch. II., No. 17, para. iii. 


Decree, see Execution. 

Dekkhan Agriculturists’ Relief Act, see Act. XVJI. of iSyg, 


Deposit, application for order for payment of, when not exceeding Rs. 25. 

in amount, remission of fees chargeable under para. 4, cl. (0). 

, and para. 2, cl. ( 5 ), of the Second Schedule on. A (lo), App. 

of revenue or rent in Court, fee on application or petition for, Sch. 
II. No. I, para, (d). 

Destruction of part of Stamp removed by punching, s. 30, 

Difference as to necessity or amount of fee, procedure in case of, s. $. 
Dismissal of suit unless additional fee is paid, 10, para. ii. s. 11. 

Distress, see Authority. , 


District Court, applications to, Sch. II., Nos. 1,3. 

District Panchayats fMadras Presidency), exemption of plaints and pro- 
cesses in suits before, s, 

Divorce Act, fee on portion and memorandum ot ^appeal under Sch II j/ 

Duress, exemption of petition by person in, s. 19. para. xvii. 
h-^^BMENT. computation of fee In suit for, s. 7. para, iv cl (c) 

Diectmbnt, see Notice of Ejectment / Occupancy. " ‘ ‘ ^ 
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Enhancement of rent of occupancy-tenant, computation of fee in suit for 
s. 7, para, xi , cl. (3). 

exemption of application for service of notice of, s, ig, 
para. xii. 

' Estate ’ defined, s. 7. para, v., cl. (d). 

suits for, or for part of an, s. 7, para, v., els. (a), [b), [d). 

Excise-officer, fee on application to, Sch. II., No. i. 

Execution of Decree stayed where mesne profits ascertained exceed 

proSts claimed, s. ii, para. ii. 
of Military Court of Requests, petition for, 
exempt, s. 19 para. iv. 

Executive Officer, memorandum of appeal to, Sch. II,, No. ix. 

Executor, penalty for, for not paying full court-fee within six months after 
discovery of under-payment, s. igG. 
recovery from, of excess fee payable under s. igH, and of for- 
feiture under s. igG ; s. 19J. 

Exhibit, exemption of first application in respect of, s. 19, para. xiv. 
Extent of Act, s. i. 

Feb (excess) payable on injury under s. 19H. recoverable from executor 
or administrator, s. 1 9J. 

computation of, chargeable in certain suit, A — (18), App. 
involving fraction of an anna : re nission of{the fraction, A — (19), App. 

Fees in High Courts on their original sides, ss. 3, 25. 

appellate sides, ss. 4, 25. 
in Presidency Small Cause Courts, ss. 3 25. 
in other Courts and in public offices, ss. 6, 25. 
on written examinations of complaints, s. 18. 
for serving process, s. 20. 
repayment of certain, s. 31. 

which officers of High Court are allowed to receive, in addition to 
salary, saved, s. 36. 

First application, for summons, when exempt, s. 19, para. xiv. 

First Judge of Presidency Small Cause Court to decide questions as to 
fees, s. 5. 

Foreclosure, computation of fee in suit for, s. 7, para. ix. 

Forests, exemption of application for permission to cut timber in Govern- 
ment, 3. 19, para. xlx. 

Forfeiture, under s. 12C, recoverable from executor or administrator 
s. igj- 

Garden, computation of fee in suit for possession of, s. 7, para, v., cl, [e). 

Government Advocate, copies of all documents furnished to, or required 

by, &c„ for purpose of conducting trial, &c., 
before Criminal Court, remission of fees 
chargeable on, A— (15) (g), (A), App. 

Government Pleader, see Government Advocate ; Pleader. 
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vGovhrkor-GkNer.vl in Council, to sanction rules as to costs of processes, 

s. 20. 

to approve rules as to number of peons 
in Civil Courts, s. 22. 
to approve rules as to number of peons 
in Revenue Courts, s. 33. 
may direct whether stamps shall bo im- 
pressed or adhesive, s. 26. 
may reduce or remit, fees s. 25. ‘ 

Hrads of villages, exemption of petition, &c., to, respecting ofiences, 3. 19, 
para. xvi. 

Hsreditary Officks, see Madras Regulation IV. of 1831. 

High Court (s;, mukhtarnama presented to, Sch. II., No. 10. 

See Accountant General ; Advocates', Attorneys; Cldef 
justice; Fees; Sheri f. 
on its original aide, levy of fees in, ss. 3, 35. 
in extraordinary and appellate jurisdictions, fees on in- 
struments filed in, s 4. 

in jurisdiction as Courts of Reference or Reviaion, fees in, 
tb. 

to make rules as to procesa-fees, s. 20. 
to approve number of peons in District and Subordinate 
Courts, 3. 32 . 

saving of fees to certain officers of, s, 36. 
fee on memorandum of appeal to, Sch. I., No. 1 ; Sch. 
II., No. II. 

applications to, Sch. II., Nos. i, 3. 

Houses, computation of fee in suit for, s. 7, para, v., cl. (e). 

Improvement, see Compensation ; Municipal Conunissioners. 

Inam land, computation of fee in suit for, s, 7, para. v. cl. (c). 

Income-tax, see Act II. of 1886. 

Indian Stamp Act, see Act I. of iSjq. 

Injunction, computation of fee in suit for, s. 7, para, iv., cl. {d). 

Instrument of obligation given by direction of Court or executive author- 
ity, fee on, Sch. II., No 6. 

Irrigation, exemption of application for water for, s. 19, para. x. 

Jhansi Encumbered Esfatbs Act, see Act XVI. 0/1882. 

Joint-family Property, computation of fee in suit to enforce a right to 

share in, s. 7, para, iv., cl. (6). 

Judicial proceeding, see Copy. 

Land, computation of fee in suit for possession of, s. 7, para. v. 

See Attachment ; Easements ; Inam Land ; Relinquishment. j 

Land Improvement Loans Act, see Act XIX. of 1883. 

Landlord and Tenant, computation of fee in certain suits between, s. y 

para. xi. 
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Landlord and TLhnant, See Abaiemeni; Authofity ; Compsnsation i 

Counterpart ; Enhancement ; Lease ; Notice 
of ejectment ; Occupancy. 

Land.revenuh, suit for interest of assignee of, s. 7, para. vii. 

to set aside attachment of interest in, s. 7, para. vii. 

, fee on application by holder of temporarily- settled land to 

officer of, Sch. II., No. i. 

Land Revenue Code (Bombay), see Bombay Act V. of xSyg. 

■Lease, fee in suit for specific performance of contract of, s, 7, para, x. 
cl. (c). 

computation of fee in suit for delivery of, s. 7. para, xi., cl. (c). 

See Counterpart. 

Letters of Administration exempt where property does not exceed' 

Rs. 1,000, s 19, para. viii. 
procedure on application for, s. ipH. 
grant of, conditional, on petitioner filing 
valuation of property and paying fee, 

I s. 19I. 

fee on, Sch. I., No. 1 1. 

See probates. 

Limitation, proviso in respect of, in matter of certain claims, s. 19B. 

Local Government to confirm rules as to process-fees, s. 20. 

- to approve number of per ns in Civil Courts and in 

Revenue Courts, ss. 22, 23. 

to make rules for supply, number, renewal, and keep- 
ing of accounts of stamps, s. 37. 

Madras Act VIII. of 1865, plaints in summary suits brought before 

Collectors under, remission of fees 

chargeable on, B — (22), App. 

Regulation VI of 1831, copies of Judg- 
rnents or decisions passed on claims 
preferred under, remission of fees 

chargeable on, B — (21), App 
certain documents filed in claims preferred 
under, fe?s chargeable on, B — (20), 
App. 

Magistrate, application to, relating to dealings with Government, Sob. 
II , No. I, para, (a) 

of a district to fix number of peons to be employed in ms 

Court, s. 22. o i. If 

in his executive capacity, fee on application to, Sch. It.. 

No. 1, para. {b). 

Maintenwnck, computation of fee in suit for arrears of, s. 7, para, i. 

in suits for, s. 7, para. ii. 

JImlatdars' Courts Act, see Bombay Act III. of iSjG. 
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Maps showing holdings of cultivators and extracts from settlement or sup- 
plementary survey regiiters collected thctewilh, remission of 
fees chargeable on cettibed copici of, when furnished to culti- 
vators, G— (14), App. 

Masket-valuk, fee to be computed by reference to, s. 7, paras, iii- and v. 
els. {d), U). 
power to ascertain, s. p 

procedure in c.ise of wrong estitnation of, s, to, 
Mk.vsuresiekt of land, fee on applic.siion for, Sell. If., No. 13. 

Mhmors.sdum oe aprsal. not othcrwlie provided for, fee or. Sell. 1 ., No. t. 

in suit to obtain possession under Act XVI. of 
ibaS or Maml.itdars Act, Sch. II., 
No. 4- 

to e.\t;iblish or disprove right of occu- 
pancy, Sch. ll.. No. 5. 

when not from order rejecting plaint, or from a 
decree, Sch. 11 ., No. li. 

in suit to obt.t’m poasession of a wife, Sch. II., 
No. 15. 

to alter or set aside summary decisions, 
Sch. 11 ,, No. J7, para. i. 
or cancel entry in register of 
n,»mc.s of proprietors of re- 
venue paying estates, id,, 
p.ira. it. 

to obtain a dccl.iratv.ry decree where no 
ccsetjueiitial relief is prayed, id., 
para. iii. 

to set aside an award, id , p.ara. Iv. 

an .idoptioi), ;b., par.i. V. 

in other suits whin- sobjcCi-matter c.innut be 
c.stim.ited, and wbicli arc imi otherwise 
provided for, id., para, vi, 
under f'ar.si , Marriage Act, Sch, I!., No. cj. 

hlESNK-PRORlTS, procedure in suits for, where protiii deciced e.xceed profits 

claimed, s, 1 1. 

where profits asccrtaiited in e.xecu- 
ticn of decree exceed profits 
claimed, id. 

Military Court otf RkquusTs, c.xemptiun of piaint presented to, s. 19, 

para. iv. 

Minors Act, Bengal, see Jci XL. of 

Bombay, see Act XX, of t So.',, 

Mistake, refund where Court reverses or modifies its former decision on 
ground of, s. 15. 

stamping insufficiently- stamped document received by, s. 28. 
document amended to correct, s. 29. 

Mofussil Courts, fees on instruments filed, e.xhibiled, or recorded in, 3. 6. 
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Money, fee payable in suits for, s 7, para. i. 

due by Government, exemption of application for, s. 19, para. xx. 

Mortgage, fee in suit for specific performance of contract of, 3. 7, para, x., 
cl. (6). 

See Conditional Sale; Foreclosure ; Redemption. 

Moveable property having a market- value, computation of fee in suit forj 

s. 7, para. iii. 

no market-value, computation of fee in suit 
for, s. 7, para, iv., cl. {a). 

Mukhtarnama, fee on, Sch II., No lo. 

See Poioer-of-attorney. 

Multifarious Suit, fee on plaint or memorandum of appeal in, 3, 17. 

Municipal Commissioners, fee on applications to, relating to conservancy 

or improvement, Sch. 11., No. i, cl. (a). 
Officer, exemption of complaint by, s. 19, para- xviii. 

Tax. exemption of petition of appeal against, s. 19, para. xxi. 

Native Converts' Marriage Dissolution Act, fee on petition in suit 

under, Sch. II., 
No. 14. 

Net profits, power to ascertain, s. 9. 

procedure in case of wrong estimation of, s. 10. 

Next Friend, see Undertaking. 

Non-commissioned Officer see Power -of- attorney. 

Notice of Ejectment, computation of fee in suit to contest, s, 7. para. 

ix , cl. (<f). 

Number of Stamps to be used, 3. 27, cl. tfii). 

Obligation, see Bill-bond ; Instrument. 

Occupancy of land from which tenant has been illegally ej'ected, fee in 
suit for, 7, para, xi., cl. (e). 

Occupancy-right, fee on plaint in suit to establish or disprove, Sch. II., 

No. 5, 

Officer in army, see Power -of attorney . 

Pandhari-TAX, Central Provinces see Act XIV, of 1S67. 

Pars! Marriage Act, fee on plaint, or memorandum of appeal under, 

Sch. II., No. 21. 

Pauper appeals, fee on application for leave to bring, Sch. II., No. 3. 
suit, fee on application for leave to bring, Sch. .II, No. 2, 

Peons, rules for remunerating, s. 20, para. iii. 

number of, in District, Subordinate, and Mofussil Small Cause 
Courts, s. 22. 
in Revenue Courts, s. 23. 

Periodical payment, computation of fee in suit for arrears of, s. 7, para ii., 

for, 3. 7, para, ii. 
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Petition, respecting offence, to police, head of village, or village policoi 
exempt, s. 19, para, xviii. 

under the Indian Christian Marriage Act, 1872, ss. 45 and 48, 
exempt, ib., para. xxiv. » 

to Court, Collector, or Magistrate in his executive capacity, 
Sch. II., No. I, para (6). 
under Income Tax Act, Sch. II., Nos. 8, g. 

in suit under Native Converts* Marriage Dissolution Act, Sch., 
H., No. 14- 

under Indian Divorce Act, Sch. II., No. 20, 

See Police-officer ; Prisoner. 

Plaint in suit for possession under the Specific Relief Act, 1877, s. 9, 

Sch. I., No. 2. 

of immoveable property under the Specific 
Relief Act, 1877, s. 9, fee chargeable on, 
^—( 5 ). App. 

presented to any Civil or Revenue Court rejected on account or 
an entirely technical error inform only, refund of value of stamp 
on, .< 4 — (3), App. 

in suit tried by Village Munsif in Madras Presidency, exempt, 3. 
tg, para. v. 

in suit before District Panchayat in Madras Presidency, exempt, s. 
19, para vi. 

before Collector under Mad. Reg. XII. of 1861, exempt, s. 19, 
para. vii. 

not otherwise provided for, fee on, Sch, 1 ., No. i. 

in suit for possession, under Limitation Act, s. 15, Sch. I., No. a. 

under Act XVI. of 1838 or Mamlatdars’ 
Courts Act, 1870, Sch, II., No. 4. 
to establish or disprove right of occupancy, Sch. II,, No. S. 
to obtain possession of a wife, Sch. II., No. 13. 
to alter or set aside summary • decisions, Sch. II., No. 17, 
para. i. 

to alter or cancel any entry in a register of names of pro- 
prietors of revenue paying estates, Sch, IL, No, 17, 
para. ii. 

to obtain declaratory decree, no consequential relief being 
prayed, ib., para, iii. 
to set aside an award, ib., para. iv. 

an adoption, ib., para. v. 

where subject cannot be estimated and which is not other- 
wise provided for, [ib)., para vi. 
under Parsi Marriage Act, Sch. II., No. 21. 

Plaintiff when to state the amount at which he values relief sought, 3, 7, 
para, iv., cl. (/), 

-Plaints, &c., filed, exhibited, or recorded in Court of Circle Officer or in 
' Court presided over by a Thugyi or Moyothugyi, or which 

are received or furnished by a Thugyi, or Myothugyi, re- 
mission of fees chargeable on, /f— (46), App. ’ ; 
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Pleader, copy of document furnished to, by Sessions Court or High 
Court, Bombay Presidency, or Sadr Court in Sind, to 
defend a person accused of raiirder, remission of fee» 
chargeable oh, C — (35), App. 

PoncE-OFFicHR, exemption of petition to, respecting offence, s. ig, para, 
xvi. 

copies of judgments or deposition, required by, re- 
mission of fees chargeable on, A — (iS) (/), App. 

Political Pensioners, applications by certain, to Collector, &c., re- 
mission of fees chargeable on under art. i of 
the Second Schedule, C — {27), App, 

Possession, fees on plaint or appeal in suit under Limitation Act for, Sch. 
I., No. 2, 

tee on application or petition in certain suits for, Sch. II., 
No. 4. 

PoWER-OF"ATTORNEY by soldier to institute or defend suit, exempt s. ig, 

para. i. 

See Mukhtarnama ; Wukalahiama. 

Pre-emption, fee on plaint in suit to enforce right of, s. 7, para, vi. 

Prisoner, exemption of petition by, s. ig, para. xvii. 

Probates exempt where property does not exceed Rs. 1,000, s. ig, 
para. viii. 

application for, or letters of administration, ^ procedure on, s, 
igH. 

grant of, conditional on petitioner filing valuation of pro- 
perty and paying fee, s. igl. 
fee on, Sch. I., No. ii. 
relief in case of several grants of, s, 19C. 

though not covered by court-fee, valid as to trust-property, s. 
igD. 

Process in suits before District Panchayats, Madras Presidency, exempt, 
s. 19, para. vi. 

fees for serving and executing, s. 20, paras, i. and ii. 
rules as to, s. 20. 
tables of, s. 21. 

Public Officer, fees on instruments received or furnished by, s. 6. 
Servant, exemption of complaint by, s. 19, para, xviii. 

Publication of rules as to process-fees, s. 20, para. iii. 

as to supply, number, renewal, and keeping of accounts, 
of stamps, s. 27. 

Punjab Land Revenue, see Act XVII. of 1BS7. 

Railway Company, exemption of complaints by officers of, s. 19, para.- 
xviii. * 

Recognizances, exemption of certain, s. ig, para. xv. 

Recovery of Rent, see Madras Act VIII, of 1865. 
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Rkdkmption, computation of fee in suit for, s. 7, para. is. 

Rbferbncb, fees on instruments filed in High Courts^in exercise of jutis- 
diction as a Court of, s. 4. 

Refund of fee paid on memorandum of appeal, s. 13. ^ 

on application for review of judgment, s. 14. 
where Court reverses or modifies its former decision on grouod 
of mistake, s. 15* 

Relinquishment of land, exemption of certain application relating to, s. 

IQ, para xi. 

of application for service of notice 
of, s. 19, para. xii. 

Remuneration, see Paons. 

Renewal of damaged stamps, rules for, s. 27, para. (c). 

Rent, determination of fee chargeable on application to deposit, not ex* 
ceeding fifteen rupees, R — (37), App. 

See Abatement of Rent ; Deposit. 

Repayment of fees paid on applications to Criminal Courts, s. 31. 

of fee paid by complainant for the examination, s. 31, para, ii, 
of process-fees paid by complainant, s. 31, para. iii. 

Report, see Copy. 

Representative of holder of certificate under Act XXVII. of i86o or 
Bom. Reg. VIII. of 1827, Sch. I., No. 12. 

Respondent, see Additional Fee. 

Restraint by Court, exemption of application by person in s. 19, paral 

xvi. 

Revenue, see Deposit ; Land Revenxte. 

Revenue Court, process-fees in, s. 20, para i. 

applications to, Sch. II., No. i, para. (a), 
mukhiarnamas presented to, Sch. II., No. 10, para. (0), 
memorandum of appeal to, Sch. II., No. 11, para («). 
plaint in suit to alter summary decision of, Sch. II., No. 
17 para. i. 

See Chief Controlling Revenue Authority. 
Revenue-proceeding, see Copy. 

Review of Judgment, fee on application for, if presented on or after nine- 
tieth day, Sch. I., No. 4. 
if presented before ninetieth 
day, Sch. I , No 5. 

Revision, fees on documents filed in High Court in exercise of jurisdiction 
as Court of, s. 4. 

Right, see Pre-emption. 

Rules as to fees for serving and executing process, s. 20. 

for supply, number, renewal, and keeping of accounts of stamps, s. 87 
for sale of stamps, s. 34. 
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Sale, fee in suits for specfic performance of contract of, s. 7, para, x,-, 
cl. (a). 

Security, administrator to furnish, in certain case, s. 19F. 

Security-bond for the keeping of the peace, &c., by persons other than 
the executants, remission of fees chargeable on, ^ 4 — (7), 
App. 

Settlement of land-revenue, exemption of applications presented previous 
to final confirmation of, s. 19, para. ix. 

Settlement-record, relating to any one village in Kumaun or Garhwal, 
reduction of fee chargeable on copy of entries in, 
(38), App. 

Sheriff, fees to, saved, s. 3. 

Short Title, s. i. 

Small Cause Courts, see Court of Small Causes. 

Soldier, see P-amer-of- Attorney. 

Specific Performance, fee on plaint in suits for, s. 7, para. x. 

-Stamps, fee to be collected by, s. 25. 

to be impressed or adhesive, s. 26. 

rules for supply, number, renewal, and keeping of accounts of, s. 27. 
on documents inadvertently received, s. 28. 

documents amended merely to correct mistake need not have 
fresh, s. 20. 
sale of, s. 34. 
supply of, s 27. 
cancellation of, s. 30. 

rules requiring sale of, to be published in local official Gcizette, 
and to have force of ^law, s. 43 (2). 
penalties in respect of Breach of rules regulating sale of, s. 34 (3), 

Statement to be filed by grantee of certificate under Act XXVII. of i860, 
or Bom. Reg. VIII. of 1827, Sch. I., No. 12. 

See Copy ; Written Statements. 

Stay of suit until additional fee is paid, s. 10. para. ii. 

of further execution of decree for mesne-profits, s. ii. 

Stock-note, application for transfer of a, from one circle to another under 
para. 6 of Resolution No 2566 dated 20th August 1883, 
remission of fee chargeable on, A — (14), App. 

Suits by Government laiyats, reduction of fees chargeable in certain, 

(23). App. 

for redemption of mortgaged property in districts of the Bombay 
Presidency in which Act XVII. of 1876 is in force, remission 
and determination of fees chargeable in respect of documents 
specified in the First or Second Schedule in the case of, C — (29), 
App. 

Summary Decision, fee on plaint to alter or set aside, Sch. II., No. 

para. i. 
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Summons, exemption of first application for, s. 19, para. xiv. 

Table of process-fee, s. 21. 

of rates of ad-valorem it&s on institution of suits, Sch. I, 

Taxing- OFFICER to decide question as to necessity or amount of fees, s. 5, 
See Chief ustice. 

Tenant, see Compensation ; Landlord and Tenant ; Occupancy, 

Timber, see Forests. 

Title-deeds, computation of fee in suits for, s. 7, para, iv., cl. (a). 

Translation of judgment or order not being a deciee, Sch. I., No. 6. 

of decree, order, or record, application for, Sch. II., No. i, 
para. (a). 

Undertaking by next friend under Divorce Act, fee on, Sch. II., No. 7. 

Valuation, decision of questions relating to, s. 12. 

form of, to be submitted with application for probate and 
letters of administration, Sch. III. 

Village Munsifs (Madras Presidency), exemption of plaint in suits tried 
by, s. 19, para. v. 

Village-police, exemption of petition, &c., to, respecting offences, s. 19, 
para. xvi. 

Village Settlement-records, remission of fees chargeable on copies of, 

furnished to landholders and culti- 
vators, A— (4) (a), App. 
remission of fees chargeable on lists of 
fields extracted from, for purpose of 
being filed with petition^ of plaint in 
Settlement Court, A— -(4) (6), App. 

V ILLAGES, see Heads of Villages. 

Wakalatnama, fee on,5Sch. II., No. 10. 

See Power- of -Attorney. 

Warrant-officer, see Power -of- Attorney. 

Water, see Irrigation, 

Wife, fee on plaint In suits to obtain, Sch. II., No. 15. 

Written Examination of complainant, fee for, s. 18, 

Written Statements called for by Court after first hearing of suit, exempt 

s. X9, para. iii. 
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INDIAN EASEMENTS ACT, 1882 
(Act V. of 1882).- 


Received the G.-G.’s Assent on the 17TH February 1882. 

An Ad io define and amend the Law relating to Easements 

and Licenses. 


Whereas it is expedient to define and amend the law relating 

to Easements and Licenses ; It is hereby 
enacted as follows : — 


Preamble. 


Preliminary. 


1 . This Act may be called “ The 
Indian Easements Act, 1882 : " 

territories respectively administered by the 
Governor of Madras in Council and the 
Chief Commissioners of the Central Pro* 
vinces and Coorg; 

and it shall come into force on the 
first day of July 1882. 

contained shall be deemed to affect any 
law not hereby expressly repealed, or to 
derogate from — 

(fl) any right of the Government to regulate the collection, 
retention, and distribution of the water of rivers and streams flow- 
ing in natural channels and of natural lakes and ponds, or of the 
water flowing, collected, retained, or distributed in or by any 
channel or other work constructed at the public expense for irriga- 
tion; 

(3) any customary or other right (not being a license) in or 
■over immoveable property which the Government, the public, or 

■ * By Act VIII. o£ 1891, the Indian Easements Act has been extended 

^ the territories respectively administered by the Governor of Bombay in 
Council and the Lieutenant-Governor of the North-Western Provinces and 
the Chief Commissioner of Oudh. 


Short title. 

It extends to the 
Local extent. 

'Commencement. 

2 . Nothing herein 
Savings. 
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any person may possess irrespective of other immoveable proper- 
ty ; or 

(f) any right acquired, or arising out of a relation created, 
before this Act comes into force. 

3 . Sections 26 and 27 of the Indian Limitation Act, 1877,* and 
Repeal of Act XV. of 1S77, ^^e definition of “ easement " contained 

sections 26 and 27. in that Act, are repealed in the territories 

to which this Act extends. All references in any Act or Regulation 
to the said sections, or to sections 27 and 28 of Act No. IX. of 
1871, shall, in such territories, be read as made to sections 15 
and 1 6 of this Act. 


CHAPTER I. 

Of Easements generally. 

4. An easement is a right which the owner or occupier of cer- 
« Easement ” defined. tain land possesses as such, for 
beneficial enjoyment of that land, to do and continue to do some- 
thing, or to prevent and continue to prevent something being done, 
in or upon or in respect of certain other land not his own. 

The land for the beneficial enjoyment of which the right exists 
Dominant and servient is called the dominant heritage, and the 
heritages and owners. Owner or occupier thereof the dominant 

owner ; the land on which the liability is imposed is called the 
servient heritage, and the owner or occupier thereof the servient 
owner. 

Explanalio7i . — In the first and second clauses of this section, 
the expression “ land ” includes also things permanently attached 
to the earth ; the expression “ beneficial enjoyment " includes also 
possible convenience, remote advantage, and even a mere amenity, 
and the expression “ to do something ” includes removal and 
appropriation by the dominant owner, for the beneficial enjoyment 
of the dominant heritage, of any part of the soil of the servien 
heritage, or anything growing or subsisting thereon. 

Illustrations. 

(a.) A, as the owner of a certain house, has a right of way 
his neighbour B’s land for purposes connected with the beneficial enj y 
of the house ; This is an easement. 


•* Act XV. of 1877. 
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a 

(W A, as the owner of a certain house, has the right to go on his 
neighhoar B’s land, and to take water for the purposes of his house-hold 
out of a spring therein : This is an easement. 

(e.i A, as the owner of a certain house, has the right to conduct water 
from B’s stream to supply the fountains in the garden attached to the 
house; This is an easement. 

(d.) A, as the owner of a certain house and farm, has the right to graze 
a certain number of his own cattle on B’s fi-Id, or to take, for the purpose 
of being used in the house, by hintself, his f iinilv guests, lodgers, and ser- 
vants, water or fish out of C’s tank, or timber out of D’s wood, or to use, 
for the purpose of manuring his land, the leaves which h.ave fallen from the 
trees on E’sland : These are easements. 

(e.) A dedicates to the public the right to occupy the surface of certain 
land for the purpose of passing and repassing j This right is not an ease- 
ment. 

(/■.t A is hound to cleanse a watercourse running through his land, and 
keep it free from obstruction for the benefit of B, a lower riparian owners 
This is not an easement. 

Continuous and discontinu- S’ Easernent-s are either conti-* 

ous, apparent and non-ap- nuous or discontinuous, apparent or 
parent, easements. non-apparent. 

A continuous easement is one whose enjoyment is or may 
be continual without the act of man. 

A discontinuous easement is one that needs the act of man 
for its enjoyment. 

An apparent easement is one the e.xistence of which is shown 
by some permanent sign which, upon careful inspection by a com- 
petent person, would be visible to him. 

’ A non-apparent easement is one that has no- such sign. 

^ llUistrations, 

' , (a.) A right annexed to B’s house to receive light by the windows 

; without obstruction by his neighbour A : This is a continuous easement. 

(4d A right of way annexed to A’s house over B’s land ; This is a 
discontinuous easement, 

(c.) Rights annexed to A’s land to lead water thither across B’s land 
^ ^‘I'^sduct, and to draw off water thence by a drain. The drain would 

. be discovered upon careful inspection by a person conversant with such 
matters ; These are apparent easements. 

(d.) A right annexed to A’s house to prevent B from Building on his 
own land ; This is a non-apparent easement. 
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6. An easement may be permanent, or for a term of years or 
Easement for limited time Other limited period, or subject to period* 
or on condition. ical interruption, or exercisable only 

at a certain place, or at certain times, or between certain hours, or 
for a particular purpose, or on condition that it shall commence or 
become void or voidable on the happening of a specified event or 
the performance or non-performance of a specified act. 


Easements restrictive 
certain rights : 


of 


7. Easements are restrictions of 
one or other of the following rights 
(namely) : — 

right of every owner of immoveable 
property (subject to any law for the 
time being in torce) to enjoy and dis- 
pose of the same and all products thereof and accessions thereto. 


(a.) The exclusive 

Exclusive right to enjoy ; 


( 5 .) The right of every owner of immoveable property (sub- 
Rights to advantages aris- ject to any law for the time being in 
log from situation. force) to enjoy without disturbance by 

another the natural advantages arising from its situation. 


Illustrations of the Rights above referred to, 

(a.) The exclusive right of every owner of land in a town to build on 
.such land, subject to any municipal law for the time being in force. 

(6.) The right of every owner of land that the air passing thereto shall 
not be unreasonably polluted by other persons. 

(c.) The right of every owner of a house that his physical comfort shall 
not be interfered with materially aud unreasonably by noise or vibration 
caused by any other person. 

(d.) The right of every owner of land to so much light and air as 
pass vertically thereto. 

(e.) The right of every owner of land that such land, in its natur^ 
condition, shall have the support naturally rendered by the subjacent ana 
adjacent soil of another persen. 

Explanation . — Land is in its natural condition when it is not excavated 
and not subjected to artificial pressure; and the “subjacent and adjacen 
soil ” mentioned in this illustration means such soil only as in its natura 
condition would support the dominant heritage in its natural condition. 

(/.) The right of every owner of land that, within his own limits, the 
water which naturally passes or percolates by. over, or through his ' 
shall not, before so passing or percolating, be unreasonably pollute y 
other persons. 

(g.) The right of every owner of land to collect and dispose, 
his own limits, of all water under the land which does not pass in a de 
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channel, and all water on its surface which does not pass in a defined 
channel. 

(A.) The right of every owner of land that the water of every natural 
stream which passes by, through, or over his land in a defined natural chan- 
nel shall be allowed by other persons to flow within such owner’s limits 
without interruption and without material alteration in quantity, direction, 
force or temperature ; the right of every owner of land abutting on a natu- 
ral lake or pond into or out of which a natural stream flows, that the water 
of such lake or pond shall be allowed by other persons to remain within 
such owner’s limits without material alteration in quantity or temperature. 

(») The right of every owner of upper land that water naturally rising 
in, or failing on, such land, and not passing in defined channels, shall be 
allowed by the owner of adjacent lower land to run naturally thereto. 

{j.) The right of every owner of land abutting on a natural steam, lake, 
or pond to use and consume its svater for drinking, household purposes, 
and watering his cattle and sheep, and the right of every such owner to use 
and consume the water for irrigating such land, and for the purposes of any 
manufactory situate thereon, provided that he does not thereby cause mate- 
rial injury to other like owners. 

Explanation . — A natural stream is a stream, whether permanent or 
intermittent, tidal or tideless, on the surface of land or underground which 
flows by the operation of nature only, and in a natural and known course. 


CHAPTER II. 

The Imposition, Acquisition, and Transfer of Eashments. 

8. An easement may be imposed by any one in the circum- 
Who may impese ease- Stances, and to the extent, in and to 
”*ents. which he may transfer his interest in the 

heritage on which the liability is to be imposed. 

Illustrations. 

(a.) A is tenant of B’s land under a lease for an unexpired term of 
twenty years, and has power to transfer his interest under the lease. A may 
impose an easement on the land to continue during the time that the leas& 
exists, or for any shorter period. 

(6.) A is tenant for his life of certain land with remainder to B abso- 
lutely. A cannot, unless with B’s consent, impose an easement thereon 
which will continue after the determination of his life interrst. 

(c.) A, B, and C are co-owners of certain land. A cannot, without the 
consent of B and C, impose an easement on the land, or on any part 
thereof. 

(d.) A and B are lessees of the same lessor, A of a field X for a term 
of five years and B of a field Y" for a term of ten years. A’s interest under 
ms lease is transferable ; B’s is not. A may impose on X, in favour of B, 
A right of way terminable with A’s lease. 
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9. Subject to the provisons of section 8, a servient owner 
_ . ^ may impose on, the servient heritage any 

ervien owners. easement that does not lessen the utility 

of the existing easement. But he cannot, without the consent of 
the dominant owner, impose an easement on the servient heritage 
which would lessen such utility. 


Illustrations. 


(o,) A has in respect of his mill a right to the uninterrupted flow 
thereto, from sunrise to noon, of the water of B’s stream. B may grant to 
C the right to divert the water of the stream from noon to sunset, pro- 
vided that A’s supply is not thereby diminished. 

(6.) A has, in respect of his house, a right of way over B’s land. B 
may grant to C, as the owner of a neighbouring farm, the right to feed 
his cattle on the grass growing on the way provided that A’s right of way 
is not thereby obstructed. 


10. Subject to the provisions of section 8, a lessor may 
, , , impose, on the property leased, any ease- 

Usso, and n,orts.s«r. , hat does not detoglle from the 

rights of the lessee as such, and a mortgagor may impose, on the 
property mortgaged, any easement taat does not render the security 
insuIBcient. But a lessor or mortgagor cannot, without the consent 
of the lessee or mortgagee, impose any other easement on such 
property unless it be to take effect on the termination of the lease 
or the redemption of the mortgage. 


Explanation . — A security is insufficient within the meaning of 
the section unless the value of the mortgaged property exceeds by 
one-third, or, if consisting of buildings, exceeds by one-half, the 
amount for the time being due on the mortgage. 


11. No lessee or other person having a derivative interest may 

impose, on the property held by him as 
such, an easement to take effect after the 
expiration of his own interest, or in derogation of the rignt of the 
lessor or the superior proprietor. 

12. An easement may be acquired by the owner of the 
Who may acquire ease- immoveable property for the beneficial 

ments. enjoyment of which the right is createa, 

or, on his behalf, by any person in possession of the same. 

One of two or more co-owners of immoveable property may, 
as such, with or without the consent of the other or others, acquire 
an easement for the beneficial enjoyment of such property. 
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No lessee of immoveable property can acquire, for the bene- 
ficial enjoyment of other immoveable property of his own, an 
easement in or over the property comprised in his lease. 

Easements o£ necessity and 13. Where One person transfers 

quasi easements. or bequeaths immoveable property to 

another, — 

(a) if an easement in other immoveable property of the trans- 
feror or testator is necessary for enjoying the subject of the trans- 
fer or bequest, the transferee or legatee shall be entitled to such 
easement; or 

{b) if such an easement is apparent and continuous, and 
necessary for enjoying the said subject as it was enjoyed when the 
transfer or bequest took effect, the transferee or legatee shall, unless 
a different intention is e.xpressed or necessarily implied, be entitled 
to such easement ; 

(c) if an easement in the subject of the transfer or bequest is 
necessary for enjoying other immoveable property of the transferor 
or testator, the transferor or the legal representative of the testator 
shall be entitled to such easement ; or 

{d) if such an easement is apparent and continuous, and neces- 
sary for enjoying the said property as it was enjoyed when the 
transfer or bequest took effect,^ the transferor, or the legal repre- 
sentative of the testator, shall, unless a different intention is express- 
ed or, necessarily implied, be entitled to such easement. 

Where a partition is. made of the joint-property of several 
persons — 

{e) if an easement over the share of one of them is necessary 
for enjoying the share of another of them, the latter shall be entitled 
to sucu easement ; or, 

(/) if such an easement is apparent and continuous, and 
necessary for enjoying the share of the latter as it was enjoyed when 
the partition took effect, he shall, unless a different intention is 
expressed or necessarily implied, be entitled to such easement. 

The easements mentioned in this section, clauses (a), (c), and 
(if), are called easements of necessity. 

Where immoveable property passes by operation of law, this 
persons from and to whom it so passes are, .for the. purpose of the 
section, to be deemed, respectively, the transferor and transferee. 
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lllustraiions. 

(a.) A sells B a field then used for agricultural purposes only. It is 
inaccessible except by passing over A’s adjoining land, or by trespassing^ 
on the land of a stranger ; B is entitled to a right of way, for agricultural 
purposes only, over A’s adjoining land to the field sold. 

(5.) A, the owner of two fields, sells one to B, and retains the other.' 
The field retained was, at the date of the sale, used for agricultural pur- 
poses only, and is inaccessible except by passing over the field sold to B : 
A is entitled to a right of way, for agriculturul purposes only, over B’s field 
to the field retained. 

(c.) A sells B a house with windows overlooking A’s land which A 
retains. The light which passes over A’s land to the windows is necessary 
for enjoying the house as it was enjoyed when the sale took effect i B is 
entitled to the light, and A cannot afterwards obstruct it by building on 
his land. 

(rf.) A sells B a house with windows overlooking A’s land. The light 
passing over A’s land to the windows is necessary tor enjoying the house 
as it was enjoyed when the sale took effect. Afterwards A sells the land to 
C ; Here C cannot obstruct the light by building on the land, for he takes 
it subject to the burdens to v/hich it was subject in A’s hands. 

(e.) A is the owner of a house and adjoining land. The house has 
windows overlooking the land. A simultaneously sells the house to B, and 
the land to C. The light passing over the land is necessary for enjoying 
the house as it was enjoyed svhen the sale took effect. Here A impliedly 
grants B a right to the light, and C takes the land subject to the restric- 
tion that he may not build so as to obstruct such light. 

(/.) A is the owner of a house and adjoining land. The house has 
windows overlooking the land. A retaining the house, sells the land to B, 
without expressly reserving any easement. The light passing over the 
land is necessary for enjoying the house as it was enjoyed when the sale 
took effect; A is entitled to the light, and B cannot build on the land so 
as to obstruct such light. 

(g.) A, the owner of a house, sells B a factory built on adjoining land. 
B is entitled, as against A, to pollute the air, when necessary, with smoke 
and vapours from the factory. 

(A.) A, the owner of two adjoining houses, Y and Z, sells Y to B, and. 
retains Z : B is entitled to the benefit of all the gutters and drains commo^u 
to the two houses and necessary for enjoying Y as it was enjoyed when the 
sale took effect, and A is entitled to the benefit of all the gutters and drains 
common to the two houses and necessary for enjoying Z as it was enjoyeu- 
when the .sale took effect. 

(i.) A, the owner of two adjoining buildings, sells one to B, retaining 
the other ; B is entitled to a right to lateral support from A’s building, 
and A is entitled to a right to lateral support from B's building. 

(j.) A, the owner of two adjoining buildings, sails one to B, and the 
Other to C. C is entitled to lateral support from B’s building, and B >s- 
entitled to lateral support from C’s building, 
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(A.) A grants lands to B for tho purpose of building a house thereon : 
B is entitled to such amount of lateral and subjacent support from A's land 
as is necessary for the safety of the house, 

(/.) Under the Land Acquisition Act, 1870,* a Railway Company com- 
pulsorily acquires a portion of B’s land for the purpose of making a siding t 
The Company is entitled to such amount of lateral support from B’s ad- 
joining land as is essential for the safety of the siding. 

(ot.) Owing to the partition of joint property, A becomes the owner of 
an upper room in a building, and B becomes the owner ot the portion of 
the building immediately beneath it ; A is entitled to such amount of 
vertical support from B’s portion as is essential for the safety of the upper 
room. 

(m.) a lets a house and grounds to B for a particular business. B has 
no access to them other than by crossing A's land : B is entitled to a right 
of way over that land suitable to the business to be carried on by B in the 
house and grounds, 

14. When af right to a way of necessity is created under sec- 
Direction of way of neces- tion 1 3 , the transferor, the legal repre 
sity. sentative of the testator, or the owner ot 

the share over which the right is exercised, as the case may be, is 
entitled to set out the way ; but it must be reasonably convenient 
for the dominant owner. 


When the person so entitled to set out the way refuses or neg- 
lects to do so, the dominant owner may set it out. 


15. Where the access and use of light or air to and from any 
Acquisition by prescrip- building have been peaceably enjoyed 
t'on- therewith, as an easement, without in- 

terruption, and for twenty years, 

and where support from one person’s land or things affixed- 
thereto has been peaceably received by another person’s land sub- 
jected to artificial pressure, or by things affixed thereto, as an ease- 
ment, without interruption, and for twenty years, 

and where a right of way or any other easement has been' 
peaceably and openly enjoyed by any person claiming title thereto' 
as an easement and as of right, without interruption, and for twenty 
years, 

the right to such access and use of light or air, support, or 
other easement shall be absolute. 


* Superseded by Act I. of 1894. 

T In s. 14 the italicized article a has 
1891. 


been inserted by Act XII. of 
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Each of the said periods of twenty years 
a period ending within two years next before l 
suit wherein the claim to which such period re’ 

Explanation L — Nothing is an enjoymen 
of this section when it has been had in pursuat 
with the owner or occupier of the properly or 
claimed, and it is apparent from the agreemen 
not been granted as an easement, or, if gr 
that it has been granted for a limited peri 
condition on the fulfilment of which it is to cea 

Explanation II . — Nothing is an interruj 
ing of this section unless where there is an ac 
enjoyment by reason of an obstruction by t 
other than the claimant, and unless such obstr 
or acquiesced in for one year after the claima 
and of the person making or authorizing the s 

Explanation III . — Suspension of enjoy 
a contract between the dominant and serviei 
interruption within the meaning of this sectior 

Explanation IV . — In the case of an ease 
the said period of twenty years begins when t 
judices perceptibly the servient heritage. 

When the properly over which a right 
section belongs to Government, this section si 
the words " twenty years,” the words '• si. 
Stituled. 

Illustrations. 

(a.) A suit is brought in 1883 for obstruct 
defendant admits the obstruction, but denies tl 
plaintiff proves that the right was peaceably an 
claiming title thereto, as an easement and as of rig 
from ist January 1862 to ist January 1882 ; ' 
judgment. 

(6.) In a like suit the plaintilf shows that th 
openly enjoyed by him for twenty years. The de 
a year of that time, the plaintiff was entitled to 
heritage as lessee thereof, and enjoyed the right 
shall be dismissed, for the right of way has not 
ment” for twenty years. 

(c.) In a like suit the plaintiff shows that tl 
openly enjoyed by him for twenty years T*!© d 
plaintiff, on one occasion during the tsventy y 
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user was not of right, and asked his leave to enjoy the right. The suit 
shall be dismissed, for the right of way has not been enjoyed “ as of right ” 
for twenty years. 

18. Provided that, when any land uDon, over, or from which 
E.xclusion in favour of re- any easement has been enjoyed or deriv- 
versioner of servient heritage, ed, has been held under, Of by virtue of, 
any interest for life, or any term of years exceeding three years from 
the granting thereof, the time of the enjoyment of such easement 
during the continuance of such interest or term shall be excluded 
in the computation of the said last-mentioned period of twenty 
years, in case the claim is, within three years next after the deter- 
mination of such interest or term, resisted by the person entitled, on 
such determination, to the said land. 

Illustration. 

A sues for a declaration that he is entitled to a right of way over B’s 
land. A proves that he has enjoyed the right for twenty-five years ; but 
B shows that, during ten of these years. C had a lile-interest in the land ; 
that, on C's death, B became entitled to the land, and that, within two years 
after C’s death, he contested A’s claim to the right. The suit must be 
dismissed, as A, with reference to the provisions of this section, has only 
proved enjoyment for fifteen years. 

17. Easements acquired under section 15 are said to be ac- 
Rights which cannot be quired by prescription, and are called 
acquired by prescription. prescriptive rights. 

None of the following rights can be so acquired : — 

(а) a right which would tend to the total destruction of the 
subject of the right or the properly on which, if the acquisition were 
made, liability would be imposed ; 

( б ) a right to the free passage of light or air to an open space 
of ground ; 

(c) a right to surface-water not flowing in a stream, and not- 
permanently collected in a pool, tank, or otherwise ; 

(d) a right to underground water not passing in a defined 
channel. 

18. An easement may be acquired in virtue of a local custom. 

•Customary easements. - easements are Called custonaary 

‘ easements. , 
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Illustrations. 

(a.) By the custom of a certain village every cultivator of village-iand 
is entitled, as such, to graze his cattle on the common pasture. A, having 
become the tenant of a plot of uncultivated land in the village, breaks up 
and cultivates that plot j He thereby acquires an easement to graze his 
cattle in accordance with the custom. 

fb.) By the custom of a certain town no owner or occupier of a house 
can open a new window therein so as substantially to invade his neigh- 
bour’s privacy. A builds a house in the town near B's house. A thereupon 
acquires an easement that B shall not open new windows in his house so 
as^to command a view of the portions of A’s house which are ordinarily 
excluded from observation, and B acquires a like easement with respect 
to A’s house. 

19. Where the dominant heritage is transferred, or devolves 
Transfer of dominant heri- by act of parties, or by operation of law, 

tage passes easement. the transfer or devolution shall, unless 

a contrary intention appears, be deemed to pass the easement to 
the person in whose favour the transfer or devolution takes place. 

Illustration. 

A has certain land to which a right of way is annexed. A lets the 
land to B for twenty years. The right of way vests in B and his legal 
representatives so long as the lease continues. 

CHAPTER HI. 

The Incidents of Easements. 

20. The rules contained in this Chapter are controlled by 
Rules controlled by con- any contract between the dominant and 

tract or title. servient owners relating to the servient 

heritage, and by the provisions of the instrument or decree (if any) 
by which the easement referred to was imposed. 

And when any incident of any customary easement is incon- 
Incidents of customary sistent With Such rules, nothing in this 
easements. Chapter shall affect such incident. 

21. An easement must not be used for any purpose not con- 
Bar to use unconnected nected with the enjoyment of the domi- 

with enjoyment. nant heritage. 

Illustrations. 

(a.) A, as owner of a farm Y, has a right of way over B's land to T. 

Lying beyond Y, A has another farm Z, the beneficial enjoyment of which 
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is not necessary for the beneficial enjoyment of Y. He must not use the 
easement for the purpose of passing to and from Z. 

(6.) A, as owner of a certain house, has a right of way to and from it. 
For the purpose of passing to and from the house, the right may be used, 
not only by A, but by the members of his family, his guests, lodgers, ser-- 
vants, workmen, visitors, and customers ; for this is a purpose connectedl 
with the enjoyment of the dominant heritage. So, if A lets the house, he 
may use the right of way for the purpose of collecting the rent and seeing 
thar the house is kept in repair. 


Exercise of easement. 


22. The dominant owner must exercise his right in the mode 

which is least onerous to the servient 
owner ; and when the exercise of an 
easement can, without detriment to the dominant owner, be con- 
Confinement of exercise of fined to a determinate part of the servient 
easement. heritage, such exercise shall, at the re- 

quest of the servient owner, be so confined. 


Illustrations^ 

(a.) A has a right of way over B’s field. A must enter the way at 
either end, and not at any intermediate point. 

(6.) A has a right annexed to his house to cut thatching grass in B’s 
swamp. A, when exercising his easement, must cut the grass so that the 
plants may not be destroyed. 

23. Subject to the provisions of section 22 , the dominant 
Right to alter mode of en- owner may, from lime to time, alter the 
joyment. mode and place of enjoying the ease- 

ment, provided that he does not thereby impose any additional 
burden on the servient heritage. 

Exception . — ^The dominant owner of a right of way cannot 
varv his line of passage at pleasure, even though he does not there- 
by impose any additional burden on the servient heritage. 


Illustrations. 

(a.) A, the owner of a saw-mill, has a right to a flow of water sufficient 
to work the mill : He may convert the saw-mill into a corn-mill, provided 
that it can be worked by the same amount of water, 

{b ) A has a right to discharge on B's land the rain-water from the 
eaves of A’s house ; This does not entitle A to advance his eaves if, by 
so doing, he imposes a greater burden on B’s land. 

(c-) A, as the owner of a paper-mill, acquires a right to pollute a stream 
by pouring in the refuse-liquor produced by making in the mill paper from 
rags : He may pollute the stream by pouring in similar liquor produced by 
making in the mill paper by a new process from bamboos, provided that he 
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does not substantially increase the amount, or injouriously change the- 
nature, of the pollution. 

(rf.) A, a riparian owner, acquires, as against the lower riparian owners, 
a prescriptive right to pollute a stream by throwing saw-dust into it ; This 
does not entitle A to pollute the stream by discharging into it poisonous 
liquor. 

24. The dominant owner is entitled, as against the servient 
Right to do acts to secure Owner, to do all acts necessary to secure 

enjoyment. the full enjoyment of the easement; but 

such acts must be done at such time and in such manner as, with- 
out detriment to the dominant owner, to cause the servient owner 
as little inconvenience as possible ; and the dominant owner must 
repair, as far as practicable, the damage (if anyj caused by the act 
to the servient heritage. 

. , Rights to do acts necessary to secure 

Accessory ng ts. enjoyment of an easement are 

called accessory rights. 

Illustrations, 

(a.) A has an easement to lay pipes in B's land to convey water to A’s- 
cistern : A may enter and dig the land in order to mend the pipes, but he 
must restore the surface to its original state. 

(6.) A has an easement of a drain through B’s land. The sewer with 
which the drain communicates is altered j A may enter upon B’s land and 
alter the drain to adapt it to the new sewer, provided that he does not 
thereby impose any additional burden on B's land. 

(c.) A, as owner of a certain house, has a right of way over B's land. 
The way is out of repair, or a tree is blown down and falls across it : A 
may enter on B's land, and repair the way, or remove the tree from it. 

(d ) A, as owner of a certain field, has a right of way over B’s land. 
B renders the way impassable ; A may deviate from the way, and pass 
over the adjoining land of B, provided that the deviation is reasonable. 

(e ) A, as owner of a certain house, has a right of way over B’s field t 
A may remove rocks to make the way. 

(/.} A has an easement of support from B’s wall. The wall gives way: 
A may enter upon B's land, and repair the wall. 

iff.) A has an easement to have his land flooded by means of a dam in 
B's stream. The dam is half swept away by an inundation ; A may enter 
upon B’s land, and repair the dam. 

25. The expenses incurred in constructing works, or making 

Liability for expenses repairs, or doing any Other act necessary 
necessary for preservation of for the use or preservation of an ease- 
easement. ment, must be defrayed by the dominant 

owner. 
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23. Where an easement is enjoyed by means of an artificial 
T- L-i-/ r j ^ frnm work, the dominant owner is liable to 
wa^Sf r%iir" ^ make compensation for any damage to 

the servient heritage arising from the want of repair of such work. 

27. The servient owner is not bound to do anything for the 

S„,i»t ow.„ „ot bound tabil oS tolbium Md te 

to do anythingf. is entitled, as against the dominant 

owner, to use the servient heritage in any way consistent with the 
enjoyment of the easement ; but he must not do any act tending tq 
srestrict the easement, or to render its exercise less convenient. 


Illustrations. 

[a.) A, as owner of a house, has a right to lead water, and send 
■sewawe through B’s land : B is not bound, as servient owner, to clear 
the watercourse, or scour the sewer. 

(6.) A grants a right of way through his land to B as owner of a 
field. A may feed hi? cattle on grass growing on the way. provided 
that B’s right of way is uot thereby obstructed : but he must not build 
a wall at the end of bis land so as to prevent B from going beyond 
it, ,nor must he narrow the way so as to render the exercise of the right 
less easy than it was at the date of the grant. 

(c.) A, in respect of his house, is entitled to an easement of sup- 
port from B’s wall ; B is not bound, as servient owner, to keep the 
Wall standing and in repair. But he must not pull down or weaken 
the wall so as to make it incapable of rendering the necessary support. 

{d.) A, in respect of his mill, is entitled to a watercourse through B’s 
land ; B must not drive stakes so as to obstruct the watercourse. 

{e.) A, in respect of his house is entitlnd to a certain quantity of light 
passing over B’s land ; B must not plant trees so as to obstruct the passage 
to A’s v/indows of that quantity of light. 


28. With respect to the extent of easements and the mode of 

Extent of easements. enjoyment, the following provisions 

shall take effect : — 


An easement of necessity is co-extensive with the necessity as 

Easement of necessity. easement waS 

^ imposed. 

The extent of any other easement and the mode of its enjoy- 

Other easements. reference to the 

probable intention of the parties and the 
purpose for which the right was imposed or acquired. 

Act V., 1882.-3. 
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In the absence of evidence as to such intention and purpose — 

(a) a right of way of any one kind 
does not include a right of way of any 
oihcr kind : 


Right of way. 


(3) the extent of a right to the passage of light or air to a 
Right to light or air ac- Certain window, door, or other opening, 
quircd by grant. imposed by a testamentary or non-tes- 

tamentary instrument, is the quantity of light or air that entered 
the opening at the time the testator died, or the non-testamentary 
instrument was made : 


(c) the extent of a prescriptive right to the passage of light or 
Prescriptive right to light ^ir to a Certain window, door, or other 
or air. opening is that quantity of light or air 

which has been^accustomed to enter that opening during the whole 
of the prescriptive period irrespectively of the purposes for which it 
has been used : 

{d) the extent of a prescriptive right to pollute air or water is 
Prescriptive right to pollute the extent of the pollution at the com* 
air and water. mencement of the period of user on 

completion of which the right arose ; and 


(tf) the extent of every other prescriptive right and the mode 

Other prescriptive rights. cnjo^'n^nt must be determined 

the accustomed user of the right. 


of 

by 


29. The 


Increase of easement. 


dominant owner cannot, by merely altering or 
adding to the dominant heritage, sub- 
stantially increase an easement. 


Where an easement has been granted or bequeathed, so that 
its extent shall be proportionate to the extent of the dominant 
heritage, if the dominant heritage is increased by alluvion, the 
easement is proportionately increased ; and if the. dominant heriwge 
is diminished by diluvion, the easement is proportionately dimi- 
nished : 


Save as aforesaid, no easement is affected by any change in 
the extent of the dominant or the servient heritage. 


Illustrations. 

(a.) A, the owner of a mill, has acquired a prescriptive right to 
divert to his mill part of the water of a stream. A alters the machinery 
of his mill ; He cannot thereby increase his right to divert water. 
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(6.) A has acquired an .easement to pollute a stream by carrying 
on a manufacture on its banks, by which a certain quantity of foul 
matter is discharged into it. A extends his works, and thereby in- 
creases the quintitv discharged : He is responsible to the lower riparian 
owners for injury done by such increase. 

(r.) A as the owner of a farm, has a right to take, for the purpose of 
manuring his farm, leaves which have fallen from the trees on B’s land. 

A buys a field, and unites it to his farm ; A is not thereby entitled to take 
leaves to manure this field. 

30 . Wnere a dominant heritage is divided between two or 
Partition of dominant her- more persons, the easement becomes 
•itage. anne.xed to each of the shares, but not 

so as to increase substantially the burden on the servient heritage : 
provided that such annexation is consistent with the terms of the 
'instrument, decree, or revenue- proceeding (if any) under which the 
division was made, and, in the case of prescriptive rights, with the 
user during the prescriptive period. 

Illustrations, 

(a.) A house, to which a right of way by a particular path is annexed, 
is divided into two parts, one of which is granted to A, the other to B, 
Each is entitled, in respect of his part, to a right of way by the same path. 

(6.) A house, to which is annexed the right of drawing water from a 
well to the extent of fifty buckets a day, is divided into two distinct 
heritages, one of which is granted to A. the other to B. A and B are each 
entitled, in respect of his heritage, to draw from the well fifty buckets a 
day : but the amount drawn by both must not exceed fifty buckets a day, 

(c.) A, having, in respect of his house, an easement of light, divides 
the house into three distinct heritages ; Each of these continues to have 
'the right to have its windows unobstructed. 

31. In the case of excessive user of an easement, the servient 
Obstruction in case of ex- Owner may, without prejudice to any 
cessive user. Other remedies to which he may be 

entitled, obstruct the user, but only on the servient heritage : pro- 
vided that such user cannot be obstructed when the obstruction 
would interfere with the lawful enjoyment of the easement. 

Illustration. 

A, haying a right to the free passage over B’s land of light to four 
windows six feet by four, increases their size and number. It is impossible 
to obstruct the passage of light to the new windows without also obstruct- 
ing the passage of light to the ancient windows : B cannot obstruct the 
excessive user. 
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CHAPTER IV. 

The Disturbance of Easements. 

32. The owner or occupier of the dominant heritage- 
Right to enjoyment without entitled to enjoy the easement 

disturbance. without disturbance by any other 

person. 

Illtistration. 

A, as owner of a house, has a right of way over B's land. C unlaw- 
fully enters on B's land, and obstructs A in his right of way; A may 
sue C for compensation, not for the entry, but for the obstruction. 

33. The owner of any interest in the dominant heritage, or 
Suit for disturbance of the occupier of such heritage, may iusti- 

casement. tute a Suit for Compensation for the- 

disturbance of the easement, or of any right accessory thereto, 
provided that the disturbance has actually caused substantial 
damage to the plaintiff. 

Explaiiatioti /. — The doing of any act likely to injure“ 
the plaintiff by affecting the evidence of the easement, or by 
materially diminishing the value of the dominant heritage, is 
substantial damage within the meaning of this section and 
section 34 - 

Explanation II — Where the easement disturbed is a right 
to the free passage of light passing to the openings in a house, 
no damage is substantial within the meaning of this section unless- 
it falls within the First Explanation, or interferes materially with 
the physical comfort of the plaintiff, or prevents him from carrying 
on his accustomed business in the dominant heritage as beneficially 
as he had done previous to instituting the suit. 

Explanation III . — Where the easement disturbed is a right. 
to the free passage of air to the openings in a house, damage is- 
substantial within the meaning of this section if it interferes- 
materially with the physical comfort of the plaintiS, though it is- 
not injurious to his health. 


Iltustraiions. 

ffl.) A places a permanent obstruction in a path over which B. astena^ 
of C’s house, has a right of way: This is substantial damage to C, for it 
may affect the evidence of his reversionary right to the easement. 
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( 5 .) A, as owner of a house, has a right to walk along one side of B’s 
bouse. B builds a verandah overhanging the way about ten feet from the^ 
ground, and so as not to occasion any inconvenience to foot-passengers 
using the way t This is not substantial damage to A. 

34 * The removal of the means of support to which a dominant 
When cause of a ction arises owner is entitled does not give rise to 
for removal of sup port. a right to recover compensation unless 

and until sufascanti al damage is actually sustained. 

35. Subject to the provisions of the Specific Relief Act, iSyy,* 
Injunc tion to restrain dis- Sections 52 to 57 (both inclusive), an in- 
•turbance. junction may be granted to restrain the 

disturba nee of an easement — 

(a) if the easement is actually disturbed — when compensation 
■for such disturbance might be recovered under this Chapter: 

(i 5 ) if the disturbance is only threatened or intended — when 
the act threatened or intended must necessarily, if performed, 
■disturb the easement. 

36 . Notwithstanding the provisions of section 24, the dominant 
Abatement of obstruction owner cannot hliuself abate a wrongful 
of easement. obstruction of an easement. 


CH AFTER V. 

The E xiinction, Suspension, and Revival of Easements. 

37. When, from a cause which preceded the imposition of 
Extinction by diss olution of easement, the person by whom it was 
right of servient owner. imposed ceases to have any right in the 

servient heritage, the easement is extinguished. 

Exception , — Nothing in this section applies to an easement 
lawfully imposed by a mortgagor hi accordance with section 10. 

Illustrations. 

(a.) A transfers Suit anpur to B on condition that he does not marry 
C. B imposes an easement on Sultanpur. Then B marries C j B's in- 
terest in Sultanpur ends, and with it the easement is extinguished. 

(i.) A, in 1S60, lets Sultanpur to B for thirty years from the date of 
the lease. B, in 1861, imposes an easement on the land in favour of C 
who enjoys the easement peaceably and openly as an easement without in- 
terruption for twenty-nine years t B’s interest in Sultanpur then ends and 
with it C’s easement. ' 


• ' * Act 1 . of 1877. 


-A 


22 


EASEMENTS. 


[Act V. 


(c.) A and B, tenants of C, have permanent transferable interest in 
their respective holdings. A imposes on his holding an easement to drav/ 
water from a tank for the purpose of Irrigating B's land. B enjoys the 
easement for twenty years. Then A’s tent falls into arrear, and his interest 
is sold ; B's easement is e-xtinguished. 

(a) A mortgages Sultanpur to B, and lawfully imposes an easement 
on the land in f.avour of C in accordance with the provisions of section lo. 
The land is sold to D in satisfaction of the mortgage-debt : The easement 
is not thereby extinguished. 


38. An easement is extinguished when the dominant owner 
releases it, expressly or impliedly, to the 

Exhnct.on by release. 


Such release can be made only in the circumstances and to 
the extent in and to which, the dominant owner can alienate the 
dominant heritage. 

An easement may be released as to part only of the servient 
heritage. 

Explanation 1 . — An easement is impliedly released — 

(a) where the dominant owner expressly authorizes an act of 
a permanent nature to be done on the servient heritage, the neces- 
sary consequence of which is to prevent his future enjoyment of the 
easement, and such act is done in pursuance of such authority ; 

(3) where any permanent alteration is made in the dominant 
heritage ot such a nature as to show that the dominant owner in- 
tended to cease to enjoy the easement in future. 


Explanaito?i II . — Mere non-user of an easement is not an. 
implied release within the meaning of this section. 


Illustrations. 

[a.) A, B, and C are co-owners of a house to which an easement is 
annexed. A, without the consent of B and C, releases the easement ; This 
release is effectual only as against A and his legal representative. 

(6.) A grants B an easement over A’s land for the beneficial enjoyment 
of his house. B assigns the house to C B then purports to release the 
easement : The release is ineffectual. 

(c.) A, having the right to discha rge his eaves-droppings into B’s yard, 
expressly authorizes B to build over this yard to a height which will in- 
terfere with the discharge. B builds accordingly ; A's easement is ex- 
“tinguished to the extent of the interference. 

(d ) A, having an easement of light to a window, builds up that window 
with bricks and mortar so as to manifest an intention to abandon the ease- 
jnent permanently; The easement is impliedly released. 
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(e.) A, having a projecting roof by means of which he enjoys an ease- 
ment to discharge ewes-dr ippings on B’s land, permanently alters the 
roof, so as to direct the rain-water into a different channel, and discharges 
it on C’s land ; The easement is impliedly released. 


39 . An easement is extinguished when the servient owner, in 

exercise of a power reserved in this be- 
Extmetion fay revocation. easement. 


40. An easement is extinguisiied where it has been imposed 

Extinction on exniration of ^ acquired on COn- 

limited period or happening dition that It shall become void on the 
of dissolving condition. performance or non-performance of a 

specified act, and the period expires, or the condition is fulfilled. 

Extinction on termination 41* An easement of necessity s 

of necessity. extinguished when the necessity comes 

to an end. 


lllu%traiion. 

A grants B a field inaccessible e.xcept by passing over A’s adjoining 
land. B afterwards purchases a part of that land over which he can pass 
to his field ; The right of way over A's land which B had acquired is ex- 
tinguished. 

42. An easement is extinguished when it becomes incapable 
Extinction of useless ease- of being at any time, and under any cir- 

ment. cumsiances, beneficial to the dominant 

owner. 

43. Where, by any permanent change in the dominant herit- 

Extinction by permanent burden On the servient heritage 

change in dorainanr heritage, is materially increased, and cannot be 
reduced by the servient owner without interfering with the lawful 
enjoyment of the easement, the easement is extinguished, unless — 

(a) k was intended for the beneficial enjoyment of the domi- 
nant heritage, to whatever extent the easement should be used ; or 

(^) the injury caused to the servient owner by the change is ^ 
so slight that no reasonable person would complain of it ; or 

{c) the easement is an easement of necessity. 

Nothing in this section shall be deemed to apply to an ease- 
ment entitling the dominant owner to support of the dominant ‘ 
heritage. 
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44. An easement is extinguished u^hete the servient heritage 
Extinction on permanent by superior force. SO permanently 
alteration o£ servient heritage altered that the dominant owner can no 
by superior force. longer enjoy such easement : 

Provided that, where a way of necessity is destroyed by su- 
perior force, the dominant owner has a right to another way over 
the servient heritage, and the provisions of section 14 apply to such 
way. 

Jllustraiions. 

{a.) A grants to B. as the owner of a certain house, a right to fish ia 
a river running through A’s land. The river changes its course perman- 
ently, and runs through C’s land ; B’s easement is extinguished. 

(6.) Access to a path over which A has a right of way is permanently- 
cut off by an earthquake ; A’s right is extinguished. 

Extinction by destruction 45. An easement is extinguished 

of either heritage. when cither the dominant or the servient 

heritage is completely destroyed. 

llhtsiraiion, 

A has a right of way over a road running along the foot of a sea-cliff. 
The road is washed away by a permanent encroachment of the seas A's 
easement is extinguished. 

46. An easement is extinguished when the same person be- 
Extinction by unity of comes entitled to the absolute owner- 
ownership. ship of the whole of the dominant and 

servient heritages. 

Illustrations, 

{a.) A, as the owner of a house, has a right of way over B’s field. A 
mortgages his house, and B mortgages his field, to C. Then C forecloses 
both mortgages, and becomes thereby absolute owner of both house and 
field ; The right of way is extinguished. 

(6.) The dominant owner acquires only part of the servient heritage : 
The easement is not extinguished except in the case illustrated in section 

41 . 

(c.) The servient owner acquires the dominant heritage in connection 
with a third person ; The easement is not extinguished. 

id.) The separate owners of two separate dominant heritages jointly 
acquire the heritage which is servient to the two separate heritages ; The 
easements are not extinguished. 

(e.l The joint owners of the dominant heritage jointly acquire the ser- 
vient heritage : The easement is extinguished. 
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{f.) A single right of way exists over two servient heritages for the 
beneficial enjoyment of a single dominant heritage. The dominant owner 
acquires one only of the servient heritages : The easement is not extin- 
guished. 

(g-.) A has a right of ,way over B’s road. B dedicates the road to the 
public : A’s right of way is not extinguished. 

47 . A continuous easement is extinguished when it totally 
Extinction by non-enjoy- ceases to be enjoyed as such for an 
ment. unbroken period of twenty years. 

A discontinuous easement is extinguished when, for a like 
period, it has not been enjoyed as such. 

Such period shall be reckoned, in the case of a continuous 
easement, from the day on which its enjoyment was obstructed by 
the servient owner, or rendered impossible by the dominant owner, 
and. in the case of a discontinuous casement, from the day on 
which it was last enjoyed by any person as dominant owner : 

Provided that, if, in the case of a discontinuous easement, the 
dominant owner, within such period, registers, under the Indian 
Registration Act, i?77, a declaration of his intention to retain such 
easement, it shall not be extinguished until a period of twenty years 
has elapsed from the date of the registration. 

Where an easement can be legally enjoyed only at a certain 
•place, or at certain times, or between certain hours or for a parti- 
‘Cular purpose, its enjoyment during the said period at another 
place, or at other times, or between other hours, or for another 
purpose, does not prevent its extinction under this section. 

The circumstance, that, during the said period, no one was in 
possession of the servient heritage, or that the easement could not 
be enjoyed, or that a right accessory thereto was enjoyed, or that 
the dominant owner was not aware of its existence, or that he en- 
joyed it in ignorance of his right to do so, does not prevent its 
extinction under this section. 

An easement is not extinguished under this section — 

(a) where the cessation is in pursuance of a contract between 
the dominant and servient owners ; 

■ (3) where the dominant heritage is held in co-ownership, and 

one of the co-owners enjoys the easement within the said period, or 

(f) where the easement is a necessary easement. 

Where several heritages are respectively subject to rights of 
'Way for the benefit of a single heritage, and the ways' are continu- 
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ous, such rights shall, for the purposes of this section, be deemed 
to be a single easement. 


Illustration. 

A has, as annexed to his house, rights of way from the high road 
thither over the heritages X and Z and the intervening heritage Y. Before 
the twenty years expire, A exercises his right of way over X ; His rights 
of way over Y and Z are not extinguished. 

48. When an easement is extinguished, the rights (if any) 
Extinction of accessory accessory thereto are also extinguished, 
rights. 


Illustration. 


A has an easement to draw water from B’s well. As accessory thereto 
he has a right of way over B’s land to and from the well. The easement to 
draw water is extinguished under section 47 ; The right of way is also 
extinguished. 


49. An easement is suspended when the dominant owner 
„ . . . becomes entitled to possession of the 

uspension o easemen . gervient heritage for a limited interest 

therein, or when the servient owner becomes entitled to possession 
of the dominant heritage for a limited interest therein. 


50. The servient owner has no right to require that an eases 
Servient owner not entitled ™ent be continued ; and, notwithstand- 
to require continuance. ing the provisions of Section 25, he is not 

entitled to compensation for damage caused to the servient heri- 
tage in consequence of the extinguishment or suspension of the 
easement, if the dominant owner has given to the servient owner 
. such notice as will enable him, without unreasonable expense, 
'4 to protect the servient heritage from such damage. 

Y 

Where such notice has not been given, the servient owner is 

Compensation for damage entitled to compensation for damage 
caused by extinguishment. caused to the servient heritage in conse- 
quence of such extingnishment or suspension. 

Illustration. 

A, in exercise of an easement, diverts to his canal the water 
stream. The diversion continues for many years, and during that tim 
the bed of the stream partly fills up, A then abandons his easement, a 
restores the stream to its ancient course. B's land is cnnsequently tlooa 
B sues A for compensation for the damage caused by the 
proved that A gave B a month’s notice of his intention to abanao ^ 
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easement, and that such notice was sufficient to enable B, without un- 
reasonable expense, to have prevented the damage 5 The suit must be 
dismissed. 


Revival o£ easements. 


51 . An easement extinguished under section 45 revives (tz) 

when the destroyed heritage is, before 
twenty years have expired, restored by 
the deposit alluvion ; ( 3 ) when the destroyed heritage is a servient 
building, and, before twenty years have expired, such building is 
rebuilt upon the same site; and (c) wheiv the destroyed heritage is a 
dominant building, and, before twenty years have expired, such 
building is rebuilt upon the same site, and in such a manner as not 
to impose a greater burden on the servient heritage. 


An easement extinguished under section 46 revives when the 
grant or bequest by which the unity of ownership was produced is 
set aside by the decree of a competent Court. A necessary ease- 
ment extinguished under the same section revives when the unity 
of ownership ceases from any other cause. 

A suspended easement revives if the cause of suspension is 
removed before the right is extinguished under section 47. 


Illustration. 


A, as the absolute owner of field Y, has a right of way thither over 
B’s field Z, A obtains from B a lease of Z for twenty years. The ease* 
ment is suspended so long as A remains lessee of Z But, when A assigns 
the lease to C, or surrenders it to B, the right of way revives. 


CHAPTER VI. 


Licenses. 

52 . Where one person grants to another, or to a definite 

“License” defined. persons, a right tO do 

or continue to do, in or upon the im- 
moveable property of the grantor, something which would, in the 
absence of such right, be unlawful, and such right does not 
amount to an easement or an interest in the property, the right i& 
called a license. 


53 . 

Who may grant license. 


A license may be granted by any one in the circum- 
stances, and to the extent, in and to 
which, he may transfer his interestsdit 
the property affected by the license. 
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54r. The grant of a license may be express or implied from 
Grant may bs express or the conduct of the ^rantori and an 
implied. agreement which purports to create an 

easement, but is ineffectual for that purpose, may operate to create 
a license. 

55. All licenses necessary for the enjoyment of any interest, 
Accessory licenses annexed or the exercise of any right, are implied 
•by law. in the constitution of such interest or 

right. Such licenses are called accessory licenses. 


Illustration- 

A sells the trees growing on his land to B : B is entitled to go on the 
Jand, and take away the trees. 

66. Unless a different intention is expressed or necessarily 
^ implied, a license to attend a place of 

public entertainment may be transierrea 
by the licensee ; but, save as aforesaid, a license cannot be transfer- 
red by the licensee, or exercised by his servants or agents. 


Illustrations. 

(a.) A grants B a right to walk over A’s field whenever he pleases. 
The right is nor annexed to any immoveable property of B ; The right 
cannot be transferred. 

(6.) The Government grant B a license to erect and use temporary 
grain-sheds on Government land. In the absence of express provision 
to the contrary, B’s servants may enter on the land for the purpose of 
erecting sheds, erect the same, deposit grain therein, and remove grain 
•therefrom. 

57. The grantor of a license is bound to disclose to the licensee 
Grantor’s duty to disclose any defect in the property affected by 

defects. the license likely to be dangerous to 

the person or property of the licensee, of which the grantor is, and 
the licensee is not, aware . 

58. The grantor of a license is bound not to do anything 
Grantor’s duty not to ren- finely to render the property affected 

der property unsafe. by the license dangerous to the person 

or property of the licensee. 

59. When the grantor of the license transfers the property 
Grantor’s transferree not affected threby, the transferee is no » 

bound by license, as such, bound by the license. 
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60. A license may be revoked by 
License when revocable. ^ grantor, unless— 

(fl) it is coupled with a tran sfer of property, and such transfer 
is in force : 1 

(b) the licensee, acting upon the license, has executed a work, 
of a permanent character, and incurred expenses in the execution. 

Revocation, express or 61. The revocation of a license' 

implied. may be express or implied. 

Illustrations. 

(a.) A, the owner of a field, grants a license to B to use a path across- 
it. A, with intent to revoke the license, locks a gate across the path : The 
license is revoked. 

(6.) A, the owner of a field, grants a license to B to stack hay on the 
field. A lets or sells the field to C : The license is revoked. 

License when deemed re* 62. A license is deemed to be 

voked. revoked — 

(<z) when, from a cause preceding the grant of it, the grantor 
ceases to have any interest in the property affected by the license : 

{b) when the licensee releases it, expressly or impliedly, to the 
grantor or his representative : 

(r:) where it has been granted for a limited period, or acquired 
on condition that it shall become void on the performan ce or non- 
performance of a specified act, and the period expires, or the 
condition is fulfilled ; 

id) where the property affected by the license is destroyed, 
or by superior force so permanently altered that the licensee can 
no longer exercise his right ; 

(«) where the licensee becomes entitled to the absolute owner- 
ship of the property affected by the license ; 

(/) where the license is granted for specified purpose, and 
the purpose is attained or abandoned, or becomes impracticable ; 

ig) where the license is granted to the licensee as holding a 
particular office, employment, or character and such office, employ- 
naent, or character ceases to exist : 

{h) where the license totally ceases to be used as such for an 
unbroken period of twenty years, and such cessation is not in 
pursuance of a contract between the grantor and tne licensee ; 
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(i) in the case of an accessory license, when ihe interest or 
right to which it is accessory ceases to exist. 

63. Where a license is revoked, the licensee is entitled to a 
Licensee’s rights on revo~ reasonable time to leave the property 

cation. affected thereby, and to remove any 

goods which he has been allowed to place on such property. 

64. Where a license has been granted for a consideration, 

Licensee’s rights on evic- the licensee, without any fault of his 

tion. own, is evicted by the grantor before he 

has fully enjoyed, under the license, the right for which he con- 
tracted, he is entitled to recover compensation from the grantor. 
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TP IHDIM EYIDENCE ACT, (NO. 1. OF 1872).* 

(Received G.-G.’s Assent on the 15TH March 1872.) 

Whereas it is expedient to consolidate, define, and amend 

the Law of Evidence ; It is hereby en- 
acted as follows : — 

PART I. 

Relevanc)' of Facts. 


CHAPTER 1. 

Preliminary. 


1 . This Act 

Short title ; 


may be called “ The Indian Evidence Act, 

1872;” 


It extends to the whole of British India, and applies, 

to all judicial proceedings in or be- 
fore any Court, including Courts-mar- 


* For the Statement of Objects and Reasons, see Gazette of India, 
i868, p. 1574; for the Draft or Preliminary Report of the Select Committee 
dated 31st March 1871, see ibid, iSjl, Pt. V., p. 273, and for the Second 
Report of the Select Committee dated the 30th January 1872, see ibid, 
1872, Pt. V., p. 34; for Discussions in Council, see ibid, i868, Supplement, 
pp. 1063 and 1209; ibid, 187X, Extra Supplement, p. 42, and Supplement, 
p. 1641, and ibid, 1872, pp. 136 and 230. 

Act I. of 1872 has been declared in force in Upper Burma generally 
except the Shan States (with an addition) by Act Xlll. of 1898, s. 4; in 
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1896), s, 3 ; and in the Chittagong Hill-tracts by Regulation I. of 
1900, s. 4; also, by notification under s, 3 (a) of the Scheduled Districts 
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^d the Kolhan in the District of Singhbhum (see Gazette of India, l88l, 
Pt. I., p. S04) ; 4nd in the North-Western Provinces Tarai (see ibid, 1876, 
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tial * but not to affidavltsf presented to any Court or officer, nor to 
proceedings before an arbitrator : 

And it shall come into force on the 
first day of September 1872. 

2 . On and from that day, the fol- 
lowing laws shall be repealed: — 

(1) all rules of evidence not contained in any Statute, Act, 
or Regulation in force in any part of British India : 

(3) all such rules, laws and regulations as have acquired 
the force of law under the twenty-fifth section of 
“The Indian Councils Act, in so far as 

they relate to any matter herein provided for ; and 

(3) the enactments mentioned in the Schedule hereto, to the 
extent specified in the third column of the said 
Schedule ; 


Commencement of Act. 


Repeal of enactments. 


But nothing herein contained shall be deemed to affect any 
provision of any Statute, Act, or Regulation in force in any part of 
British India, and not hereby expressly repealed. 


3. In this Act, the following words and expressions are used 

in the following senses unless a contrary 
intention appears from the context : — 


Interpretation-clause. 


Ft. I., 505). The District of Lohardaga included at this time the present 
District of Palamau, which vvas separated in 1S94, 

So much of this Act as relates to the General Clauses Act (I. of i863) 
Was repealed by the General Clauses Act (X. of 1897). 

* But see the Army Act (Stat. 44 & 45 Viet., c. 58), s. 127, which is 
as follows : — 

“ A Court-martial under this Act shall not, as respects the conduct 
of its proceedings, or the reception or rejection of evidence, 
or as respects any other matter or thing whatsoever, be sub- 
ject to the provisions of the Indian Evidence Act, 1872, or to 
any Act, law, or ordinance of any Legislature whatsoever 
other than the Parliament of the United Kingdom." 

Act 1, of 1872 is (subject to such modifications as the Governor-General 
in Council may direct) applicable to all proceedings before Indian Marine 
Courts . — See the Indian Marine Act (XIV. of 1887), s. 68. 

- t The Civil Procedure Code regulates matters to which affidavi^ are 
confined . — See Act V. of 1908, ss. X39 and 141, and rr. 1-3 of O- 
(First Schedule). See also the Code of Criminal Procedure (Act V. ot 
1898), s. S39‘ 

, X Stat. 24 and 25 Viet., c. 67. - • • 
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“ Court ” includes all Judges* and Magistrates, f and ail per- 
sons, except arbitrators, legally author- 
ized to take evidence. 

“ Fact ” means and includes — 

(1) any thing, state of things, or relation of things capable of 
being perceived by the senses ; 

(2) any mental condition of which any person is conscious. 

Illustrations. 

(«.) That there are certain objects arranged in a certain order in a 
certain place is a fact. 

(6.) That a man heard or saw something is a fact. 

(c.) That a man said certain words is a fact. 

{d.) That a man holds a certain opinion, has a certain intention, acts 
in good faith or fraudulently, or uses a particular word in a particular sense, 
or is or was, at a specified time, conscious of a particular sensation, is a fact. 

(e.) That a man has a certain reputation is a tact. 


“ Court. ” 
“Fact.” 


One fact is said to be “ relevant ” to another when the one is 
, , ,, connected with the other in any of the 

ways referred to m the provisions ot 
this Act relating to the relevancy of facts. 

The expression “ facts in issue” means and includes any fact 
„ . . ,, from which, either by itself, or in con- 

acts m issue. neciion with other facts, the existence, 

non-existence, nature, or extent of any right, liability, or disability, 
asserted or denied in any suit or proceeding, necessarily follows. 


Explanation, — Whenever, under the provisions of the LawJ for 
the time being in force relating to civil procedure, any Court re- 
cords an issue of fact, the fact to be asserted or denied in the 
answer to such issue is a fact in issue. § 


■* Cf, the Code of Civil Procedure (Act V. of 1908), s. 2 ( 8 ), the Indian 
Penal Code (Act XLV. of 1S60). s. 19, and, as to “ District Judge, " the 
■General Clauses Act (X. of 1897), s- 3 (^5)- > 

t C/. the General Clauses Act (X. of 1897), s. 3 (5/), and the Code of 
Criminal Procedure (Act V. of 1898), s 3 (2). 

+ See no-m the Code of Civil Procedure (Act V, of 1908). 

§ With reference to the settlement of issues, see the Code of Civil 
Procedure (Act V. of 1908), O. XIV. (First Schedule), rr..i.7 ■ , 
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JUtistraiions, 

A is accused of the murder of B. 

At his trial the followinn facts may be in issue ; — 
that A caused II’s death ; 
that A intended to cause B’s death ; 

that A had received grave and sudden provocation from B ; 

that A, at the time of doing the act which caused B’s death, was, by 
reason of unsoundness of mind, incapable of knowing its 
nature. 


“ Document means any matter expressed or described upon 
_ „ any substance by means of letters, figures 

ocument. marks, or by more than one of those- 

means, intend ed to be used, or which may be used, for the purpose 
of recording that matter. 

Jlliistratious. 


A writingf is a document ; 

Words printed, lithographed, or photographed are documents : 
A map or plan is a document ; 

An inscription on a metal plate or stone is a document ; 

A carricature is a document. 


Evidence. ” 


“ Evidence ” means and includes — 


(1) all statements which the Court permits or requires to be 
made before it by witnesses in relation to matters of fact under 
enquiry : 

such statements are called oral evidence ; 

(2) all documents produced for the inspection of the Court ; 

such documents are called documentary evidence. 

A fact is satd to be proved when, after considering the matters 
, ,, before it, the Court either believes it to- 

exist, or considers its existence so pro* 
bable that a prudent man ought, under the circumstances of. the 
particular case, to act upon the supposition that it exists. 

* Cf. s. 29 of the Indian Penal Code (Act XLV. of i860} and s. 3 (/d) 
of the General Clauses Act (X. of 1897). 

t Cf. definition of " written, ” s. 2, Act XIV. of 1882 (the_ definition 
is not given in the present Code, Act V., 190SJ, and “ writing, ’ s, 3 
the General Clauses Act (X. of 1897), and of both in s. 2 X, ^be Indian/ 
Stamp Act (I. of 1879), modified up to ist November 1895, as pubhshe 
by the Legislative Department. 

See also “ write " in s. 4 of the Inventions and Designs Act (V. or 100&}*- 
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A fact is said to be disproved when, after considering the 
,, „ matters before it, the Court either be- 

jsproved. lieves that it does not exist, or considers 

its non-existence so probable that a prudent man ought, under the 
circumstances of the particular case, to act upon the suppositiom 
that it does not exist. 

A fact is said not to be proved" 
when it is neither proved nor disproved. 


“ Not proved. 


provided by this Act that the Court may 
presume a fact, it may either regard 
such fact as proved unless and until it 
is disproved, or may call for proof of it. 

Whenever it is directed by this Act that the Court shall presume 
„ a fact, it shall regard such fact as 

a presume. proved unless and until it is disproved. 

When one fact is declared by this Act to be conclusive proof. 

of another, the Court shall, on proof of 
one usive proo . regard the other as proved,. 

and shall not allow evidence to be given tor the purpose of dis- 
proving it. 


4. Whenever it is 

' May presume. ” 


CHAPTER II. 

Of the Relevanxv of Facts. 

5. Evidence may be given, in any suit or proceeding, of the' 
Evidence may be given of existence or non-existence of every fact 
facts in issue and relevant in issue, and of such Other facts as are 

heieinafter declared to be relevant, and 
of no others. 

/ 

Explanaiton . — This section shall not enable any person to 
give evidence of a fact which he is disentitled to prove by any 
provision of the Law* for the time being in force relating to civil- 
procedure. 

Illustrations, 

{a.) A is tried for the murder of B by beating him with a club with 
the intention of causing his death : 

At A’s trial, the following facts are in issue ; — 


* See now Act V. of 1908, 
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A’s beating B with the club ; 

A's causing B's death by such beating ; 

A’s intention to cause B's death. 

(5.) A suitor does not bring with him, and have in readiness for 
production at the first hearing of the case, a bond on which he relies. The 
section does not enable him to produce the bond or prove its contents at a 
subsequent stage of the proceedings, otherwise than in accordance with the 
conditions prescribed by the Code of Civil Procedure.* 

6. Facts which, though not in issue, are so connected with a 
Relevancy of facts forming fact In issue as to form part of the same 

part of same transaction. transaction, are relevant, whether they 
occurred at the same time and place, or at different times and 
places. 

Illustrations. 

(a.) A is accused of the murder of B by beating him. Whatever was 
said or done by A or B. or by the bystanders, at the beating, or so shortly 
before or after it, as to form part of the transaction, is a relevant fact. 

(6). A is accused of waging war against the Queen by taking part in 
an armed insurrection in which property is destroyed, troops are attacked, 
and gaols are broken open. The occurrence of these facts is relevant as 
forming part of the general transaction, though A may not have been 
present at all of them. 

(c.) A sues B for a libel contained in a letter forming part of a cor- 
respondence. Letters between the parties relating to the subject out of 
which the l.bel arose, and forming part of the correspondence in which it is 
contained, are relevant facts, though they do not contain the libel itself. 

id.) The question is, whether certain goods ordered from B were 
delivered to A. The goods were delivered to several intermediate persons 
successively. Each delivery is a relevant fact. 

7. Facts which are the occasion, cause, or effect, immediate 
Facts which are occasion, or Otherwise of relevant facts or facts in 

cause, or effect of facts in issue, or which constitute the state of 

things under which they happened, or 
which afforded an opportunity for their occurrence or transaction, 
are relevant. 

Illustrations. 

{a.) The question is, whether A robbed B : 

The facts, that, shortly before the robbery, B went to a fair with 
money in 'his possession, and that he showed it, or mentioned the fact that 
he had it to third persons, are relevant. 


* Soo now Act V. of 1508. 
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(i.) The question is, whether A murdered B. 

Marks on the ground produced by a struggle at or near the place 
where the murder was committed are relevant facts. 

(r.) The question is, whether A poisoned B. 

The state of B.’s health before the symptoms ascribed to poison, and 
habits of B known to A, which afforded an opportunity for the .administra- 
tion of poison, are relevant facts. 

Motive, preparation, and 8. Any fact is relevant Wt.ich shows 

previous or subsequent con- or constitutes a motive or pieparation 
. for any fact in issue or relevant fact 

The conduct of any party, or of any agent to any party, to- 
any suit or proceeding, in reference to such suit or proceeding, or 
in reference to any fact in issue therein, or relevant thereto, and 
the conduct of any person, and offence against whom is the subject 
of any proceeding, is relevant, if such conduct influences, or is 
influenced by, any fact in issue or relevant fact, and whether it was 
previous or subsequent thereto. 

Explaiiatioti r , — The word “ conduct ” in this section does 
not include statements unless those statements accompany and 
explain acts other than statements ; but tiiis explanation is not to 
affect the relevancy of statements under any other section of this Act. 

Explanation 2 . — When the conduct of any person is relevant, 
any statement made to him or in his presence and hearing, which 
affects such conduct, is relevant. 

Illustrations, 

(a.) A is tried for the murder of B ; 

The facts that A murdered C, that B knew that had murdered C, 
and that B had tried to extort money from A by threatening to make his 
knowledge public, are relevant. 

(6.) A sues B upon a bond for the payment of money. B denies the 
making of the bond. 

The fact, that, at the time when the bond was alleged to be made, B 
required money tor a particular purpose, is relevant. 

(c.) A is tried for the murder of B by poison ; 

The fact, that, before the death of B, A procured poison similar to 
that which was administered to B, is relevant. 

(d.) The question is, whether a certain document is the will of A : 

The facts, that, not long before the date of the alleged will, A made 
nquiry into matters to which’ the provisions' of the alleged will relate ; that 
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he consulted vakils in reference to naaking the will, and that he caused drafts 
of other wills to be prepared, of which he did not approve, are relevant. 

(e.) A is accused of a crime : 

The facts, that, either before, or at the time of, or after, the alleged 
prime, A provided evidence which would tend to give to the facts of the 
case an appearance favourable to himself, or that he destroyed or concealed 
evidence, or prevented the presence, or procured the absence, of persons 
who mighc have been witnesses, or suborned persons to give false evidence 
respecting it, are relevant. 

(/.) The question is, whether A robbed B ; 

The facts, that, after B was robbed. C said in A’s presence — " The 
police are coming to look for the man who robbed B,'" and that, immediate- 
3 y afterwards, A tan away, are relevant. 

(g.) The question is, whether A owes B rupees 10,000 : 

The facts, that A asked C to lend him money, and that D said to C in 
A’s presence and heating I advise you not to trust A, for he owes B 
JO, 000 rupees," and that A went away without making any answer, ate 
relevant facts : 

(ft ) The question is, whether A committed a crime ; 

The fact, that A absconded after receiving a letter warning him that 
inquiry was being mads for the criminal, and the contents of the letter, are 
relevant. 

(t.) A is accused of a crime : 

The facts, that, after the commission of the alleged crime, he abscon- 
ded or was in possession of property or the proceeds of property acquired 
*by the crime, or attempted to conceal things which were or might have 
been used in committing it, ate relevant. 

(/.) The question is, whether A was ravished : 

The facts, that, shortly after the alleged rape, she made a complaint 
relating to the crime, the circumstances under which, and the terms in 
which, the complaint was made, are relevant. 

The fact, that, without making a complaint, she said that she had been 
ravished, is not relevant as conduct under this section, though it may be 
relevant — 

as a dying declaration under section 32, clause (i), or 

as corroborative under section 157. 

(i.) The question is, whether A was robbed : 

The fact, that, soon after the alleged robbery, he made a complaint 
relating to the offence, the circumstances under which, and the terms in 
which, the complaint was made, are relevant. 

The fact, that he said he had been robbed without makin|; any complaint, 
is not relevant as conduct under this section, though ic may be relevant— 

as a dying declaration under section 32, clause (r), or 

as cortobotative evidence under section 157. 
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9. Facts necessary to explain or introduce a fact in issue or 
Facts necessary to explain relevant fact, or which support or rebut 
or introduce relevant facts. an inference suggested by a fact in issue 
or relevant fact, or which established the identity of any thing or 
person whose identity is relevant, or fix the time or place at which 
any fact in issue or relevant fact happened, or which show the rela- 
tion of parties by whom any such fact was transacted, are relevant, 
in so far as they are necessary for that purpose. 

Illustrations. 

(a.) The question is, whether a given document is the will of A ; 

The state of A's property and of his family at the date of the alleged 
will may be relevant facts. 

(6 ) A sues B for a libel imputing disgraceful conduct to A ; B affirms 
that the matter alleged to be libellous is true ; 

The position and relations of the parties at the time when the libel was 
published may he relevant facts as introductory to the facts in issue. 

The particulars of a dispute between A and B about a matter uncon- 
nected with the alleged libel are irrelevant, though the fact that there was a 
dispute may be relevant if it affected the relations between A and B. 

Cc) A is accused of a crime : 

The fact that, soon after the commission of the crime, A absconded 
from his house, is relevant, under section 8, as conduct subsequent to, and 
affected by, facts in issue. 

The fact, that, at the time when he left home, he had sudden and urgent 
business at the place to which he went, is relevant as tending to explain 
the fact that he left home suddenly. 

The details of the business on which he left are not relevant, except in 
so far as they are necessary to show that the business was sudden and 
urgent. 

(d.) A sues B for inducing C to break a contract of service made by 
him with A. C, on leaving A’s service, says to A “ I am leaving you, 
because B has made me abetter offer;" This statement is a relevant 
fact as explanatory of C’s conduct, which is relevant as a fact in issue. 

(e.) A, accused of theft, is seen to give the stolen property to B, who' 
is seen to give it to A’s wife. B says, as he delivers it, “ A says you are 
to hide this ; ’’ B’s statement is relevant as explanatory of a fact which is 
part of the transaction. 

(Z’ .) A is tried for a riot, and is proved to have marched at the head of 
a mob : 

The cries of the mob are relevant as explanatory of the nature of the 
transaction. 
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Things said or done 
conspirator in reference 
common design. 


10 . Where there is reasonable ground to believe that two cr 
by more persons have conspirj i together to 
to commit an offence, or an actionable 
wrong, anything said, done, or written by 
any one of such persons in reference to their common intention, 
after the time when such intention was first entertained by any one 
of them, is a relevant fact as against each of the persons believed 
to be so conspiring, as well as for the purpose of proving the exis- 
tence of the conspiracy as for the purpose of showing that any such 
person was a party to it. 

Illustrations. 


Reasonable ground exists for believing that A has joined in a conspi- 
racy to rt'age war against the Queen. 

The facts, that B procured arms in Europe for the purpose of the con- 
spiracy, C collected money in Calcutta for a like object, D persuaded per- 
sons to join the conspiracy in Bombay, E published writings advocating 
the object in view at Agra, and F transmitted from Delhi to G at Cabul the 
money which C had collected at Calcutta, and th e contents of a letter 
written by H giving an account of the conspiracy, are each relevant, both 
to prove the existence of the conspiracy, and to prove A's complicity in it, 
although he may have been ignorant of all of them, and although the per- 
sons by whom they were done were strangers to him, and although they 
may have taken place before he joined the conspiracy, or after he left it. 

When facts not otherwise 11. Facts not othezwise relevant 

relevant become relevant. are relevant — 

(1) if they are inconsistent with any fact in issue or relevant 

fact ; 

( 2 ) if, by themselves or in connection with other facts, they 

make the existence or non-existence of any fact in 
issue or relevant fact highly probable or improb- 
able.* 


Illustrations. 

(fl.) The question is, whether A committed a crime at Calcutta on a 
certain day ; 

The fact, that, on that day, A was at Lahore, is relevant. 

The fact, that, near the time when the crime was committed, A was au 
a distance from the place where it was committed, which would render tt 
highly improbable, though not impossible, that he committed it, is relevant. 

(6.) The question is, whether A committed a crime ; 
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The circumstances are such that the crime must have been committed 
either by A, B, C, or D. Every fact xvhich shows that the crime could have 
been committed by no one else, and that it was not committed by either B, 
C, or D, is relevant. 


In suits for damages, facts 
tending to enable Court to 
determine amount, are rele- 
vant. 


12* In suits in which damages are 
claimed, any face which will enable the 
Court to determine the amount of 
damages which ought to be awarded is- 
relevant. 


Facts relevant when right 13. Where the question is as to 

or custom is in question. the existence of any right or custom, the 
following facts are relevant : — 

(fl) Any transaction by which the right or custom in question 
was created, claimed, modified, recognized, asserted, or denied, or 
which was inconsistent with its existence : 


(3) Particular instances in which the right or custom was 
claimed, recognized, or exercised, or in which its exercise 
was disputed, asserted, or departed from. 

Illustration. 


The question is, whether A has a right to a fishery : A deed conferring 
the fishery on A's ancestors, a mortgage of the fishery by A’s father, a 
subsequent grant of the fishery by A’s father irreconcileable with the 
mortgage, particular instances in which A's father exercised the right, or 
in which the exercise of the right was stopped by A’s neighbours, are 
relevant facts. 

14. Facts showing the existence of any state of mind, such- 
Facts shosving existence of intention, knowledge, good faith, 

state of mind, or of body or negligence, rashness, ill-will, or good-will, 
0 1 y eehng. towards any particular person, or show- 

ing the existence of any state of body or bodily feeling, are 
relevant, when the existence of any such state of mind, or body, 
or bodily feeling is in issue or relevant. 

'^Explanation /. — A fact relevant as showing the existence 
of a relevant state of mind must show that the slate of mind 
exists, not generally, but in reference to the particular matter in. 
question. 


This Explanation has been substitu-.ed for the original fay the 
Indian Evidence Act (1872) Amendment Act (III. of 1891), s, i (/). 

Ev.— 2. 
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^ Expianaiion a. — But, where, upon the trial of a person 
accused of an offence, the previous commission by the accused 
of an offence is relevant within the meaning of tnls section, the 
previous conviction of such person shall also be a relevant fact.f 

Illustrations, 

(a.) A is accused of receiving stolen goods knowing them to be stolen, 
it is provtd that he was in possession of a particular stolen article : 

The fact, that, at the same time, he was in possession of many other 
stolen articles, is relevant, as tending to show that he knew each and all of 
the articles of which he was in possession to be stolen. 

j (6.) A is accused of fraudulently delivering to another person 
a counterfeit coin, which, at the time when he delivered it, he knew to be 

counterfeit ; 

The fact, that, at the time of its delivery, A was possessed of a number 
of other pieces of counterfeit coin, is relevant. 

The fact, that A had been previously convicted of delivering to 
another person as genuine a counterfeit coin knowing it to be counterfeit, 
is relevant § 

(c.) A sues B for damage done fay a dog of B’s, which B knew to be 
ferocious : 

The facts, that the dog had previously bitten X, Y, and Z, and that they 
had made complaints to B, are relevant. 

(ri.) The question is, whether A, the acceptor of a bill of exchange, 
knew that the name of the payee was fictitious. 

The lact, that A had accepted other bills drawn in the same manner 
before they could have been transmitted to him by the payee if the payee 
had been a real person, is relevant as showing that A knew that the payee 
was a fictitious person. 

(e.) A is accused of defaming B by publishing an imputation Intended 
to harm the reputation of B : 

The fact of previous publications by A respecting B showing ill-wiH 
on the part of A towards B is relevant as proving A’s intention to harm 
B’s reputation by the particular publication in question. 

The facts, that there was no previous quarrel between A and B, and 
that A repeated the matter complained of as he heard it, are relevant as 
showing that A did not intend to harm the reputation of B. 

’’ This Explanatio7i has been substituted for the original by tb® 
Indian Evidence Act (1872) Amendment Act (Hi. of 1891), s. i (i). 

t See the Code of Criminal Procedure (Act V. of 1898), s. 31- 

I The present /li. 0 } has been substituted for the original by ‘ 
Indian Evidence Act (1872) Amendment Act (III. of 1891), s. r ( 3 ). , 

§ Compares. 311 of the Code of Criminal Procedure (Act V. 
1898). 
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(/.) A is sued by B for fraudulently representing to B that C was 
solvent, whereby B, being induced to trust C, who was insolvent, suf- 
fered loss ; 

The fact, that, at the time when A represented C to be solvent, C wa4 
supposed to be solvent by his neighbours, and by persons dealing 
with him, is relevant as showing that A made the representation in good 
faith. 

(g.) A is sued by B for the price of work done by B upon a house, 
of which A is owner, by the order of C, a contractor. 

A’s defence is, that B’s contract was with C : 

The fact, that A paid C for the work in question is relevant as proving 
that A did, in good faith, make over to C the management of the work in 
question, so that C was in a position to contract with B on C’s own account, 
and not as agent for A. 

(/i.) A is accused of the dishonest misappropriation of property which 
he had found, and the question is, whether, when he appropriated it, he be- 
lieved in good faith that the real owner could not be found : 

The fact, that public notice of the loss of the property had been given in 
the place where A was, is relevant as showing that A did not, in good faith, 
believe that the real owner of the property could not be found. 

The fact, that A knew, or had reason to believe, that the notice was 
given fraudulently by C, who had heard of the loss of the property, and 
wished to set up a false claim to it, is relevant as showing that the fact 
that A knew of the notice did not disprove A’s good faith. 

{i.) A is charged with shooting at B with intent to kill him ; 

In order to show A’s intent, the fact of A’s having previously shot at B 
may be proved. 

{j.) A is charged with sending threatening letters to B ; 

Threatening letters previously sent by A to B may be proved as show- 
ing the intention of the letters. 

, (k.) The question is, whether A has been guilty of cruelty towards B, 
his wife; 

Expressions of their feeling towards each other shortly before or after 
the alleged cruelty are relevant facts. 

(^) The question is, whether A’s death was caused by poison ; 

Statements made by A during his illness as to his symptoms are rele- 
vant facts. 

{m.) The question is, what was the state of A’s health at the time when 
an assurance on his life was effected ; 

Statements made by A as to the state of his health at or near the time 
in question are relevant facts. - 

(m.) A sues B for negligence in providing him with a carriage for hire 
not reasonably fit for use, whereby A was injured ; > , 
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The fact, that B's attention was drawn on other occasions to the defect 
of that particular carriage, is relevant. 

The fact, that B was habitually negligent about the carriages which he 
let to hire, is irrelevant, 

(e.) A is tried for the murder of B by intentionally shooting him dead : 

The fact, that A, on other occasions, shot at B, is relevant as showing 
his intention to shoot B, 

The fact, that A was in the habit of shooting at people with intent to 
murder them, is irrelevant, 

ip.) A is tried for a crime s 

The fact, that he said something indicating an intention to commit that 
particular crime, is relevant. 

The fact, that he said something indicating a general disposition to- 
commit crimes of that class, is irrelevant. 


15. When there is a 

Facts bearing on question 
whether act was accidental 
or intentional, or done with 
a particular knowledge or 
ntention. 


question whether an act was accidental or 
intentional, “ or done with a particular 
knowledge or intention, '* the fact, that 
such act formed part of a series of similar 
occurrences, in each of which the person 
doing the act was concerned, is relevant. 


Illustrations. 

(a.) A is accused of burning down his house in order to obtain money 
for which it is insured ; 

The facts, that A lived in several houses successively, each of which he 
insured, in each of which a fire occurred, and, after each of which fires, A 
received payment from a different insurance office, are relevant as tending 
to show that the fires were not accidental. 

{b.) A is employed to receive money from the debtors of B, It is A's 
duty to make entries in a book showing the amounts received by him. He 
makes an entry showing that, on a particular occasion, he received less than 
he really did receive : 

The question is, whether this false entry was accidental or intentional*. 

The facts, that other entries made by A in the same book are false, and 
that the false entry is in each case in favour of A, are relevant. 

(c.) A is accused of fraudulently delivering to B a counterfeit rupee ; 

The question is, whether the delivery of the rupee was accidental s 

The facts, that, soon before or soon after the delivery to B, A delivered 
counterfeit rupees to C, D, and E, are relevant as showing that the delivery 
to B was not accidental, _ 

* In s. 15, the words quoted have been inserted by the Indian Evidence 
Act (1872) Amendment Act (III. of 1891), s. 2. 
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16. When there is a question whether a particular act was 
Existence of course of busi* done, the existence of any course of 
■ness when relevant. business, according to which it naturally 

would have been done, is a relevant fact. ' 

Illustrations. 

(a.) The question is, whether a particular letter was despatched ; 

The facts, that it was the ordinary course of business for all letters put 
in a certain place to be carried to the post, and that that particular letter 
was put in that place, are relevant. 

(A.) The question is, whether a particular letter reached A : The facts 
that it was posted in due course, and was not returned through the Dead 
Letter OfRce, are relevant. 


Admissions. 


17. An “ admission ’ 

“ Admission ” defined. 

is made by any of the 
hereinafter mentioned. 


’ is a statement, oral or documentary, 
which suggests any inference as to any 
fact in issue or relevant fact, and which 
persons, and under the circumstances, 


18. Statements made by a party to the proceeding, or by an 
Admission— by party to agent to any such party whom the Court 
proceeding or his agent. regards, Under the circumstances of the 
case, is expressly or impliedly authorized by him to make them, 
are admissions. 

Statements made by parties to suits, suing or sued in a re- 
by a suitor in represent- presentative character, are not admis- 
ative character j sions unless they were made while the 

party making them held that character. 

Statements made by — 

(1) persons who have any proprietary or pecuniary interest in 

^ by party interested in sub- the Subject-matter of the proceeding, 
ject-matterj and wbo make the statements in their 

character of persons so interested, or 

( 2 ) persons from whom the parties to the suit have derived 
by person from whom their interest in the subject-matter of 

interest derived. the suit, 

are admissions if they are made during the continuance of 
the interest of the persons making the statements. 
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19. Statements made by persons whose position or liability 
Admibsions by persons 't is necessary to prove as against any 

whose position must be prov* party to the suit are admissions if such 
cd as against party to suit. statements would be relevant as against 
such persons tii relation to such position or liability in a suit brought 
by or against them, and if they are made whilst the person making 
them occupies such position, or is subject to sucli liability. 

JUuitrations. 

A undertakes to collect rents for B. 

B sues A for not coHecting rent due from C to B. 

A denies that rent was due from C to B ; 

A statement by C that he owed B rent is an admission, and is a 
relevant fact as against A if A denies that C did owe rent to B. 

20. Statements made by persons to whom a party to the 
Admissions by persons ex- suit has expressly referred for iiiforma* 

pressly referred to by party tion in reference to a matter in dispute 

are admissions. 

Illustration. 

The question is, whether a horse sold by A to B is sound s 

A says to B, “ Go and ask C ; C knows all about it : ” C’s statement 
is an admission. 

21 . Admissions are relevant, and may be proved as against 

. Proof of admissions against die person who makes them, or bis re* 
persons making them, and presentative in interest but they cannot 
not by or on their behalf. proved by, or on behalf of, the person 

who makes them, or by his representative in interest, except in the 
following cases : — 

(1) An admission may be proved by or on behalf of the 

person making it, when it is of such a nature that, 
if the person making it were dead, it would be rele- 
vant as between- third persons under section 32 . 

(2) An admission may be proved by or on behalf of the 

person making it, when it consists of a statement or 
the existence ot any state of mind or body, relevant 
or in issue, made at or about the time when sue 
state of mind or body existed, and is accompanied by 
conduct rendering Us falsehood improbable. 
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(3) An admission may be proved by or on behalf of the 
person making it, if it is relevant otherwise than as 
an admission. 

Illustrations. 

(a.) The question between A and B is, whether a certain deed is or is 
not forged. A affirms that it is genuine; B that it is forged : 

A may prove a statement by B that the deed is genuine, and B may 
prove a statement by A that the deed is forged : But A cannot prove a 
statement by himself that the deed is genuine, nor can B prove a statement 
by himself that the deed is forged. 

(6.) A, the captain of a ship, is tried for casting her away. 

I 

Evidence is given to show that the ship was taken out of her proper 
course. 

A produces a book kept by him in the ordinary course of his business 
showing observations alleged to have been taken by him from day do day, 
and indicating thit the ship was not taken out of her proper course. A 
may prove those statements, because they would be admissible between 
third parties, if he were dead, under section 32, clause {3;, 

(c.) A is accused of a crime committed by hi m at Calcutta. He pro- 
duces a letter written by himself, and dated at Lahore on that day, and 
bearing the Lahore post-mark of that day ; 

The statement in the date of the letter is admissible, because, if A were 
dead, it would be admissible under section 32, clause (2) 

(d.) A is accused of receiving stolen goods, knowing them to be stolen. 

He offers to prove that he refused to sell them below their value : 

A may prove these statements, though they are admissions, because 
they are explanatory of conduct influenced by facts in issue. 

(e.) A is accused of fraudulently having in his possession counterfeit 
coin which he knew to be counterfeit. 

He offers to prove that he asked a skilfui person to examine the coin, 
as he doubted whether it was counterfeit or not j and that that person did 
examine it, and told him it was genuine ; 

A may prove these facts for the reasons stated in the last-preceding 
illustration, 

22 . Oral admissions as to the contents of a document are 
When oral admissions as not relevant unless and until the party 
to contents of documents proposing to prove them shows that he is 
are re evant. entitled to give secondary evidence of 

the contents of such document under the rules hereinafter contained, 
or unless the genuineness of a document produced is in question. 
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23. In civil cases no admission is relevant if it is made either 
Admissions in civil cases upon an express Condition that evidence 

when relevant. of it is not to be given, or under circum- 

stances from which the Court can infer that the parties agreed 
together that evidence of it should not be given. 

Explanalion . — Nothing in this section shall be taken to exempt 
any barrister, pleader, attorney, or vakil from giving evidence of 
any matter of which he may be compelled to give evidence under 
section 126 . 

24. A confession made by an accused person is irrelevant in 
Confession caused by in- ^ Criminal proceeding if the making of 

ducement, threat, or promise, the Confession appears to the Court to 
when irrelevant in criminal have been caused by any inducement,^ 
procccdinff. threat, or promise, having reference to 

the charge against the accused person, proceeding from a person 
in authority, f and sufficient, in the opinion of the Court, to give the 
accused peison grounds which would appear to him reasonable for 
supposing that, by making it, he would gain any advantage, or 
avoid any evil of a temporal nafure in reference to the proceedings 
against him. 

Confession to police-officer 25. No confession made to a po- 

not to be preved. lice-officer J shall be proved as against a 

person accused of any offence. 

26. No confession made by any person whilst he is in the 
Confession by accused Custody of a police-officer, unless it be 
•while in custody of police not made in the immediate presence of a 
to be proved against him. Magistrate, shall be proved as against 

such person. 

Explanation. § — In this section “ Magistrate” does not include 
the head of a village discharging magisterial funcfions in the 
Presidency of Fort St. George, or in Burma or elsewhere, unless such 

* For prohibition of such inducements, &c., see the Code of Criminal 
Procedure (Act V. of 1898), s. 343. 

t 9 Bom. H. C. R. 358. 

i In s. 25, as in force in Upper Burma, the words, “who is not a 
Magis'rate, “ shall be deemed to have been inserted after “ police-officer 
[see the Upper Burma Laws Act (XX. of 1886), s. 7 (r) As to state- 

ment made to a police-officer investigating a case, see the Code of Crimma 
Procedure (Act V. of 1S98), ss. i6i and 162. r- -j 

^ This Explanation has been added to s. 26 by the Indian Eviden 
Act (1872) Amendment Act (III. of 1891), s. 3. 
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headman is a Magistrate exercising the powers of a Magistrate 
under the Code of Criminal Procedure, 1882.* 

27. Provided that, when any fact is deposed to as discovered 
How much of information in consequence of information received 

received from accused may from a person accused of any offence in 
be proved. j^e custcdy of a police officer, so much 

of such infoimaiicn, whether it amounts to a confession or not, as 
relates distinctly to the fact thereby discovered, may be proved. 

28 . If such a confession as is referred to in section 24 is 
Confession made after re- "'^de after the impression caused by any 

moval ot impression caused Such inducement, threat, or promise has, 
by inducement, threat, rr in the opinion of the Court, been fully 
prom.se, relevant. removed, it is relevant. 

29 . If such a confession is otherwise relevant, it does not become 
Confession otherwise rele- '^relevant merely because it was made 

vant not to become irrelevant under a promise of secrecy, or in conse- 
because of promise of secrecy, quence of a deception practised on the 

accused person for the purpose of obtain- 
ing it, or when he was drunk, or because it was made in answer to 
questions which he need not have answered, whatever may have 
been the form of those questions, or because he was not warned 
that he was not bound to make such confession : and that evidence 
of it might be given against him. 

30 . When more persons than one are being tried jointly for 
Consideration of proved the same offence, and a Confession made 

confession affecting' person by One of such persons affecting himself 
making it and others jointly and some Other of such persons is proved, 
under trial for same offence, Court may take into consideration 

such confession as against such other persons, as well as against the 
person who makes such confession.f 

Explanation . % — “ Offence," as used in this section, includes 
the abeiment of, or attempt to commit, the offence,§ 


* Act X of 1882.— But see now the new Code of Criminal Procedure 
(Act V. of 1898). 

t 10 Bom. H, C. R. 499; tg Suth. W. R. (Cr.) 23. 
t This Explanation has been inserted in s. 30 by the Indian Evidence 
Act (1872) Amendment Act (III, of 1891), s. 4. 

J Compare Explanation 4 to s. 108 of the Indian Penal Cede (Act 
XLV. of i860). 
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Illustrations. 

(a) A and B are jointly tried for the murder of _C. It is proved 
that Ajaid, ‘ B and I murdered C.* The Court may consider the efiect of 
this confession against B. 

A is on his trial for the murder of C. There is evidence to show 
that C was murdered by A and B, and that B said, » A and I murdered C. 

This statement may not be taken into consideration by the Court against 
A, as B is not being jointly tried. 

31. Admissions are not conclusive proof of the i^allers ad- 

, • mitted. but they may operate as estop* 
prf:>tbuTra; pels under the provisions hereinafter con- 

lained. 

Statements by Persons Who cannot be called as Witnesses. 

32 . Statements, written or verbal, of relevant facts, 

Cases in which statement ^ybo haS become incapable 0l 

of relevant fact by person who evidence ot whose attendance 

is dead or cannot be found, giving evioence, ui amount 

&c , is relevant— cannot be procured without 

of delay or expense which, under the circumstances o t e , 
appears to the Court unreasonable, are themselves relevan 
the following cases : — 

(/) When the statement is made by ^ 

..Sr :LncefoHh 

in his death, in cases in which the cause of that person s dea 

into question. 

Such statements are relevant, whether the person 
them was or was not, at the time when they were ma e, 
pectation of death, and whatever may be the nature ot t * P 
ing in which the cause of his death ‘comes into question. 

( 2 ) When the statement was made by such 

„ L „ade in c.nr.n ni c,di.,ary course otbus.ne. and n P 

business; cular. when it fonsis.s or ^ 

memorandum made by him in books kept o ^ 

business, or in the discharge of professional ou y > moneyr 

knowledgment, written or signed by him, or t jQ^ument used 

goods, securities, or properly of any kind ; or o pr 

in commerce, rvriuen or signed b, him, or of ‘h® dale ot 

other document usually dated, written, or signed by mm. 


of 1B72.] 


KVIDENCB. 


27 


(j) When the statement is against the pecuniary or proprietary 
or a-ainst interest of interest of the person making it, or when, 
maker if true, it would expose him, or would 
have exposed him, to a criminal prosecution, or to a suit for 
damages. ■ 

(^) When the statement gives the opinion of any such person 
or gives opinion as to existence of any public right or 

public right or custom, or cusiom or matter of public or general- 
matters of general interest i interest, of the existence of whicii, if It 
existed, he would have been likely to be aware, and wneii such 
statement was made before any controversy as to such right, custom, 
or mailer had arisen. 

{jj When the statement relates to the existence of any relalion- 
or relates to existence of ship “ by blood, marriage, or adoption,"*" 
relationship ; between persons as to whose relationship 

“ by blood, marriage, or adoption,”* the person making the statement 
had special means of knowledge, and when the statement was made 
before the question in dispute was raised. 

( 6 ) When the statement relates to the existence of any relation- 
dr is made in will or deed ship “ by blood, marriage, or adoption”* 
relating to family-affairs j between persons deceased, and is made 
\n any will or deed relating to the atfiiirs of the family to wnich any 
such deceased person belonged, or in any family-pedigree, or upon 
any tombstone, family-portrait, or other thing on whicn sucu state- 
ments are usually made, and when such statement was made be- 
fore the question in dispute was raised. 

or in document relating to ( 7 ) When the Statement is Contained 

transaction mentioned in sec- in any deed, will, or Other document 
tion 13, clause (a) ; which relates to any such transaction as 

is mentioned in section 13, clause (a). 

or is made by several per- W When the Statement was made 

sons and expresses feelings by a number of persons, and expressea 
ti^n''^”^ matter in ques- feelings or impressions on their part re- 

levant to the matter in question. 

Illustrations, ■■ ■ 

(a) The question is, whether A was murdered by B ; or ' 


* In s. 32 (5)' and (d), the words quoted have been inserted by th& 
Indian Evidence Act (187a) Amendment Act (XVIII. of 1872), 3. 2. 
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A dies of injuries received in a transaction in the course of which she 
was ravished. The question is, whether she was ravished fay B ; or 

the question is, whether A was killed by B under snch circumstances 
that a suit would lie against B by A’s widow s 

Statements made by A as to the cause of his or her death, referring 
respectively to the murder, the rape, and the actionable wrong under con- 
sideration. are relevant facts. 

(i.) The question is as to the date of A’s birth : 

An entry in the diary of a deceased surgeon, regularly kept in the 
course of business, stating that, on a given day, he attended A’s mother 
and delivered her of a son, is a relevant fact. 

(c.) The question is, whether A was in Calcutta on a given day: 

A statement in the diary of a deceased solicitor, regularly kept in the 
course of business, that, on a given day, the solicitor attended A at a place 
mentioned, in Calcutta, for the purpose of conferring with him upon speci- 
iied business, is a relevant fact. 

(d.) The question is, whether a ship sailed from Bombay harbour on a 
given day: 

A letter written by a deceased member of a merchant’s firm, by which 
she was chartered, to their correspondents in London to whom the cargo 
was consigned, stating that the ship sailed on a given day from Bombay 
harbour, is a relevant fact. 

(ff.) The question is, whether rent was paid to A for certain land : 

A letter from A’s deceased agent to A, saying that he had received the 
rent on A’s account, and held it at A’s orders, is a relevant fact. 

(/. ) The question is, whether A and B were legally married. 

The statement of a deceased clergyman that he married them under 
such circumstances that the celebration would be a crime is relevant, 

fg".) The question is, whether A, a person who cannot be found, wrote 
a letter on a certain day : 

The fact that a letter written by him is dated on that day is relevant. 

(A.) The question is, what was fhe cause of the wreck of a ship : 

A protest made by the captain whose attendance cannot be procured 
is a relevant fact. 

(i.) The question is, whether a given road is a public way : 

A statement by A, a deceased headman of the village, that the road 
was public, is a relevant fact. 

(y.) The question is, what was the price of grain on a certain day 
a particular market: A statement of the price, made by a deceased 
in the ordinary course of his business, is a relevant fact. 

(t.) The question is, whether A, who is dead, was the father of B : 

A statement by A that B was his son is a relevant fact. 

(L) The question is, what was the dale of the brith of A : 
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A letter from A's deceased father to a friend announcing the birth of 
A on a given day is a relevant fact. 

(»».) The question is, whether and when A and B were married : 

An entry in a memorandum-book by C, the deceased father of B, of 
his daughter’s marriage with Aon a given date, is a relevant fact. 

(«.) A sues B for a libel expressed in a painted caricature exposed in 
a shop-window. The question is as to the similarity of the caricature and* 
its libellous character ; The remarks of a crowd of spectators on these 
points may be proved. 

33. Evidence given by a witness in a judicial proceeding, or 
Relevancy of certain cvi- before any person authorized by law to 
dence for proving, in subse- take it, is relevant for the purpose of 
quent proceeding, the truth pioving, in a subsequent judicial pro- 
of facts therem staUd. 5^ ^ 

judicial proceeding, the truth of the facts which it states, when the 
witness is dead or cannot be found, or is incapable of giving evi- 
dence, or is kept out of the way by the adverse party, or it his pre- 
sence cannot be obtained without an amount of delay or expense 
which, under the circumstances of the case, the Court considers 
unreasonable :* 

Provided — 

that the proceeding was between the same parties or their 
representatives in interest ; 

that the adverse party in the first proceeding had the right and 
opportunity to cross-examine ; 

that the questions in issue were substantially the same in the 
first as in the second proceeding. 

Explanation . — A criminal trial or inquiry shall be deemed to 
be a proceeding between the prosecutor and the accused within the 
meaning of this section, 

Statements made under Special Circumstances. 

S'i.f Entries in books of account, regularly kept in, the course 
Entries in books of account 0^ business, are relevant whenever they 
when relevant. refer to a matter into which the Court 


See Queen v, Mowjan, 26 Suth. W. R. Cr. R. 69. 

198 of the Indian Companies Act (VI. of 1882) and r. 17 
of O. VII. (First Schedule) of the Code of Civil Procedure (Act V. of 1908) 
as to admissibility in, evidence of certified copies of entries in Bankers’ 
books, see 3. 4 of the Bankers' Books Evidence Act (XVIII, of 1891), infra. 
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B to be indebted to him to thislmoim-"The**”f^-”^ 

^ol sufflctae, withoa. othar avS”?; ’p"' IhiTalP « 

35. Ap a„.^ in nny p„b,ic „r other official. boot,.reili, ' 

■ic^S'Ll'irpXt face” and"!”®/ 'k°' ''I?™ 

anceofduty. fu made by a public servant in 

any other person in perfo rmance oJ®a d' 

the law of the country in which ^^ 0 ^' ho 1’’ 

kept, is itself a relevant fact. ^ ^ recordt is 


3e Statements of facts in issue or teievant fitcts^^inade^ 

Relevancy of statements in published maps or charts Penerallv 
maps, charts, and plans. nfFrar^ari ur . cnarts generally 

plans made under the authoritvnfP ^^^ ^^ ^^P^ 'or 

represented or stated in such f matters usually, 

relevant facts. maps, charts, or plans, are themselves . 


the Court has to form an opinion as to existence ,- 

Statement as Of any fact of a public nature, any states ' 
ment nf it . .-..i ,-r ' j- 


. ^bcxLciiienc as 

i‘. ntad^'in 

notifications. ^0 any Act of Parliament, or in. any Act'; 

Council or nf thr. 5^® ^o'^o^^or-General of India : in 

of the Government ' 

gazette of any Local cSvernle^ ^ ^ or: in * , 

to be the London Gaelic orThl cn paper'purporting:, : 

or possession of the Queen, 


/« Council ^of^tliP Act of the Lieutenant-Governor: 

Oudh, the Fu^ifab,^ 


• nen the Court has to form an opinion as to. a law, of 
to country, any statement of such’ Jaw 

books. contained m a book purporting to be 

printed or published under the authority : 


denceZS?\^Vl?I^fs|^ Paragraph has been added- fay the Indian;;^i* . 
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of the Government of such country, and to contain any such law, 
and any report of a ruling of the Courts of such country contained 
in a book purporting to be a report of such rulings, is relevant. 

How MUCH OF A Statement is to be proved. 

30. When any statement of which evidence is given forms 

part of a longer statement, or of a con- 
wh^^tatomToT versation or part of an isolated docu- 

of a conversation, document, meiit, or is Contained in a document 
book, or series of letters or which forms part of a book, or of a con- 

nected series of letters or papers, evi- 
dence shall be given of so much, and no more, of the statement, 
conversation, document, book, or series of letters or papers as the 
Court considers necessary in tiiat particular case to the full under- 
standing of die nature and effect of the statement, and of the cir- 
cumstances under which it was made. 

Judgments of Courts of Justice when relevant, 

40. The existence of any judgment, order, or decree, which, 
Previous judg.nents relev- by prevents any Court from taking 
ant to bar a second suit or cogtiisancc of a suit, or holding a trial, is 

a relevant fact, when the question Is 
whether such Court ought to take cognisance of such suit, or to 
hold such trial. 


41. A final judgment, order, or decree of a competent Court 
Relevancy of certain judg* hi the exercise of probate, nittrimonial, 
ments in probate, &c., juns- admiralty, or insolvency jurisdiction, 

which confers upon, or takes away from, 
any person any legal character, or which declares any peison to 
be entitled to any such character, or to be entitled to any specific 
thing, not as against any specified person, but absolutely, is relevant 
when the e.xistence of any such legal character, or the title of any 
such person to any such thing, is relevant. 

Such judgment, order, or decree, is conclusive proof — 

that any legal character which it confers accrued at the time 
when such judgment, order, or decree came into operation; 

that any legal character, to which it declares any sucii person 
to be entitled, accrued to that person at the time when such judg- 
ment, “ order, or decree declares it to have accrued to that 
person ; 


■* In 3. 41. the words quoted, wherever they occur, have been inserted 
by the Indian Evidence Act (1873) Amendment Act (XVIII. of 1872 ), s. 3. 
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has to inquire, but such .statements shall not alone be sufficient 
evidence to charge any person with liability. 

Illusifaiion. 

A sues B for Rs. i.ooo, and shows entries in his account-books showing 
B to be indebted to him to this amount ; The entries are relevant, but are 
not sufficient, without other evidence, to prove the debt. 

35. An entry in any public or other official book, register, or 
Relevancy of entry in pub* record, Stating a fact in issue or relevant 

lie record, made in perform- fact, and made by a public servant in 
ance of duty. t'uj. discharge of his official duty, or by 

any other person in performance of a duty specially enjoined by 
the law of the country in wiiich such book, register, or record is 
kept, is itself a relevant fact. 

36. Statements of facts in issue or relevant facts, made in 
Relevancy of statements in published maps or charts generally 

maps, charts, and plans. offered for public sale, Of in maps or 
plans made under the authority of Government, as to matters usually 
represented or stated in such maps, charts, or plans, are themselves 
relevant facts. 

37. When the Court has to form an opinion as to existence 

Relevancy of statement as ^^ct of a public nature any state- 

to fact of public nature con- ment of it, made in a recUal contaiiiea 
tained in certain Acts or in any Act of Parliament, or in any Act 
notificattons. Governor-General of India in 

Council, or of the Governors in Council of Madras or Bombay, or 
of the Government appearing in the Gazette of India, or in the 
gazette of any Local Government, or in any printed paper purporting 
to be the London Gazette or the Government Gazette of any colony 
or possession of the Queen, is a relevant fact. 

fhis section also applies to any Act of the Lieutenani-Govenwt 

in Council of the North- Western Provinces and Oudh, the Punjab 
or Bur?nad* 

38. When the Court has to form an opinion as to a law of 
Relevancy of statements as any country, any statement of 

to any law contained in law- contained m a book purporting to 
books. printed or published under the authori y 


To s. 37, the italicized paragraph has been added fay the Indian Evi 
dence Act (V. of 1899), s, 2. 
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of the Government of such country, and to contain any such law, 
and any report of a ruling of the Courts of such country contained 
in a book purporting to be a report of such rulings, is relevant. 

How ilUCH OF A StATEilENT IS TO BE PROVED. 


39. When any statement of which evidence is given forms 

part of a longer statement, or of a con- 
versation or part of an isolated docu- 
ment, or is contained in a document 
which forms part of a book, or of a con- 
nected scries of letters or papers, evi- 
dence shall be given of so much, and no more, of the statement, 
conversation, document, book, or series of letters or papers as the 
Court considers necessary in tliat particular case to the full under- 


What evidence to be given 
when statement forms part 
of a conversation, document, 
book, or series of letters or 
papers. 


Standing of ilie nature and effect of the statement, and of the cir- 
cumstances under which it was made. 


JUDGllENTS OF COURTS OF JUSTICE WHE.S RELEVANT. 

40. The existence of any judgment, order, or decree, which, 
Previous judgments rclev- by law, prevents any Court frt>m taking 
ant to bar a second suit or cognisance of a Suit, or holding atrial, is 

a relevant fact, when the question is 
whether such Court ought to take cognisance of such suit, or to 
hold such trial. 


41. A final judgment, order, or decree of a competent Court 
Relevancy of certain judg- iu the exercise of probate, matrimonial, 
ments in probate, &c., juris- admiralty, or insolvency jurisdiction, 

which confers upon, or takes away from, 
any person any legal character, or which declares any person to 
be entitled to any such character, or to be entitled to any specific 
thing, not as against any specified person, but absolutely, is relevant 
when the existence of any such legal character, or the title of any 
such person to any such thing, is relevant. 

Such judgment, order, or decree, is conclusive proof — 

that any legal character which it confers accrued at the time 
when such judgment, order, or decree came into operation; 

that any legal character, to which it declares any sucfi person 
to be entitled, accrued to that person at the time when such judg- 
ment, “ order, or decree declares it to have accrued to that 
person ; 


* In i. 41, the words quoted, wherever they occur, have been inserted 
by the Indian Evidence Act (1872) Amendment Act (XVIII, of 1872), g. 3. 
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has to inquire, but such statements shall not alone be su(5cient 
evidence to charge any person with liability. 

Illustration, 

A sues B for Rs. i,qoo, and shows entries in his account-books showing 
B to be indeated to him to this amount : The entries are relevant, but are 
not sufiicienc, without other evidence, to prove the debt. 

35. An entry in any public or other official book, register, or 

Relevancy of entry in pub- record, Staling a fact in issue or relevant 

He record, made in perform- fact, and made by a public servant in 

ance of duty. discharge of his official duty, or by 

any other person in performance of a duty specially enjoined by 
the law of the country in which such book, register, or record is 
kept, is itself a relevant fact. 

36. Statements of facts in issue or relevant facts, made in 

Relevancy of statements in published maps or charts generally 

maps, charts, and plans. offered for public sale, or in maps or 

plans made under the authority of Government, as to matters usually 
represented or stated in such maps, charts, or plans, are themselves 
relevant facts. 

37. When the Court has to form an opinion as to existence 

Relevancy of statement as any fact of a public nature, any state- 
to fact of public nature con- ment of it, made in a recital contamea 
tained in certain Acts or in any Act of Parliament, or in any Act 
notifications. Governor-General of India in 

Council, or of the Governors in Council of Madras or Bombay, or 
of the Government appearing in the Gazet/i of India, or in the 
gazette of any Local Government, or in any printed paper purporting 
to be the London Gazette or the Government Gazette of any colony 
or possession of the Queen, is a relevant fact. 

This section also applies to any Act of the Lieutenant-Governor 
in Council of the North-Western Provinces and Oudh, the Punjab, 
or Burma . " 

38. When the Court has to form an opinion as to a law of 
Relevancy of statements as any country, any Statement of 

to any law contained in law- contained in a book purporting to 
books. printed or published under the auinori y 


* To s. 37, the italicized paragraph has been added by the Indian Evi 
dence Act (V. of 1899), s. 2. 
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of the Government of such country, and to contain any such law, 
and any report of a ruling of the Courts of such country contained 
in a book purporting to be a report of such rulings, is relevant. 

How JiucH OF A Statement is to be proved. 

39 . When any statement of which evidence is given forms 

part of a longer statement, or of a con- 
versation or part of an isolated docu- 
of a conversation, document, ment, or is contained in a document 
book, or series of letters or ^yhich forms part of a book, or of a con- 

nected series of letters or papers, evi- 
dence shall be given of so much, and no more, of the statement; 
conversation, document, book, or series of letters or papers as the 
Court considers necessary in that particular case to the full under- 
standing of the nature and effect of the statement, and of the cir- 
cumstances under which it was made. 

Judgments of Courts of Justice when relevant. 

40. The existence of any judgment, order, or decree, which, 
Previous judgments relev- by law, prevents any Court from taking 

ant to bar a second suit or cognisance of a Suit, or holding a trial, is 

a relevant fact, when the question is 
whether such Court ought to take cognisance of such suit, or to 
hold such trial. 

41. A final judgment, order, or decree of a competent Court 
Relevancy of certain judg-- the exercise of probate, matrimonial, 

ments in probate, &c., juris- admiralty, or insolvency jurisdiction, 

which confers upon, or takes away from, 
any person any legal character, or which declares any person to 
be entitled to any such character, or to be entitled to any specific 
thing, not as against any specified person, but absolutely, is relevant 
when the existence of any such legal character, or the title of any 
such person to any such thing, is relevant. 

Such judgment, order, or decree, is conclusive proof — 

that any legal character which it confers accrued at the time 
when such judgment, order, or decree came into operation; 

that any legal character, to which it declares any such person 
to be entitled, accrued to that person at the time when such judg- 
ment, “ order, or decree declares it to have accrued to that 
person ; 

* In j. 41, the words quoted, wherever they occur, have been inserted 
by the Indian Evidence Act ti873) Amendment Act (XVIII. of 1872), ’s. 3. 
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has to inquire, but such statements shall not alone be sufficient 
evidence to charge any person with liability. 

Illustration, 

A sues B for Rs. i,ooo, and shows entries in his account-books showing 
B to be indebted to him to this amount ; The entries are relevant, but are 
jiot sufficient, without other evidence, to prove the debt. 

35. An entry in any public or other official book, register, or 
Relevancy of entry in pub" record, Stating a fact in issue or relevant 

lie record, made in perform- fact, and made by a public servant in 
ance of duty. jjjg discharge of his official duty, or by 

any other person in performance of a duty specially enjoined by 
the law of the country in which such book, register, or record is 
kept, is itself a relevant fact. 

36. Statements of facts in issue or relevant facts, made in 
Relevancy of statements in published maps or charts generally 

maps, charts, and plans. offered for public sale, or in maps or 
plans made under the authority of Government, as to matters usually 
represented or stated in such maps, charts, or plans, are themselves 
relevant facts. 

37. When the Court has to form an opinion as to existence 

Relevancy of statement as f^ct of a public nature any state- 

to fact of public nature con- ment of it, made in a recital containea 
taiiied in certain Acts or in any Act of Parliament, or in any Act 
notifications. Governor-General of India in 

Council, or of the Governors in Council of Madras or Bombay, or 
of the Government appearing in the Gazelle of Ittdia, or in the 
gazette of any Local Government, or in any printed paper purporting 
to be the London Gazelle or the Government Gazette of any colony 
or possession of the Queen, is a relevant fact. 

This section also applies io any Acl of the Lietilenanl-Governor 
in Council of Ihe North- Western Provinces and Oudh, the Punjab, 
or Burmad* 

38. When the Court has to form an opinion as to a law of 

Relevancy of statements as Country, any statement of 

to any law contained in law- contained in a book purporting o 

printed or published under the authority 


* To s. 37, the italicized paragraph has been added by the Indian Evi 
dence Act (V. of 1899), s. 2. 
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of the Government of such country, and to contain any such law, 
and any report of a ruling of the Courts of such country contained 
in a book purporting to be a report of such rulings, is relevant. 

How MUCH OF A Statement is to be proved. 


30. When any statement of which evidence is given forms 

part of a longer statement, or of a con- 
versation or part of an isolated docu- 
ment, or is contained in a document 
which forms part of a book, or of a con- 
nected series of letters or papers, evi- 
dence shall be given of so much, and no more, of the statement, 
conversation, document, book, or series of letters or papers as the 
Court considers necessary in that particular case to the full under- 
standing of tlie nature and effect of the statement, and of the cir- 
cumstances under which it was made. 


What evidence to be given 
when statement forms part 
of a conversation, document, 
book, or series of letters or 
papers. 


Judgments of Courts of Justice when relevant. 

40. The existence of any judgment, order, or decree, which, 
Previous judgments relev- ^y law, prevents any Court from taking 
ant to bar a second suit or cognisance of a Suit, or holding a trial, is 

a relevant fact, when the question is 
whether such Court ought to take cognisance of such suit, or to 
hold such trial. 


41. A final judgment, order, or decree of a competent Court 
Relevancy of certain judg- hi the c.xercise of probate, mitrimonial, 
ments in probate, &c,, jutis- admiralty, or insolvency jurisdiction, 

which confers upon, or takes away from, 
any person any legal character, or which declares any peison to 
be emitled to any such character, or to be entitled to any specific 
thing, not as against any specified person, but absolutely, is relevant 
when the existence of any sucii legal character, or the title of any 
such person to any such thing, is relevant. 

Such judgment, order, or decree, is conclusive proof — 

that any legal character which it confers accrued at the time 
when such judgment, order, or decree came into operation; 

that any legal character, to which it declares any sucii person 
to be entitled, accrued to that person at the time when such judg- 
ment, “ order, or decree declares it to have accrued to that 
person ; 


* In the words quoted, wherever they occur, have been inserted 

by the Indian Evidence Act (1873) Amendment Act (XVIII. of 1872), 3. 3. 
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has to inquire, but such statements shall not alone be sufficient 
evidence to charge any person with liability. 

Illustration. 

A sues 8 for Rs. 1,000, and shows entries in his account<books showing 
B to be indebted to him to this amount ; The entries are relevant, but are 
not sufficient, without other evidence, to prove the debt. 

35. An entry in any public or ocher official book, register, or 
Relevancy of entry in pub“ record, Stating a fact in issue or relevant 

lie record, made in perform- fact, and made by a public servant in 
ance of duty. discharge of his official duty, or by 

any other person in performance of a duty specially enjoined by 
the law of the country in which such book, register, or record is 
kept, is itself a relevant fact. 

36. Statements of facts in issue or relevant facts, made in 
Relevancy of statements in published maps or charts generally 

maps, charts, and plans. offered for public sale, or in maps or 
plans made under the authority of Government, as to matters usually 
represented or stated in such maps, ciiarts, or plans, are themselves 
relevant facts. 

37 . When the Court has to form an opinion as to existence 

Relevancy of statement as 0^ ^ nature, any state- 

to fact of public nature con- ment of it, made in a recital contamea 
tained in certain Acts or in any Act of Parliament, or in any Act 
notifications. Governor-General of India in 

Council, or of the Governors in Council of Madras or Bombay, or 
of the Government appearing in the Gazeiii of India, or in the 
gazette of any Local Government, or in any printed paper purporting 
to be the London Gazette or the Government Gazette of any colony 
or possession of the Queen, is a relevant fact. 

This section also applies to any Act of the Lieiitenant-Goveniof 
in Council of the North- Western Provinces and Otidh, the Funjaa, 
or Burmaf 

38. When the Court has to form an opinion as to a law of 

Relevancy of statements as country, any Statement of soC 

to any law contained in law contained in a book purporting 
books. printed or published under the authori y 


* To s. 37, the italicized paragraph has been added by the Indian Ev 
dence Act (V. of 1899), s. 2. 
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of the Government of such country, and to contain any such law, 
and any report of a ruling of the Courts of such country contained 
in a book purporting to be a report of such rulings, is relevant. 

How MUCH OF A Statement is to be troved. 

39. When any statement of which evidence is given forms 

part of a longer statement, or of a con- 
versation or part of an isolated docu- 
of a conversation, documenti mcnt, or is containsQ III cl clocuruent 
book, or series of letters or which forms part of a book, or of a con- 

nected series of letters or papers, evi- 
dence shall be given of so much, and no more, of the statement, 
conversation, document, book, or series of letters or papers as the 
Court considers necessary in that particular case to the full under- 
standing of the nature and effect of the statement, and of the cir- 
cumstances under which it was made. 

Judgments of Courts of Justice when relevant. 

40 . The existence of any judgment, order, or decree, which, 
Previous judgments relev- by law, prevents any Court from taking 

ant to bar a second suit or cognisance of a Suit, or holding a trial, is 

a relevant fact, when the question is 
whether such Court ought to take cognisance of such suit, or to 
hold such trial. 

41 . A final judgment, order, or decree of a competent Court 
Relevancy of certain judg- In the exercise of probate, matrimonial, 

inents in probate, &c., juris- admiralty, or insolvency jurisdiction, 

which confers upon, or takes away from, 
any person any legal character, or which declares any person to 
be entitled to any such character, or to be entitled to any specific 
thing, not as against any specified person, but absolutely, is relevant 
when the existence of any such legal character, or the title of any 
such person to any such thing, is relevant. 

Such judgment, order, or decree, is conclusive proof — 

that any legal character which it confers accrued at the time 
when such judgment, order, or decree came into operation; 

that any legal character, to which it declares any such person 
to be entitled, accrued to that person at the time when such judg- 
ment, “ order, or decree "* declares it to have accrued to that 
person ; 

* In 41 , the words quoted, wherever they occur, have been inserted 
by the Indian Evidence Act (1873) Amendment Act (XVIII, of 1872), s. 3. 
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The opinions oi experts upon the question whether the symptoms 
exhibited by A commonly show unsoundness of mind, and whether such 
unsoutidncss of mind usually renders persons incapable of knowing the 
nature of the acts which they do. cr of knowing that what they do vs either 
wrong or contrary to law, are relevant. 

(c.) The question is, whether .1 certain document was written by A. 
Another docuvnenl is produced which is proved or admitted to have been 
written by A ; 

The opinions of experts on the question whether the two documents 
were written by the same persons or by different persons are relevant. 

46. F.acts, not otherwise relevant, are relevant if they support 
Facts bearing upon opi- Of inconsistent with tiie opinions of 

nions of experts. experts, when sucit opinions axe re- 

levanL 

lUuslraiiotis. 

la.) The question is, whether A w.as poisoned by a certain poison; 

The fact, that other persons, who were poisoned by that poison, exhi- 
bited certain .symptoms which e.xperls affirm or deny to be the symptoms of 
that poison, ia relevant. 

(6.) The question is, whether an obstruction to a harbour is caused by 
a certain sva-wali. 

The fact, that other harbours similarly situated in other respects, but 
where there were no such sea-walls, began to be obstructed at about the 
same time, is relevant. 

47. When the Court has to form an opinion as to the person 
Opiniotvs as to handwriting by whom any document was written or 

when relevant. signed, the Opinion of any person ac- 

quainted with the handwriting of the person by whom it is sup- 
posed to be written or signed, that it ^\'as or was not written or 
signed by that person, is a relevant fatt. 

£xplanalmt . — -A person is said to be acquainted with 
handwriting of another person when he has seen that person svrite, 
or when he has received documents purporting to be written by 
that person in answer to documents written by himself or under Ins 
authority, and addressed to tliat person, or when, in the ordin^ 
course of business, documents purporting to be written by tha 
person have been habitually submitted to him. 

Illustration. 

The question is, whether a given letter is in the handwriting of A, a 
merchant in London. 
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B is a merchant in Calcutta who has written letters addressed to A, and 
leceived letters purporting to be written by him. C is B’s clerk, whose 
duty it was to examine and file B’s correspondence. D is B’s broker, to 
'Whom B habitually submitted the letters purporting to be writteti by A for 
the purpose of advising with him thereon : 

The opinions of B, C, and D, on the question whether the letter is in 
the handwriting of A, are relevant, though neither B, C, nor D ever saw A 
write. 

48 . When the Court has to form an opinion as to the existence 
Opinion as to existence of of any general custom or right, the 
right or custom when relevant. Opinions, as to the existence of such 
custom or right, of persons who would be likely to know of its 
-exis'ence if it existed, are relevant. 

jLXplanalwn. — The expression, “ general custom or right,” 
includes customs or rights common to any considerable class of 
persons. 

Illustration. 

The right of the villagers of a particular village to use the water of 3 
particular well is a general right within the meaning of this section. 

Opinion as to usages, tenets, 49 . When the Court haS tO foi'lA 

&c., when relevant. an Opinion as to — 

the usages and tenets of any body of men or family, 

the constitution and government of any religious or chantable 
-ioundation, or 

the meaning of words or terms used in particular districts, or 
by particular classes of people, 

the opinions of persons having special means of knowledge 
thereon, are relevant facts. 

50 . When the Court has to form an opinion as to the re- 
Opinion on relationship fationship of One person to another, the 
■when relevant. opinion, expressed by conduct, as to the 

existence of such relationship, of any person who, as a member of 
the family or otherwise, has special means of knowledge on the 
subject, is a relevant fact : 

Provided that such opinion shall not be sufficient to prove a 
.marriage in proceedings under the Indian Divorce Act,* or ia 
prosecutions under section 494, 495, 497» or 498 of the 'Indiaa 
Jenal Code.f 


• Act IV. of 1869. 


t Act XLV. of i 85 o. 
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Illusirations. 

(a.) The question is, whether A and B were married : The fact, that 
they were usually received and treated by their friends as husband and wife, 
is relevant. 

{b.) The question is, whether A was the legitimate son of B. The fact 
that A was always treated as such by members of the family is relevant. 

51 , Whenever the opinion of any living person is relevant, 

Grounds of opinion when grounds ou which such opinion is. 

lelevant. based are also relevant. 

lllusiraiio7t. 

An expert may give an account of experiments performed by him for 
the purpose of forming his opinion. 

Character when relevant. 

52 . In civil cases the fact, that the character of any person. 
In civil cases character to Concerned is such as to render probable 

prove conduct imputed, ir- Or improbable any conduct imputed to 
relevant, him, is irrelevant except in so far as 

such character appears from facts otherwise relevant. 

In criminal cases, previous 53 . In criminal proceedings, th6 

good character relevant. fact that the person accused is of a good 

character is relevant. 

54 . * In criminal proceedings, the fact that the accused person 
Previous bad character not has a bad character is irrelevant unless- 

relevant except in reply, evidence has been given that he Ms a 
good character, in which case it becomes relevant. 

Explanation i . — ^This section does not apply to cases in wWch 
the bad character of any person is itself a fact in issue. 

Explanation 2 . — A previous conviction is relevant as evidence 
of bad character, 

55 . In civil cases, the fact, that the character of any person is 
Character as affecting such as to affect the amount of damages 

damages. which he ought to receive, is relevant. 

Explanaiion.—hx sections 52, 53, 54, and 55, the word 
« character ” includes both reputation and disposition ; but, exupt 


♦ The present s, 54 has been substituted for the original by the Indian 
Evidence Act (1872) Amendment Act (III. of 1891), s. 6, 
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provided in section ^4* evidence may be given only oi general 
reputation and general disposition, and not of particular acts by 
’■which reputation or disposition, were shown. 


PART II.~ON PROOF. 

Chapter III. — Facts which need not be proved. 

Fact judicially noticeable 50 . No fact of which the Court 

need not be proved. will take judicial notice need be proved. 

Facts of which Court must 57 . The Court shall take judicial 

take judical notice, notice of the following facts : — 

(r) All laws or rules having the force of law, now or heretofore 
in force, or hereafter to be in force, in any part of British India ; 

(2) all public Acts passed or hereafter to be passed by Parlia- 
ment, and all local and personal Acts directed by* Parliament to be 
judicially noticed ; 

(3) Auicles of War for Her Majesty's Army or Navy; 

(4) the course ol proceeding of Parliament, and of the Councils > 
for the purposes of making Laws and Regulations established under 
the Indian Councils Actf or any ocher law for the time being re- 
lating thereto : 

jExplanaiion. — The word “ Parliament,” in clauses (2) and (4), 
includes — 

(1) the Parliament of the United Kingdom of Great Britain 

and Ireland ; 

(2) the Parliament of Great Britain : 

(3) the Parliament of England : 

(4) the Parliament of Scotland ; and 

(5) the Parliament of Ireland ; 

(5) the accession and the sign manual of the Sovereign for' 
the time being of the United Kingdom of Great Britain and Ireland ; 

(6) all seals of which English Courts take judicial notice ; the 
seals of all the Courts of British India,' and of all Courts out of _ 

* In the Explanation to s. 55, the italicized words have been Inserted, 
by the Indian Evidence Act (1872) Amendment Act (III, of 1891), s. 7. 

■f Stat. 24 & 25 Viet., c, 67. 
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British India, established by the authority of the Governor-General*' 
or any Local Government in Council ; the seals of Courts of A d- 
miralty and Maritime Jurisdiction, and of Notaries Public ; and all- 
seals which any person is authorized to use by any Act of Parlia- 
ment or other Act or Regulation having the force of law in British 
India; 

(7) the accession to office, names, titles, functions, and signa- 
tures of the persons filling, for the time being, any public office in 
any part of British India if the fact of their appointment to such 
office is notified in the Gazette of India, or in the official gazette of 
any Local Government ; 

(8) the existence, title, and national flag of every State or 
Sovereign recognized by the British Crown ; 

(9) the divisions of time, the Geographical divisions of the 
world, and public festivals, fasts, and holidays notified m the official 
gazette ; 

(10) the territories under the dominion of the British Crown; 

(n) the commencement, continuance, and termination of 
hostilities between the British Crown and any other Slate or body 
of persons ; 

(12) the names of the members and officers of the Court, 
and of their deputies and subordinate officers and assistants, and 
also of all officers acting in execution of its process, and of all 
advocates, attorneys, proctors, vakils, pleaders, and other persons 
authorized by law to appear or act before it ; 

(13) the rule of the Road “ on land or at sea.”t 

In all these cases,:]; and also on all matters of public history, 
literature, science, or art, the Court may resort for its aid to appro- 
priate books or documents or reference. 

If the Court is called upon by any person to take judici^ 
notice of any fact, it may refuse to do so unless and until such 
person produces any such book or document as it may consider 
necessary to enable it to do so. 

* For lists of such Courts, the Notifications printed on pp- 37 ^ 
374 of the Western India Volume of the Lists of British Enactments iniorce 
in Native States. . j 1, 

t The words quoted in s. 37, para. (13), have been inserted by 
Indian Evidence Act (1872) Amendment Act (XVIII. of 1872), s- 5 - ^ 

X For an additional case, see the Code of Civil Procedure (Ao • 
of 1908) s. 84. 
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58. No fact need be proved in any proceeding wluch the 
Facts admitted need not be parties thereto or their agents agree to 
proved. admit at the hearing, or which, before 

the hearing, they agree to admit by any writing under their hands, 
or which, by any rule of pleading in force at the lime, tliey are^ 
deemed to have admitted by their pleadings : 

Provided that the Court may, in its discretion, require the 
facts admitted to be proved otherwise than by such admissions. 


CHAPTER IV. 

Of Oral Evidence. 

Proof of facts by oral evi- 59. All facts, except the contents 

dence, of documents, may be proved by oral 

evidence. 

Oral evidence must be di- 60. Oral evidence must, in all 

recc. cases whatever, be direct; that is to 

say,— 1 

if it refers to a fact which could be seen, it must be the e^n- 
dence of a witness who says he saw it ; 

if it refers to a fact which could be heard, it must be the evi- 
dence of a witness who says he heard it ; 

if it refers to a fact which could be perceived by any other 
sense, or in any other manner, it must be the evidence of a writness 
who says he perceived it by that sense, or in that manner ; 

if it refers to an opinion, or to the grounds on which that 
opinion is held, it must be the evidence of the person who holds 
that opinion on those grounds : 

Provided that the opinions of experts expressed in any treatise 
commonly offered for sale, and the grounds on which such opinions 
are held, may be proved by the production of such treatise, if the 
author is dead, or cannot be found, or has become incapable of 
giving evidence, or cannot be called as a witness without an amount 
of delay or expense which the .Court regards as unreasonable : 

Provided, also, diat, if oral evidence refers to the existence or 
condition of any material tiring other than a document, the Cour 
pray, if it thinks fit, require the produci’on of such material thing for 
its inspection. 
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CHAPTER V. 


Of Documentary Evidence. 


Proof o£ contents oE docu- 61. The contents of documents 

“ents. ■ may be proved either by primaiy or by 

secondary evidence. 


Primary evidence. 


62. Primary evidence means the 
document itself produced for the inspec- 
tion of the Court. 


Expanaiion /. — Where a document is executed in several 
parts, each part is primary evidence of the document. 

Where a document is executed in counterparts, each counter- 
part being executed by one or some of the parties only, each 
counterpart is primary evidence as against the parties executing it. 

Explnnaiion 2.— Where a number of documents are all made 
by one uniform process, as in the case of printing, lithography, or 
photography, each is primary evidence of the contents of tire rest; 
but, where they are all copies of a common original, they are not 
primary evidence of the contents of the original. 

IHusiraiion. 

A person is shown to have been in possession of a number of placards, 
all printed at one time from one original. Any one oE the placards is 
primary evidence of the contents of any other, but no one of them is primary 
evidence of the contents of the original. 

Secondary evidence. . , Secondary evidence means and 

includes — 

(1) certified copies given under the provisions hereinafter 

contained ;* 

(2) copies made from the original by mechanical processes, 

which, in themselves, insure the accuracy of the 

copy, and copies compared with such copies ; 

(3) copies made from, or compared with, the original; 

(4) counterparts of document as against the parties who did 

not execute them ; 

(5) oral accounts of the contents of a document given by 

some person who has himself seen it. 


* See s. 76, infra. 
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Illustrations. 

(a.) A photograph of an original is secondary evidence of its contents, 
though the two have not been compared, if it is proved that the thing 
photographed was the original, 

(5.) A copy compared with a copy of a letter made by a copying- 
machine is secondary evidence of the contents of the letter if it is shown 
that the copy made by the copying-machine was made from the original. 

(c.) A copy transcribed from a copy, but aftertvards compared with the 
original, is secondary evidence, but the copy not so compared is not 
secondary evidence, of the original, although the copy from which it was 
transcribed was compared with the original. 

(cl.) Neither an oral account of a copy compared with the original nor 
an oral account of a photograph or machine-copy of the original, is 
secondary evidence of the original. 

Proof of documents by 04. Documents must be proved 

primaiy evidence. by pTimaiy evidence except in the cases 

hereinafter mentioned. 


Cases in which secondary 65. Secondary evidence may b® 

evidence relating to docu- given of the existence, condition, o^ 
ments may be given, contents of a document in the follow' 

ing cases : — 

(a) When the original is shown or appears to be in the 
possession or power — 

of the person against whom the document is sought to be 
proved, or 

of any person out of reach of, or not subject to, the pro- 
cess of the Court, or 

of any person legally bound to produce it, 

and when, after the notice mentioned in section 66, such 
person does not produce it ; 

(3) when the existence, condition, or contents of the ori- 
ginal have been proved to be admitted m writing 
by the person against whom it is proved, or by his 
representative in interest ; 

(c) when the original has been destroyed or lost, or when 

the party offering evidence of its contents cannot, 
for any other reason not arising from his own de- 
fault or neglect, produce it in reasonable lime ; 

(d) when the original is of such a nature as not to be easily 

moveable ; 
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{e) when the original is a public document within the 
meaning of section 74 ; 

(/) when the original is a document of whtch a certified’ 
copy is permitted by this Act, or by any other 
law in force m British India, to be given in evi- 
dence ; 

(^) when the originals consist of numerous accounts 
or other documents which cannot conveniently be 
examined in Court, and the fact to be proved is the 
general result of the whole collection. 

In cases {a), {c), (//), any secondary evidence of the contents of 
the document is admissible. 

In case (i), the written admission is admissible. 

In case {/) or ( /), a certified copy of the document, but no 
otlrer kind of secondary evidence, is admissible. 

In case (^', evidence may be given as to tlie general result of 
the documents by any person who has examined them, and who is 
skilled in (he examination of such documents. 

66. Secondary evidence of the contents of the documents 
Rules as to notice to pro- referred to in Section 65, clause (a), shall 
duce. not be given unless the party proposing 

to give such secondary evidence has previously given to ihe party 
in whose possession or power the document is, “ or to his attorney 
or pleader,”* such nocice to produce it as is prescribed by law; 
and, if no notice is prescribed by law, then such nodce as the 
Court considers reasonable vinder the cucirmstances of the case : 

Provided that such notice shall not be required in order 
to render secondary evidence admissible in any of the follow- 
ing cases, or in any other case in which the Court thinks fit to 
dispense with it ; — 

(1) When the document to be proved is itself a notice ; 

(2) when, from the nature of the case, the adverse par^' 

must know that he will be required lo produce it ; 

(3) when it appears or is proved that the adverse party 

has obtained possession of the original by 
or force ; 

• In s. 66, the words quoted have been inserted by Act XVIII. ofc 
1872, 3. 6. 
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' ( 4 ) when the adverse party or his agent has the original 

in Court; 

( 5 ) when the adverse party or his agent has admitted the 

loss of the document ; 

( 6 ) when the person in possession of the document is 

out of reach of, or not subject to, the process of 
the Court. 

67. If a document is alleged to be signed or to have been 
Proof of signature and '^^itten wholly or in part, by any per- 

handwriting of person alieg- son, the signature Or the handwntmg 
ed to have signed or written of SO much of the document as is 
document produced. alleged to be in that person’s hand- 

writing must be proved to be in his handwriting. 

68 . If a document is required by law to be attested, it shall 
Proof of execution of do- "ot be used as evidence until one at- 

cument required by law to testing witness at least has been called 
be attested. for the purpose of proving its execution 

if there be an attesting witness alive and subject to the process of 

the Court, and capable of giving evidence. 

69. If no such attesting witness can be found, or if the 
Proof where no attesting document purports to have been exe- 

witness found. cuted in the United Kingdom, it must 

be proved that the attestation of one attesting witness at least is in 
his handwriting, and that the signature of the person executing the 
document is in the handwriting of that person. 

70. The admission of a party to an attested document 

Admission of execution by of hs execution by himself shall be 

party to attested document. sufficient proof of its execution as, 
against him, though it be a document required by law to be, 

attested. 

71. If the attesting witness denies or does not recollect the 
Proof when attesting wit- execution of the document, its execu- 

ness denies the execution. tion, may be proved by other evidence. 

Proof of document not re- ,72. An attested document not 
suited by law to be attested, required by law to be attested may be 

proved as if it was unattested. 
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73. In order to ascertain whether a signature, writing, or seal 
Comparison of signature, is that of the persoD by whom it purports 
•writing, or seal, with others to have been written or made, any signa- 
admitted or proved. Writing, Or seal admitted or proved 

to the satisfaction of the Court to have been written or made by 
that person, may be compared with the one which is to be proved 
although that signature, writing, or seal has not been produced or 
proved for any otlier purpose. 

The Court may direct any person present in Court to write 
any words or figures for the purpose of enabling the Court to 
compare the words or figures so w'ritten with any words or figures 
alleged to have been written by such person. 

This section applies also^ with any necessary modifications, to 
finger impressions^’ 

Public Documents. 


Public documents. 


74. The following documents are 
public documents : — 


I . Documents forming the Acts, or records of the Acts — 


(i ) of the sovereign authority, 

(ii) of official bodies and tribunals, and 

(iii) of public officers, legislative, judicial, and executive, 

whether of British India, or of any other part of Her 
Majesty's dominions, or of a foreign country. 

2 . Public records kept in British India of private documents. 


Private documents. 


75. All other documents are pn- 

vate. 


76. Every public officer having the custody of a public 
Certified copies of public document which any person has a right 
documents. to inspect Shall give that person, on 

demand, a copy of it, on payment of the legal fees therefor, 
together with a certificate written at the fool of such copy that it is 
a true copy of such document or part thereof, as the case may be, 
and such certificate shall be dated and subscribed by such officer 
with his name and his official title, and shall be sealed whenever 
such officer is authorized by law to make use of a seal ; and sue 
copies so certified shall be called certified cop'es. 

* In s. 73, the last paragraph in Italics has been added by the Indian 
Evidence Act (V. of 1899), s. 3 (2). 
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Explanation. — Any officer who, by the ordinary couise of 
official duty, is authorized to deliver such copies, shall be deemed 
to have the custody of such documents within the meaning- of this 
section. 

77. Such certified copies may be produced in proof of the 
Proof of documents by contents of the public documents or 
production of certified copies, parts of the public documents of which 

they purport to be copies. 

Proof of other official 78 . The following public docu- 

docuraents. ments may be proved as follows : — 

(1) Acts, orders, or notifications of the Executive Government 
of British India in any of its departments, or any Local Govern- 
ment or any department of any Local Government — 

by the records of the departments, certified by the heads of 
those departments respectively, 

or by any document purporting to be printed by order of 
any such Government : 

(2) The proceedings of the Legislatures — 

by the journals of those bodies respectively, or by published 
Acts or abstracts, or by copies purporting to be 
printed by order of Government : 

(3) Proclamations, orders, or regulations issued by Her 
IMajesty, or by the Privy Council, or by any department of Her 
IMajesty's Government- — 

by copies or extracts contained in the London Gazette^ or 
purporting to be printed by the Queen’s Printer ; 

(4) The Acts of the Executive or the proceedings of the 
Legislature of a foreign country — 

by journals published by their authority, or commonly 
received in that country as such, or by a copy certi- 
, fied under the seal of the country or sovereign, or by 

a recognition thereof in some public Act of the 
Governor-General of India in Council ; 

(5) The proceedings of a municipal body in British India— 

by a copy of such proceedings certified by the legal keeper 
thereof, or by a printed book purporting to be 
published by the authority of such body : 

(. 6 ) Public documents of any other class in a foreign coiuitry— 
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by the original, or by a copy certified by the legal keeper 
thereof, with a certificate under the seal of a Notary 
Public, or of a British Consul or Diplomatic Agent, 
that the copy is duly certified by die officer having 
the legal custody of the original, and upon proof of 
die cliaracter of the document according to the law 
of the foreign country. 

PRESUJiraOXS AS TO DOCUMENTS, 


79. llic Court siiall presume every document purporting to 
Presumption as to Kenuinc- he a certificate, certified copy or other 
ness of certified copies. documents which is by law declared to be 

admissible as evidence of any particular fact, and which purports 
to be duly certified by any officer in British India, or by any officer 
in any Native State in alliance widr Her Majesty, who is duly autbor- 
iaed drereto by the Governor General in Council, to be genuine : 

Provided that such document is substantially in the form, and 
purports to be executed in die manner, directed by law in that 
behalf. 

The Court shall also presume that any officer, by whom any 
sucii document purports to be signed or. certified, held, when he 
signed it, the official character which he claims in such paper. 


80. Whenever any document is produced before any Cour 
Presumption as to docu- purporting to be a record or menioian' 
ments produced asrecoidof dum of the evidence, or of any part of 
evidence. evidence, given by a witness in a 

judicial proceeding, or before any officer authorized by law to take 
such evidence, or to be a statement or confession by any prisoner 
or accused person, taken in accordance with law', and purpordiog 
to be signed by any Judge or IMagistrate, or by any such officer as 
aforesaid, the Court shall presume — 

that the document is genuine ; 

that statements as to die circumstances under which it 
taken purporting to be made by the person signing it, ate true ; and 

that such evidence, statement, or coniession, was duly taken. 


81- The Court shall presume tlie genuineness ot every docu- 

m/ar>l njipnnrt-incr tO be the £,0ll001i 


Presumption as to gazettes, 
newspapers, private Acts of 
Parliament, and other docu- 
ments. 


ment purporting to be ttie 

• or the Gazelie of ot 


Gazelle, or 
Government 
Government, 


Gazette of any Bo^al 
or of any colony, depea' 
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4ency, or possession of the British Crown, or to be a newspaper or 
journal, or to be a copy of a private Act ol Parliament printed by 
the Queen’s Printer, and of every document purporting to be a 
document directed by any law to be kept by any person, such 
.document is kept substantially in the form required by law, and is 
produced from proper custody. 

82. When any document is produced before any Court, 

P,ea.mptioa as to docu- Pwportng » be a document which, by 
ment admissible in Kn^land l3,\V in forCG for tilG tilXIC DSing^ lU 

without proof of seal or England or Ireland, would be admis- 
signature. gjjjjg proof of any particular in any 

, Court of Justice in Eagland, or Ireland, without proof of the seal or 
stamp or signature auihenticating it, or of the judicial or official 
character claimed by the person by whom it purports to be signed, 
the Court shall presume that such seal, stamp, or signature is 
genuine, and that the person signing it held, at the hme when he 
signed it, the judicial or official character which he claims, 

and the document shall be admissible for the same purpose 
■for which it would be admissible in England or Ireland. 


83. The Court shall presume that 'maps or plans purporting 
Presumption as to maps or ^ be made by the authority of Govern- 
pians made by authority of meut were SO made and are accurate ; 
Government. maps or plans made for ffie purposes 

•of any cause must be proved to be accurate. 


,84. The Court shall presume the genuineness of every book 
.-Presumption as to coiiec- purporting to be printed or published 
tions of laws and reports of under the authority of the Government 
<3ecisions. gf country, and to contain any of 

the laws of that country, 

• and- of every book purporting to contain reports of decisions 
of the Courts of such country. 

85. The court shall presume that every document purporting 
' Presumption as to powers* i'O be a power-of-attorney, and to have 
of-attorney. been executed before, and authenticated 

By, a Notary Public, or any Court, Judge, Magistrate, British Consul 
or Vice-Consul, or representative of Her Majesty, or of the ‘ Goyem- 
oaent of India, was so executed and authenticated. 
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80. Tiie Court may presume that any docum&t -pu^orting 
P,esampti<,»asioccrtii:.d «> be : a certified copj;: obianyjeda 
copies of foreign judicial te- record 01 any country Mt forming part 
cords. of Her Majesty's dominions is : genuine 

and accurate ii the document purports to be certified in any nmr 
ner which is certified by any representative of Her Majesty,; or of, 
the Government of India, “in orfor’'*suchcountryto.betjieinM- 
ner commonly in use in that country for the certification of copies 
of judicial records. . , ; 

An officer who, with respect to atty territory or place not forming 
nf Her iVajestys dominions, is a Polihcal Agent therefor, as 
^defined in section 3, clause (^o), of the General Clauses Act, id 97 , 
shall for Ihe purposes 0/ this section, be deemed to be a representalae 
of the Government of India in and for the country comprising that 
territory or place. ■\ , ; . , 

87 . The Court may presume that any book to which it 

* nc bn books refer tor information on matters of pubuc 

,nfps "3 charts. ' or general interest, and that any publiskd 

map or chart, die statements of which are relevant ^ 
is produced for its inspection, was written and published 

person, and at the time and place, by whom or at which it purpor : 
to have been written or published. Vs ■ ' 

88. The Court may presume that a message fons'arded ; hop. 
Presumption as to tele- a telegraph office to the person fe.wg 

graphic messages. such message purports jo be addreK 

corresponds with a message delivered for transmission at the om 
from which the message purports to be sent; but the 
not make any presumption as to the person by whom such r 

was delivered for transmission. V'V ; ■: 

RP The Court shall presume that every document call^.. 
o b- n.stoduecx- for; and not produced after notice do. 
ecSfonT&S produce, was attested, stuped,; apd 

not produced. ecuted in the manner requiredpy faw-c 


• In 3 . 86 , the words quoted have been substituted for die ww* 
‘•resident in, >■ by the Indian Evidence Act (1872) Amendment Act I , 

as amended by s. 8 of the Indian Evid^^^d^Jl 

Amendment Act (III. of 1891 ), thd P?5f;§f„e?AcV'C 

stituted for the amended paragraph by ihe Indian < E«den 

1899), s. 4 * 
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90. Where any document, purporting or proved to be thirty 
Presumption as to docu- ysars old, is produced from any custody 
nients thirty, years old. which the Court in the particular case 

considers proper, the Court may presume that the signature and 
every other part, of such document, which purports to be in the 
handwriting of any particular person, is in that person's handwriting, 
and, in the case of a document executed or attested, that it was 
duly executed and attested by the persons by whom it purports to 
be executed and attested. 

Explanaiion , — Documents are said to be in proper custody if 
they are in the- place in which, and under the care of the person 
with whom, they would naturally be ; but no custody is improper 
if it is proved to have had a legitimate origin, or if the circumstances 
of the particular case are such as to render such an origin probable. 

This explanation applies also to section 81. 


Illustrations. 

(fl.) A has been in possession of landed property for a long time. He 
produces from his custody deeds relating to the land showing his titles to it : 
The custody is proper. 

(jb.) A produces deeds relating to landed property of which he is the 
mortgagee. The mortgagor is in possession : The custody is proper. 

(c.) A, a connection of B, produces deeds relating to lands in B's pos- 
session, which were deposited with him by B for safe custody ; The cus- 
tody is proper. 


CHAPTER VI. 

Of the Exclusion of Or.4L by Documentary Evidence. 


9 i. When the terms of a contract, or of a grant, or of any 
Evidence of terms of con- • disposition of property have been 


con- 
tracts, grants, and other dis- 
positions of property reduced 
to form of document. 


t ^ j 

reduced to the form of a document, and 
in all cases in which any matter is re- 
quired by law to be reduced to the form 
of a document, no evidence* shall be given in proof of the terms 
of such contract, grant, or other disposition of property, or of such 
matter, except the document itself, or secondary evidence of its 


* Evidence may, however, be taken where a Criminal Court finds that 
a confession or other, statement of an accused person has not been recorded 
in manner prescribed.— Sse the Code of Criminal Procedure (Act V- of 
*898). s. 533. 


Ev.— 4. 
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contents in cases in which secondary evidence is admissible under 
the^provisions hereinbefore contained. 

Exception /. — When a public officer is required by law to be 
appointed in writing, and when it is shown that any particular per- 
son has acted as such officer, the writing by which he is appointed 
need not be proved. 

Exception 2 . — Wills “ admitted to probate in British India ”* 
may be proved by the probate. 

Explanation t. — This section applies equally to cases in which 
the contracts, grants, or dispositions of property referred to are 
contained in one document, and to cases in which they are con- 
tained in more documents than one. 

Explanation 3. — Where there are more originals than one, 
one|originai only need be proved. 

Explanation j. — The statement, in any document whatever, 
of a fact other than the facts referred to in this section, shall not 
preclude the admission of oral evidence as to the same fact. 

lllustraiions, 

■ (a.) If a contract be contained in several letters, all the letters in which 
it is contained must be proved. 

(6.) If a contract is contained in a bill of exchange, the bill of ex- 
change must be proved. 

(c.) If a bill of exchange is drawn in a set of three, one only need be 
proved. 

(d.) A contracts in writing with B for the delivery of indigo upon 
certain terms. The contract mentions the fact that B had paid A the price 
of other indigo contracted for verbally on another occasion. 

Oral evidence is offered that no payment was made for the other indigo ; 
The evidence is admissible. 

le.) A gives B a receipt for money paid by B. 

Oral evidence is offered of the payment. ' 

The evidence is admissible. 

92. When the terms of any such contract, grant, or other dis- 

Exclusion of evidence of position of property, or any 
oral agreement. quired by law to fae reduced to the lorm 

.of a document, have been proved according to the last section, no 

These words in s. 91, ExcsfHon 2 , have been substituted ^ 
words “under the Indian Succession Act’* by- the Indian Evidence • 
Amendment Act (XVUl. of 1872), a. 7. 



of 1872.] 


BVIDENCE. 


5 ’r' 

evidBnce of any ‘ oral agreement or statement shall be admitted, 
as between the parties to any such instrument or their representk- ' 
lives in interest, for the purpose of contradicting, varying, adding to 
or subtracting from, its terms : 

Proviso 1 . — Any facts may be proved which would invalidate 
any document, or which would entitle any person to any decree or' 
order relating thereto ; such as fraud, intimidation, illegality, want 
of due execution, want of capacity in any contracting party, want 
or* failure of consideration, or mistake in fact or law. 

■ Proviso 2 . — The existence of any separate oral agreement as- 
I0 any matter on which a document is silent, and which is not ih-- 
consistent with its terms, may be proved. In considering whether 
or not this proviso applies, the Court shall have regard to the degree 
of formality of the document. 

Proviso j . — The existence of any separate oral agreement, 
constituting a condition precedent to the attaching of any obligation 
under any such contract, grant, or disposition of property, may be 
proved. 

Proviso 4 . — The existence of any distinct subsequent oral 
agreement to rescind or modify any such contract, grant, or dis- 
position of property may be proved, except in cases in which such 
contract, grant, or disposition of property is by law required to be 
in writing, or has been registered according to the law in force for 
the time being as to the registration of documents. 

Proviso 5. — Any usage or custom, by which incidents no 
•expressly mentioned in any contract are usually annexed to con- 
tracts of that description, may be proved : Provided that the an- 
nexing of such incident would not be repugnant to, or incqnsistent 
with, the express terms of the contract. 

Proviso 6 . — Any fact may be proved which shows in what 
manner the language of a document is related to existing facts. 

Illustrations. 

(fl.) A policy of insurance is effected on goods “ in ships from Calcutta 
( to London." The goods are shipped in a' particular ship which is lost. 

V The fact, that that particular sh^p was orally excepted from the policy, 
cannot be proved. 


In s. 92, Proo. I, the italicized word “or” has been . substituted for 
® Indian Evidence Act (1872) iVm'eridment Act 
>}' tXVIII. of 1872). ' . . j 
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(i.) A agrees absolutely in writing to pay B Rs, 1,000 on the first March. 
1873. The fact, that, at the same time, an oral agreement was made that the 
money should not be paid till the thirty-first March, capnot be proved. • 

(c.) An estate called “ the Rampuf Tea Estate ” is sold by a deed 
which contains a map of the property sold. The fact, that land not inclu- 
ded in the map had always been regarded as part of the estate, and was 
meant to pass by the deed, cannot be proved. 

{d.) A enters into a written contract with B to work certain mines, the 
property of B, upon certain terms. A was induced to do so by a mis- 
representation of B’s as to their value : This fact may be proved. 

(e.) A institutes a suit against B for the specific performance of a con- 
tract, and also pays that the contract may be reformed as to one of its 
provisions, as that provision was inserted in it by mistake : A may prove 
that such a mistake was made as would by law entitle him to have the 
contract reformed. 

(/.) A orders goods of B by a letter in which nothing is said as to the 
time of payment, and accepts the goods on delivery. B sues A for the 
price s A may show that the goods were supplied on credit for a terra still 
unezpired. 

ig.) A sells B a horse, and verbally warrants him sound. A gives B 
a paper in these words — " Bought of A a horse for Rs. 500 : ’’ B raay 
prove the verbal warranty. 

' (h.) A hires lodgings of B, and gives B a card on which is written— 

Rooms, Rs. 200 a month : ’ A may prove a verbal agreement that these 
erms were to include partial board. 

A hires lodgings of B for a year, and a regularly-stamped agreement, 
drawn up by an attorney, is made between them. It is silent on the subject 
of board ; A may not prove that board was included in the terms- verbally. 

(/.) A applies to B for a debt due to A by sending . a receipt for the 
money. B keeps the receipt, and does not send the money ; In a suit for 
the amount, A may prove this. 

(j.) A and B make a contract in writing to take effect upon the hap 
pening of a certain contingency. The writing is left with B, who sues A 
upon it : A may show the circumstances under which it was delivered. 

93. When the language used in a document Is, on its face, 
Exclusion of evidence to ambiguous Of defective, evidence may 
explain or amend ambiguous not be given of facts which- woulci snO 
document. j^g meaning, or supply its defects. 

Illustrations. 

Rs 

(a.) A agrees, in writing, to sell a horse to B for “ Rs. 1,000 or 
1 , 500 : ” 

Evidence cannot be given to show which price was to be given. 

(i.) A deed contains blanks : Evidence, cannot be given of facts whi 
'would show how they were meant to be filled. 
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94. When language used in a document is plain in itself. 

Exclusion of evidence ^nd when it applies accurately to exist- 

^fifainst application of docu» ing facts,, evidence may not be given to 

meat to existing facts. show that it was not meant to apply to 

such facts. 

Illustration, 

A sells to B, by deed, “ my estate at Rampur containing 100 bighas." 
A has an estate at Rampur containing 100 bighas : Evidence may not be 
given of the fact that the estate meant to be sold was one situated at a 
different place, and of a different size. 

95 . When language used in a document is plain in itself. 

Evidence as to document is unmeaning in reference to exist- 

unmeaning in reference to ing bicts, evidence may be given to show 

existing facts. that it was used in a peculiar sense. 

Illustration, 


A sells to B, by deed, “ my house in Calcutta." 

A had no house in Calcutta, but it appears that he had a house at, 
Howrah, of which B had been in possession since the execution of the deed : 

These facts may be proved to show that the deed related to the house 
at Howrah. 

96. When the facts are such that the language used might 
Evidence as to application have been, meant to apply to any one, 

of language which can apply and could not have been meant to apply 
to one only of several persons, to more than one, of Several persons or 
things, evidence may be given of facts which show which of those 
persons or things it was intended to apply to. 

Illustrations, 

[a.) A agrees to sell to B, for Rs. 1,000, “ my white horse.” A has 
two white horses : Evidence may be given of facts which show which of 
them was meant. 

(6.) A agrees to accompany 8 to Haidrabad : Evidence may be given 
of facts showing whether Haidrabad in the Deccan or Haidrabad in Sindh 
was meant. 


97. When the language used applies partly to one set of 


Evidence as to application 
of language to one of two 
sets of facts, to neither of 
’ which the whole 'correctly 
Applies. 


existing facts and partly to another set 
of existing facts, but the whole of it 
does not apply coriectly to either, evi- 
dence may be given to show to which 
of the two it was meant to apply. 
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iUuftradon, 

A a,i;rc\:3 to soiJ to B " my !.tini at X iii the occupation of Y." A has 
land at X, but not in the occupation of Y ; and he ha^ land in the occu- 
pation of Y, bat it ia not at X: Evidenco may be sjiven of facta showing 
which he meant to sell. 

9S. Evitienco may be given to show the meaning of illegibie 
I- yhlcnec as to tncatiing of or not commonly intelligible characters 
illcgii-lc character, tVc. of foreign, obsolete, technical, local, and 

provincial expressions of abbreviations, and ci words used in a 
peculiar sense. 


Illuiirniioii. 

A, a sculptor, agrees to sell to B ' all my mods.' A has both models 
and modelling touli •. Evidcuce may be given to show whicii he meant 
to sell. 


99. Persons, who 

Who in.iy give evidence of 
agreement varying terms of 
document. 


are not parties to a document or their 
representatives in interes:, may give evi- 
dence ot any facts tending to show a 
coniomporaneous agreeuicmt varying the 
terms of the document. 


Jllustration. 

A and B make a contract in writing that B shall sell A certain cadoa 
to be paid for orr delivery. At the same ' time they m.ake an oral agree- 
ment that three months’ credit shaff be given to A ; This could not be 
ahown as between A and B, but it might be shown by C it it aiTected his 
interests. 

100. Nothing in this chapter contained shall be taken to 
Saving of provisions of affect any of the provisions of the 
Indian Succession Act rclat- Succession Act (X, of 1805 ) as to tn 
ing to wills. construction of wills. 


PART HI.— PRODUCTION AND EFFECT OF 
EVIDENCE. 

Chm>ter VII. — Of THE Burden of Proof. 

101. Whoever desires any Court to give judgment as to any 
•a j t c legal right or liability dependent on t je 

Burden of proof. existence of facts which he asserts must. 

prove that those facts exist. 
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When a person is bound to prove the existence of any fact , 
it, is said that the burden of proof lies on that person. 

Illustrations, ‘ 

(fl.) A desires a Court to give judgment that B shall be punished for a 
crime which A says B has committed : 

A must prove that B has committed the crime. 

(6.) A desires a Court to give judgment that he is entitled to certain 
land in the possession of B by reason of facts which he asserts, and which 
B denies, to be true ; 

A must prove the existence of those facts. 

102. The burden of proof in a suit or proceeding lies on that 
On whom burden of proof person who would fail if no evidence at 

lies. all were given on either side. 

Illustrations, 

(a.) A sues B for land of which B is in possession, and which, as A 
asserts, was left to A by the will of C, B’s father. 

If no evidence were given on either side, B would be entitled to retain 
his possession : 

Therefore the burden of proof is on A. 

(6.) A sues B for money due on a bond. 

The execution of the bond is admitted, but B says that it was obtained 
fay fraud, which A denies. 

If no evidence were given on either side, A would succeed, as the bond 
is not disputed, and the fraud is not proved : 

Therefore the burden of proof is on B. 

103. The burden of proof as to any particular fact lies on that 
Burden of proof as to par- person who wishes the Court to believe in 

ticular fact. its existence unless it is provided by any 

law that the proof of that fact shall he on any particular person. 

lllusiraiio7i. 

A prosecutes B for theft, and wishes the Court to believe that ^ ad- 
mitted the theft to C s A must prove the admission. ^ 

B wishes the Court to believe that, at the time in question, he was 
elsewhere : He must prove it. , 

104- The burden of proving any fact necessary to be proved 
Burden of proving fact to enable any person to give evi- 

be proved to make evidence dence of any other fact is on the person 
admissible. ^jshes to give such evidence. ■ 
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IlUistrations, 


(a.) A wishes to prove a dying declaration by B ; A must prove B’s 
death. 

{b.) A wishes to prove, by secondary evidence, the contents of a lost 
document ; 

A must prove that the document has been lost. 

105. When a person is accused of any ofience, the burden of 

Burden of nroving that the existence of circumstances 

case of accused comes within bringing the case within any or the 
exceptions. general exceptions in the Indian Penal 

Code, or within any special exception or proviso contained in any 
other part of the same Cede, or in any law defining the offeitce, is 
upon him, and the Court shall presume the absence of such cir- 
cumstances. 

Illustraiio»s, 

{a.) A, accused of murder, alleges that, by reason of unsouudness of 
mind, he did not know the nature of the act : 

The burden of proof is on A. 

(6.) A, accused of murder, alleges that, by grave and sudden provoca- 
tion, he was deprived of the power of self-control : 

The burden of proof is on A. 

(c.) Section 323 of the Indian Penal Code provides that, whoever, 
except in the case provided for by section 335, voluntarily causes grievous 
hurt, shall be subject to certain punishments. 

A is charged with voluntarily causing grievous hurt under section 325 J 

The burden of proving the circumstances bringing the case under 
section 335 lies on A. 

106. When any fact is specially within the knowledge of 
Burden of proving facts any person, the burden of proving that 

specially within knowledge. fact is upon him. 


Illustrations. 


(n ) When a person does an act with some intention other than tba 

which the character and circumstances of the act suggest, the burden 0 
proving that intention is upon him. 

(b.) A is charged with travelling on a railway without a ticket;- The 
burden of proving that he had a ticket is on him. 


107. Wlien the question is whether a man is alive or dead, 

Burden of proving death it is shoWU that he WaS ^ 

of person known to have been thirty years, the burden of pro o 
alive within thirty years. he is dead is on the person who auirius 
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108- “ Provided that/'* when the question is whether a man 
Burden of proving that dead, and it is proved that he 

person is alive who has not has not been heard of for seven years by 
been heard of for seven those who would naturally have heard 

of him if he had been alive, the burden 
of proving that he is alive is shifted /of the person who affirms it. 


109 . When the question is, whether persons are partners, 
Burden of proof as to landlord and tenant, or principal and 
relationship in the cases of agent, and it has been shown that they 
partners, landlord and tenant, have been acting as such, the burden of 
principal an agent. proving that they do not stand, or have 

ceased to stand, to each other in those relationships, respectively, is 
on the person who affirms ic. 


110. When the question is, whether any person is owner of 
Burden of proof as to anything of which he is shown to be in 
ownership. possession, the burden of proving that 

he is not the owner is on the person who affirms that he is not the 
owner. 


111. Where there is a question as to the good faith of a 
Proof of good faith in transaction between parties, one of 

transactions where one party whom stands to the Other in a position 

bin relation of active con- of active confidence, the burden of 

" proving the good faith of the transaction 

is on the party who is in a position of active confidence. 


Illustrations. 

(a.) The good faith of a sale by a client to an attorney is in question 
in a suit brought by the client s The burden of proving the good faith of 
the transaction is on the attorney. 

(6.) The good faith of a sale by a son just come of age to a father is 
in question in a suit brought by the son : The burden of proving the good 
faith of the transaction is on the father. 

112. The fact, that any person was born during the conti- 
Birth during marriage con- tinuance of a valid marriage between his 
elusive proof of legitimacy. mother and any man, or within two 
hundred and eighty days after its dissolution, the mother remaining 

* In s. 108, the words quoted have been inserted by s. 9, Act XVIII. 
1872. • I 

7i italicised words have been substituted for the word' 

on, by s. 9, Act XVIII., 187a.' 
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unmarried, shall be conclusive proof that he is the legitimate son of 
that man unless it can be .shown that the parties to the marriage 
had no access to each other at any time when he could have been 
begotten. 

113- A notification in the Gazeiie of India that any portion 
Proof of cession of terri- of British territory has been ceded to 
tory. any Native State, Prince, or Ruler,* 

shall be conclusive proof that a valid cession of such territory took 
place at the date mentioued in such notification. 

114. The Court may presume the existence of any fact 
Court may presume ex- which it thinks likely to have happened, 
istencc of certain facts. regard being had to the common course 

of natural evetits, human conduct, and public and private business , 
in their relation to the facts of the particular case. 

Illusirations. 


The Court may presume — 

(a.) that a man who is in possession of stolen goods soon after the 
theft is either the thief, or has received the goods knowing them to be 
stolen, unless he can account for his possession ; 

{b.) that an accomplice is unworthy of credit unless he is corroborated 
in material particulars ; 

(c.) that a bill of exchange, accepted or endorsed, was accepted or 
endorsed for good consideration ; 

{d.) that a thing or state of things which has been shown to be in ex- 
istence within a period shorter than that within which such things or state 
of things usually cease to exist, is still in existence ; 

(<?.) that judicial and official acts have been regularly performed ; 

{/.) that the common course of business has been followed in parh* 
cular cases ; 

[g.) that evidence which could be and is not produced would, if 
produced, be unfavourable to the person who withholds it ; 

{k.) that, if a man refuses to answer a question which he is not com^ 
pelled to answer by law, the answer, if given, would be unfavourable 

him ; 

(*.) that, when a document creating an obligation is in the hands o 
the obligor, the obligation has been discharged. 

But the Court shall also have regard to such facts as the 
considering whether such maxims do or do ttot apply to the pa 
' case betore it — 


’* See, for example, Gasette of India, Jan. 4, 1873, Pt. !•, P- 
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as to illustration (a.)— a shopkeeper has in his till a marked rupee soon 
after it was stolen, and cannot account for its possession specifically, but is 
continually receiving rupees in the course of his business ; 

as to illustration (b.) — A, a person of the highest character, is tried for 
causing a man’a death by an act of negligence in arranging certain machin- 
ery. B, a person of equally good character, who also took part in the ar- 
rangement, describes precisely what wis done, and admits and explains the 
common carelessness of A and himself ; 

as to illustration ( 4 .) — a crime is committed by several persons : A, B, 
and C, three of the criminals, arc captured on the spot, and kept .ipart from 
each other. Each gives an account of the crime implicating D, and the 
accounts corroborate each other in such a manner as to render previous 
concert highly improbiblo ; 

as to illustration (c.) — A, the drawer of a bill of exchange, was a man 
of business. B, the accepter, was a young and ignorant person, completely 
under A’s influence ; 

as to illustration {d .) — it is proved that a river ran in a certain course 
five years ago, but it is known that there have been floods since that time 
which might change its course ; 

as to illustration (e.) — a judicial act, the regularity of which is in ques* 
tion, was performed under exceptional circumstances ; 

as to illustration (/.) — the question is, whether a letter was received ; 
it is shown to liave been posted, but the usual course of the post was 
interrupted by disturbances ; 

as to illustration (g.) — a man refuses to produce a document which 
would bear on a contract of small importance on whicii he is sued, but 
which might also injure the feelings and reputation of his family ; 

as to illustration (A.) — a man refuses to answer a question which he is 
not compelled by law to answer, but the answer to it might cause loss to 
him in matters unconnected with the matter in relation to which it is 
asked ; 

as to illustration (».) — a bond is in possession of the obligor, but the 
circumstances of the case are such that he may have stolen it. 


Chapter VIII. — Estoppel. 


115. When one person has, by his declaration, act, or 
. omi.ssion, intentionally caused or per- 

’ mitied another person to believe a thing 

to be true, and to act upon such belief, neither he nor his repre- 
sentative shall be allowed, in any suit or proceeding between hitnself 
and such person or his representative, to deny ’ the truth of that 
thing. 


* 
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Illustration. 

A intentionally and falsely leads B to believe that certain land belongs 
to A, and thereby induces B to buy and pay for it. 

The land afterwards becomes the property of A, and A seeks to set aside 
the sale on the ground that, at the time of the sale, he had no title : He 
must not be allowed to prove his want of title. 


116. No tenant of imraoveale property, or person claiming 
„ , , , , , through such tenant, shall, during the 

s oppe o enan . continuance of the tenancy, be permitted 

to deny that the landlord of such tenant had, at the beginning of 
the tenancy, a title to such immoveable property ; and no person 
and of license of person in who Came upon any immoveable pro- 
possession. party by the license of the person in 

possession thereof shall be permitted to deny that such person had 
a title to such possession at the time when such license was given. 


117. No acceptor of a bill of exchange shall be permitted 
Estoppel of acceptor of ‘0 'hat the drawer had authority to 
bill of exchange, bailee, or draw such bill, or to endorse it ; nor snail 
licensee. auy bailee or licensee be permitted to 

deny that his bailor or licensor had, at the time when the bailment 
or license commenced, authority to make such bailment, or grant 
such license. 


Explanaiwn /. — -The acceptor of a bill of exchange may deny 
that the bill was really drawn by the person by whom it purports to 
iave been drawn. 


Explanation 3 . — ^If a bailee delivers the goods bailed to a 
person other than the bailor, he may prove that such person had a 
right to them as against the bailor. 


Chapter IX. — Of Witnesses. 


118. All persons shall be competent to testify 


- Court considers that they are prevented 

Who may testify. understanding the question put to 

,them, or from giving rational answers to those questions, by 
years, extreme old age, disease, whether of body or mind, 0 
other cause of the same kind. 
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Explanation . — A lunatic is not incompetent to testify unless 
he is prevented by his lunacy from understanding- the questions - 
put to him, and giving rational answers to them. 


119. A witness who is unable to speak may give his evidence 
_ , . 'in any other manner in whicli he can 

um witn'.,sses. make it intelligible, as by writing, or by 

sign; but such writing must be written, and the signs made, in open 
Court, 


Evidence so given shall be deemed to be oral evidence. 


120. In all civil proceedings, the parties to the suit, and the 
Parties to civil suit and husband or wife of any party to tlie suit, 
their wives or husbands. shall be competent Witnesses. In crimi- 
Husband or wife of person nal proceedings against any person, the 
under criminal trial. husband or wife of such persoH, respec- 

tively, shall be a competent witness. 


121. No Judge or Magistrate shall, except upon the special' 
, , , , order of some Court to which be is sub- 

Ju ges an agis rates. ordinate, be compelled to answer any. 

questions as to his own conduct in Court as such Judge or Magis- 
trate, or as lo anything which came to his knowledge in Court as 
such Judge or Magistrate ; but .he may be examined as to other 
matters which occurred in his presence whilst he was so acting. 


Illustrations, 

(a.) A, on his trial before the Court of Session, says that a deposition 
was improperly taken by B, the Magistrate ; B cannot be compelled to 
answer questions as to this, except upon the special order of a superior 
Court. 

(6.) A is accused before the Court of Session of having given false 
evidence before B, a Magistrate s B cannot be asked what A said except 
upon the special order of the superior Court. 

(c.) A is accused before the Court of Session of attempting to murder 
a police-officer whilst on his trial before B, a Sessions Judge: B may ber 
examined as to what occurred. 

122. No person who is or has been married shall be com- 
Communications during pelled to disclose any communication 
marriage. made to him during marriage by an 7 

person to whom he is or has been married ; nor shall he be per- 
mitted to disclose any such communication, unless the person who 
made it or his representative in interest consents except in suits.' 
between married persons, or proceedings in which one married. 
person is prosecuted for any crime committed against’ the other. ' ' 
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123. No one* shall be psnnliti-d io give any evidence derived 
Evidcacu as tu aff.airs of from unpublished official records relat- 
Stutc. ing 10 any affairs of Slate except with 

the penni?sion of tile officer at the head of tlie Department con- 
cerned, \>'i.o shall give or withhold such permission as the thinks fit. 


124- No public officer .shall be compelled to disclose com- 
, .... municatioiis made to him in official 

1CU1 cui..inunitu ion... when the considers that the 

public iiiierests would sutler by the disclosure. 


125.'* No Magistrate or police-officerf shall be compelled 
Inforinatioii a.i tocoiiiniis- to say wiieiicc he got ai)}’ information 
sion of otfc.accs. as to the commisbion of any offence, 

and no rev'enue-officer shall be compelled to s.ay whence he got 
any information as to the commission of any ofience against the 
public revenue. 


JSxplanadon. — “ Revenue-officer " in this section means any 
officer employed in or about the business of any branch of the 
public revenue. 

126. No barrister, attorney, pleader, or vakil sliall, at any 
Prufcsbional cotmnuiiica- time, be permitled, unless With his 
tions* chetu's express consent, to disclose any 

communication made to him in the course, and for the purpose, 
of his empio) merit as such barrister, pleader, attorney, or vakil, b)’ 
or on behalf of his client, or to state the contents or condition of 
any document with wiiich he has become acquainted in the course, 
and for the purpose, of his professional employment, or to disclose 
any advice given by him to bis client in the course, and for the 
purpose, of such employment ; 

Provided that nothing in this section shall protect from dis* 
closure — 


(ij any such communication made in furtherance of any 
illegalj purpose; 


* Sub-.titutqd, by Act III. of 18S7, for the section originaiiy , 

t All the privileges which a police-officer has under s. 
have been conferred on a Commandant or Second in Command 
Police in Burma . — See the Burma Military Police Act (XV. of 1887)1 s. 3 * 
± The word "illegal" has been substituted for the word “ cnminai 
by the Indian Evidence Act Amendment Act (XVIII. of 1872), s. 10.' 
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. (2) any fact observed by any barrister, pleader, attorney, or 
vakil in the course of his employment as such, showing that any 
crime or fraud has been commuted since the commencement of 
his employment. 

It is immaterial whether the attention of such barrister, plead- 
er,* attorney, or vakil was or was not directed to such fact by or 
on behalf of his client. 

Explanaiion, — The obligation stated in this section continues 
after the employment has ceased. 

Illustrations. 

(a.) A, a client, says to B, an attorney, “ I have committed forgeryj 
and I with you to defend me : ” 

As the defence of a man known to be guilty is not a criminal purpose, 
this communication is protected from disclosure. 

(6.) A, a client, says to B, an attorney, “ I wish to obtain possession 
of property by the use of a forged deed on which I request you to sue : ” 

This communication, being made in furtherance of a criminal purpose, 
is not protected from disclosure. 

(c.) A being charged with embezzlement, retains B, an attorney, to 
defend him. In the course of the proceedings, B observes that an entry 
has been made in A’s account-book, charging A with the sum said-to have 
been embezzled, which entry was not in the book at the commencement of 
his employment; 

This being a fact observed by B in the course of his employment, 
showing that a fraud has been committed since the commencement of the 
proceedings, it is not protected from disclosure. 

127 . The provisions of section 326 shall apply to inter** 
Section 126 to apply to preters, and the clerks or servants of 

interpreters, &c. barristers, pleaders, attorneys, and 

vakils. 

128 . If any party to a suit gives evidence therein at his own 
Privilege not waived by instance or Otherwise, he shall not be 

volunteering evidence. ' deemed to have consented thereby to 

such disclosure as is mentioned in section 126; and, if any party 
to a suit or proceeding calls any such barrister, pleader,* attorney, 
or vakil as a witness, he shall • be deemed to have consented to 
Such disclosure only if he questions such barrister, pleader,* 

* In ss. 126 and 128, the word “ pleader,” wherever it occurs, has been 
inserted by the Indian Evidence Act (1872) Amendment Act (XVIfl. of 

1872), s. 10. 
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him and his 
as a witness, in 
such' communi* 


i,b:r“,°sr 

12S. No one shall be compelled to dispose to the Court 
Confidential communica- any confidential communication which 
nons With e^al advisers. has taken place' between 
legal professioival adviser unless he offers himself 
which case he may be compelled to disclose any 
cations as may appear to the Court necessary to be known in 
order to explain any evidence which he has given, but no others. 

1 30. No witness who is not a party to a suit shall be compelled 
Production of title-deeds ^ produce bis title-deeds to any DroDertv 

of not a pa,.y. ^ or any document in virtue of wliich he 

holds any ptoperty as pledgee or mortgagee, or any document the 
produclton of wlitch mtght tend to crtmittate him, unless he has 
agreed m wming to produce them with the person seeking the pto- 
duction of such deeds, or some person through whom he claims. 

131. No. one shall be compelled to produce documents in 
Production of documents possession which any. odior person 

would be entitled to refuse to produce 
It they were in his possession unless 
such last mentioned person consents to 
their production. 


which another person, having- 
possession, could refuse to 
produce. 


132. A witness shall 


not be excused from answering any 

Witness not excused from Question as to any matter relevant to 
answering on ground that tho , 

answer will criminate. . ^ IH ISSUe in any suit, Of in 

, j .u a .L criminal proceeding, upon 

the ground that the answer to such question will criminate, o'r may 

^ indirectly, to criminate, such witness, or that it 
will expose, or tend,_ directly or indirectly, to expose, such witness 
to a penalty or lorfeiture of any kind : 

Provided that no such answer, which a witness shall be com* 
Proviso. pelled to give, shall subject him to 

... . . any arrest or prosecution, or be. proved 

against him in any criminal proceeding, except a prosecuuon for 
giving false evidence by such answer. 

133. An accomplice shall be a competent witness against 
Accomplice. . accused person ; and a conviction 

Illegal merely because it proceeds 
upon- the uncorroborated testimony of an' accomplice. 
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134. No particular 

Number of witnesses. 


number of witnesses shall, in any 
case, be required for the proof of any 
fact. 


Chapter X. — Of, the Ex-uunation of Witnesses. 


135. The order in which witnesses are produced and ex-- 
Order of production and amined shall be regulated by the law 
examination of witnesses. and practice for the time being relating 
to civil and criminal procedure respectively, and, in the absence 
of any such law, by the discretion of the Court. 

133. When either party proposes to give evidence of any 
Judge to decide as to, ad- fact, the Judge may ask the party pro- 
missibdity of evidence. posing to give the evidence in what 

manner the alleged fact, 'if proved, would be relevant; and the 
Judge shall admit the evidence if he tlunks that the fact, if proved, 
woidd be relevant, apd flot .otherwise. 

If the fact proposed , to be prpved is one of which evidence is 
admissible only upon proof of some other fact, such last-mentioned 
fact must be proved before evidence is given of the fact first men- 
tioned unless the pariy undertakes to give proof of such fact, and 
the Court is satisfied with such , undertaking. 

If the relevancy of one alleged fact depends upon another 
alleged fact being first prov.ed, the Judge iqay, in his discretion, 
either permit evidence of ,the first fact to be given before the second- 
I fact is proved, or require evidence to be given of the second fact 
, before evidence is given of the first fact. 


Ulustralions, 

; (a.) It is proposed to prove a statement about a relevant fact by a- 

person alleged to be de^d, which statement is relevant under s. 32 ; i 

( The fact, that the person is dead, must Jje proved by the person propos- 
mg to prove the statement before evidence is given of the statement, 

(6.) It is proposed to prove, by a qopy, the contents of a document 
said to be lost : 

The fact, that the original isdpst, must be proved, by the person pro- 
posing to produce the copy, before the copy is produced, 

(c.) A is accused of receiving stolen property knowing it to have. been 
* stolen ; ' 
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It is proposed to provcjthat he denied the possession of the property. 

The relevancy of the denial depends on the identity of the property. 
The Court may, in its disci ction, either require the property to be identified 
before the denial of the possession is proved, or permit the denial of the 
possession to be proved before the property is identified. 

(d.) It is proposed to prove a fact (A) which is said to have been the 
cause or effect of a fact in issue. There are several intermediate facts 
(B, C. and D). which must be shown to exist before the fact (A) can be 
regarded as the cause or effect of the fact in issue ; The Court may either 
permit A to be proved before B, C, or D is proved, or may require proof.of 
B, C, and D before permitting proof of A. , 


1S7. The e-Samination of a witness by the party who calls 

him shall be called his examination- 


Examination'in-chief. 


in-chief. 


• Cross-examination* 


The examination of a witness by 
the adverse parly shall be called his 
cross-examinati on. 


The examination 

Re-examination. 


of a witness, - subsequent to the cross-e.w 
amination, by the party who called him, 
shall be called his re-examination. 


138. Witnesses shall be first examined-in-chief; then (if the 
Order of examinations. adverse party so desires) cross-ex- 

■ Direction of re-examina- amined, then (if the party calling him 
tion* ' so desires) re-examined. 


The examination and cross-examination must relate to relevant 
facts, but the cross-examination need not be confined to the facts to 
which the witness testified on his examination-in-chief. 

The re-examlnation shall be directed to the explanation of 
matters referred to in cross-examination ; and, if new matter is. by 
permission of the Court, introduced tn re-examination, the adverse 
party may further cross-examine upon that matter. 


139. A person summoned to produce a document does 
o • L- t not become a witness by the mere fac 

son called to produce a docu- that he produces it, and cannot p _ ^ 
ment. examined unless and until he is 

as a witness. ’ 


cailfid 


. , 140. Witnesses to character may 

Witr esses to character. cross-examined and re-examined. 
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141. Any question suggesting the answer which the person 

putting it wishes ' or expects to receive is 
Leading questions. Called a leading question. 

142. Leading questions must not, if objected to by the 
When they must not be adverse party, be asked in an exaraba- 

-.asked. tion-in-cliief, or in a re-examination, ex- 
cept with the permission of the Court. ’ ' 

The Court shall permit leading questions as to matters which 
.are introductory or undisputed, or which liave, it its opinion, been 
.already sufficiently proved. 

143. Leading questions may be 
. When they may be asked. Jn cross-examination. 

144. Any witness may be asked, whilst under e-xamination, 

Evidence as to matters in wheffier any contract, grant, or other 

^yriting. disposition of property as to which he is 

giving evidence, was not contained in a document ; and, if he says 
that it was, or if he is about to make any statement as to the con- 
tents of any document, which, in the opinion of ihe Court, ought to 
be produced, tlie adverse party may object to such evidence bang 
.given until such document is produced, or until facts have been 

proved which entitle the party who called tlie witness to give 

secondary evidence of it. 

Explanation. — A witness may give, oral evidence of statements 
made by other persons about the contents of documents if such 
statements are in themselves relevant facts. 

'Illustration. ' - ' • 

The question is, whether A assaulted B. 

C depose's that he heard A say to D, “ B wrote a letter accusing me of 
theft, and 1 will be revenged on him: ” This statement is relevant as. show- 
ing A’s motive for. the assault, and evidence may be given of it, though no 
-other evidence is given about the letter. 

145. A witness may be cross-examined as to previous state- 
- Cross-examination as to .ments made by him in writing or re- 
previous statements in writ- duced into writing, and . relevant to 

matters in question, without such writing 
being shown to him, or being proved ; but, if it is intended to con- 
-'tradict him by the writing,* his attention must, before the writing 


* This applies to police-diaries . — See s. 172, Act-V. of 1898. 
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can be proved, be called to those parts of it which are to be used 
for the purpose' of- contradicting him. 

146 . Wheh a witness is cross-examined, he may, in addition 
Questions lawful in cross- to questions hereinbefore referred to, 

ex^ination. be asked any questions which tend — 

(1) to test his veracity; 

(2) to discover who he is, and what is his position in liie, or 

(3) to -shake his credit by injuring his character, although the- 
answer to such questions might tend, directly or indirectly, to 
criminate him, or might expose, or tend, directly or indirectly, to 
expose, him to a penalty or forfeiture. 

147 . If any such question relates to a matter relevant to 
When witness to be com- 'he Suit Or proceeding, the provisions of 

pelled to answer. Section 132 shall apply thereto. 

148 . If any such question relates 'to a matter not relevant 
Court to decide when ques- to the Suit Of proceeding except in so- 

tion shall be asked, and when far as it affects the credit of the wiiness 
witness compelled to answer, injuring his character, the Court 

shall decide whether or not the witness shall be compelled to 
answer it, and may, if it thinks fit, wain the witness that he is not 
obliged to answer it. In exercising its discretion, the Couit shall 
have regard to the following considerations ; — 

(i) Such questions are proper if they are of such a nature 
that the truth of the imputation conveyed by them would seriously 
affect the opinion of the Court as to the credibility of the witness 
on the matter to which he testifies : 


(2) Such questions are improper if the imputation which they 
convey relates to matter so remote in time, or of such a character, 
tliat the truth of the imputation would not affect, or would affect Jn 
a slight degree, the opinion of the Court as to the credibility of th& 
witness on the matter to which he testifies : 


(3) Such questions are improper if there is a great dispropor* 
tion beween the importance of the imputation made against the 
witness's character and the importance of his evidence : 

(4) The Court unay, if it sees fit, draw, from the 
refusal to answer, the inference that the answer, if given, would 
unfavourable. 
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149. No svich question as is referred to in section 1 48 ought 
Question not to be usUed iiskecl unlcss ihc pcrson asicing 

without reasonable }>rounds. it has riiitsonablc gfountls for lliinkiug 
tliat the imputation which it conveys is well-foundetl. 

Jllusirations. 

(a.) A barrister is instructed by an attorney or vakil that an important 
witness is a dakait: This is a reasonable ground for asking the witness 
whether he is a dakait. 

(i.) A pleader is informed by a person in Court that an important 
witness is a dakait. The informant, on being questioned by the pleader, 
gives satisfactory reasons for his statement : This is a reasonable ground 
for asking the witness whether he is a dakait. 

(c.) A witness, of whom nothing whatever is known. Is asked at 
random whether he is a dalciit: There arc here no reasonable grounds 
for the question. 

(tf.) A witness, of whom nothing whatever is known, being questioned 
33 to his mode of life and means of living, gives unsatisfactory answers : 
This may be a reasonable gronnd for asking hina if he is a dakait. 


150. If die Court is of opinion that any such question was 
Procedure of Code in case askcd without reasonable grounds, it 

of question being asked may, if it w;is asked by any barrister, 
without reasonable grounds, pleader, vakil, or attorney, 'report the 

circumstances of the case to the High Court or other authority 
to which sucli barrister, pleader, \-akil, or attorney is subject in the 
exercise of his profession. 

151. The Court may forbid any questions or inquiries 
Indecent and scandalous which U regards as 'ndecenc or scanda- 

questions. lous although such questions or in- 

quiries may have some bearing on tlie questions before the Court 
unless they relate to facts in issue, or to matters necessary to be 
known in order to determine whetirer or not the facts in issue 
existed. 

152. The Court shall forbid any question which appears 
Questions intended to in- h to be intended to insvilt or annoy, 

suiror annoy, or which, though proper in itself, ap- 

pears to the Court needlessly offensive in form. 

153. When a witness has been asked, and has answered, 
Exclusion of evidence to ^y question which is relevant to the 

contradict answers to ques- inquiry* only in SO far as it tends to 
tions testing veracity. shake his Credit by injuring his cliaracter, 
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no evidence' shall be given to contradict him; but, if he answers 
falsely, he' may aftenvards be charged with giving false evidence. 

ExcipHm /. — ^If a witness is asked whether he has been pre- • 
viously convicted of any crime, and denies it, evidence may be' 
given of his previous conviction. 

Exception 3. — If a witness is asked any question tending to 
impeach his impartiality, and answers it 'by .denying the facts- 
suggesled, he may be contradicted. 


Jllusiraiions. 

{a.) A claim against an underwriter is resisted on the ground of 
fraud. 

The claimant is asked whether, in a former transaction, he had not 
made a fraudulent claim. He denies it. 

Evidence is offered to show that he did make such a claim ; 

The evidence is inadmissible. 

[b.) A witness is asked whether he was not dismissed from a situation 
for dishonesty. He denies it. 

Evidence is offered to show that he was dismissed for dishonesty ; 

The evidence is not admissible. 

(c.) A affirms that on a certain day he saw B at Lahore. 

A is asked whether he himself was not on that day at Calcutta. He 
denies it. 


Evidence is offered to show that A was on that day at Calcutta : 

The evidence is admissible, not as contradicting A on a fact which 
affects his credit, but as contradicting the alleged fact .that B was seen on 
the day in question in Lahore. 

In each of these cases, the witness might, if his denial was false, he 
charged with giving false evidence. 

(d.) A is asked whether his family has not had a blood feud with the 
family of B against whom he gives evidence. 

He denies it ; He may be contradicted on the ground that the ques* 
tion tends to impeach his itnpartiality. 


iiv 


154. The Court may, in its discretion, permit- the perso« 
Question by party to his who calls a witness to put any que>' 

o\’m witness. tions to him tyhich might be put 

cross-examination by the adverse party. 

155. The credit of a witness may be impeached in the 

Impeaching credit of wit- ^vays by the. adverse ,yJjO 

ness. • ■ the consent of the .Court, by the party 

calls him: — 
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(^) by Uie evidence of persons who testify Uiat they, from 
their knowledge of the witness, believe him to be unworthy of 
credit ; 

( 2 ) by proof that the witness has been bribed, or has accepted'*^ 
the offer of a bribe, or has received any other corrupt inducement 
to give his evidence ; 

(j) by proof of former statements inconsistent with any part 
of his evidence which is liable to be contradicted ; 

(^) when a man is prosecuted for rape or an attempt to 
ravish, it may be showTi tliat the prosecutrix was of generally 
immoral character. 

Explanaiion. — A. witness declaring anoliier witness to be un- 
worthy of credit may not, upon his examination-in-chief, give 
reasons for his belief, but he may be asked his reasons in cross- 
examination, and tire answers which he gives cannot be contradicted, 
though, if they are false, he may afterwards be charged witlr giving 
false evidence. 

Jllustrations. 

(a,) A sues B for the price of goods sold and delivered to B. C says 
that he delivered the goods to B. 

Evidence is offered to show that, on a previous occasion, he said that 
he had not delivered the goods to B ; 

The evidence is admissible. 

(6 ) A is indicted for the murder of B. 

C says that B, when dying, declared that A bad given B the wound of 
which he died 

Evidence is offered to show that, on a previous occasion, C said that 
the wound was not given by A, or in his presence : 

The evidence is admissible. 

150. When a witness, whom it is intended to corroborate. 
Questions tendinsr to cor- S'^cs evidence of any relevant fact, he, 
rouorate evidence of relevant may be questioned as to any other cir-. 
fact admissible. cumstances which he observed at or' 

near to the time or place at which such relevant - fact occurred if 
the Court is of opinion that such circumstances, if proved, would.-' 
corroborate the testimony of the witness as to the relevant fact which 
he tesu'fies. 


* The word "accepted” has been substituted for the word " had ” by 
Act XVIII. of 1872, s. II. 
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ness may be proved to cor- 
roborate later testimony as to 
same fact. 


What matters may be 
proved in connection with 
proved statement relevant 
utider section 33 or 33. 


Illustration. 

a', an accomplice, gives an account of a robbery in which he took part. 
He describes various incidents unconnected with the robbery which oc- 
curred on his way to and from the place where it was committed : 

Independent evidence of these facts may be given in order to cor- 
roborate his evidence as to the robbery itself. 

157- In order to corroborate the testimony of a witness, any 
c L I I. former statement made by such witness 

Former statements of vvit- , , .1 r i ^ 

relating to the same fact at or about tne 
time when the fact took place, or before 
any authority legally competent to investi- 
gate the fact, may be proved. 

1'58. Whenever any statement relevant under, section 32 or 

3 i is proved, all matters may be proved, 
either in order to contradict or to cor- 
roborate it, or iri order to impeach or 
confirm the cfedit of the person by whom 
it was made, which might have been proved if that person had been 
called as a witness, and had denied upon cross-examination the 
truth of the matter suggested. 

159. A 'w'itness may, while under examination, refresh his 

memory by referring to any writing made 

Refreshing memory. transaction 

concerning which he is questioned, or so soon afterwards that ' e 
Court considers it likely that the transaction was at that time fresh i 
his memory. 

The witness may also refer to any such writing made by any 
other person, and read by the witness within the time aforesaid, > 
when he read it, he knew it to be correct* 

Whenever a witness may refresh his memory by reference to ^7 

When witness m^y use document, he may, with the 
copy of document to reffesh of the Court, refer to a copy of such 
iridmory. merit : Provided the Court be satisne 

there is sufificierit redsori for the non-production of the original. 

An expert may refresh his memory by reference to professiona 

treatises. _ . 

160. A witness may also testify to facts irientioned in any 

T..lin.o„yto f.«. 

in document mentioned m although he haS nO P (hat 

section 159. of the facts themselves tf he is sure 

the facts were correctly recorded in the document. 



of 1872 .] 


EVrBBNCBi 


73 


JHuslraliort, 


A book-keeper may testify to facts recorded by him in books regularly 
kept in the course of business if he knows that the books were correctly 
kept, although he has forgotten the particular transactions entered. 

161.'* Any writing referred to vmder the provisions of the 
. Right of adverse parly as last-preccding sections must be pro- 
to writing used to refresh diiced and show'i) to tho adverse partj'^ 
memory. jf requires it ; sucli party may, if he 

pleases, cross-examine the witness tliercupon. 


Production of documents. 


102, A witness summoned to produce a document shall, if 

it is in bis possession or .power, bring it 
to Court, notwiihslanding any objection 
Avhich Uierc may be to its production or (0 its admissibility. The 
validity of any such objection shall be decided on by the Court. 


The Court, if it secs fit, may inspect the document unless it 
refers to matters of State, or take oilier evidence (0 enable it to 
delemtine on its admissibility. 


If, for such a purpose, it is necessary' to caa^e any document 
, to be translated, the Court may, if it 
Trans atmn of documents, translator to keep the 

contents • secret unless the document is to be given in evidence : 
and, if the interpreter disobeys such direction, he shall bo held to 
have comou tied an offence under section 166 of the Indian Penal 
Code. 


103. When a party calls for a document which he has given 
Giving, as evidence, of the Other parly notice to produce, and 
document called for and pro- such document is produced and inspect- 
duced on notice. 5y parly calling for its production, 

he is bound to give it as evidence if the party producing it requires 
him to do so. 

164. When a parly refuses to prorluce a document which he 
Using, as evidence, of has had iioticc to produce, he cannot 
document, production of afterwards use the document as evidence 
which was refused on notice, without the consent of the Other party, 

or the order of tlie Court. 


j * As to the application of s. 161 to police-diaries, sea the Code of 
Criminal_Procedure (Act V. of 1898), s. 172. 
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Illusfraiion, 

A sues B on an agreement, and gives B notice to produce it. aM*’® 
trial. A calls for the document, and B refuses to produce it. A 
secondary evidence of its contents. B seeks to produce the docume”^ 
self to contradict the secondary evidence given by A, or in order to 
that the agreement is not stamped ; He cannot do so. 

165. The Judge may, in order (o discover, or (o obtain 
Judge’s power to put oues- per proof of, relevant facts, ask any 

tions or order production. tion he pleases, in any form, at any 
of any witness, or of the parties, about any fact relevant or irrelei'’^’”''j 
any may order the production of any document or thing; 
neither the parties not their agents shall be entitled to make 
objection to any .such question or order, not, without the leaV® 
the Court, to cross-examine any witness upon any answer givP’^ 
reply to any sucli question : 

Provided that the judgment mist be based upon facts dec^^^^^ 
by this Act to be relevant, and duly proved : 

Provided, also, that this section shall not aullrorize any 
to compel any witness to answer any question, or to produce 
document, which such wntness would be entitled to refuse to 
or produce under sections i3i to 131 , both inclusive, if the 
lion were asked, or the document were called for, by the 
party; nor shall the Judge ask any question which it wouJ^ 
improper for any other person to ask under section 148 
nor shall he dispense with primary evidence of any document 
in the cases hereinbefore excepted. 

166. In cases tried by jury or with assessors, the jury 
Power of jury or assessors sessors may put any questions . 

to put questions. witnesses, through or by leave . , 

Judge, which tlie Judge himself might put, and vi'hich he cotf^' ^ 
proper. 


CmiPTER XL — Of biPROPER Admission and Rejection 
OF Evidence. 

167. The improper admission or rejection of trial 

No new trial for improper ^Ot be ground of itself^ ^ case 
admission or rejection of or reversal of any decision in r^re 

evidence. jf jj. appear .to the Court 


of 1872.] 


Tmomcs; 


75 ’ 


which such objection is raised- 'that, independently of the evidence 
objected to and admitted, there was sufficient evidence to justify the 
deci^OD, or that, if the rejected evidence had been received, it ought 
not to have varied the decision. . - . . » 


SCHEDULE. 
Enactments repealed. 
(S^e section 2.) 


$ 


Number and 
year. 


Siat. 26 Cso. JJJ 

cap. £7" 


Title. 


¥oc the further reguiatiou of the 
trial of persons accused of cer^ 
tain offences committed in the 
East Indies ; for repealing so 
.much of an Act made in 
the twenty-fourth year of the 
reign of His present Majesty 
(entitled “An Act for the Better 
Regulation and Management 
of the Affairs of the East India 
Company, and of the British 
Possessions in India, and for 
establishing a Court of Judi- 
cature for the more Speedy 
and Effectual Trial of Persons 
accused of Offences committed 
in the East Indies ” ), as re- 
quires the servants of the East 
India Company to deliver in- 
ventories of their estates and 
effects ; for rendering the laws 
more effectual against persons 
unlawfully resorting to the 
East Indies ; and for the more 
easy proof, in certain cases, 
of deeds and writings execut- 
ed in Great Britain or India. 


Extent of repeal. 


Section 38, so far as 
it relates to Courts 
of Justice in the 
East Indies. 


Stat_. 14 & 15 
Viet., cap. gg. 


To amend the Law of Evidence. 




Section ii, and so- 
much of section 19 
as relates to British 
India. 




76 


EVIDENCE. 


[Act I. of i872[* 


SCHEDULE-C^o«/^.). 
Enactments Repe,u,ed — {contd.'). 
{^Sie seciiott 2,) 


Number and 
year. 

Title. 

Extent of repeal. 

Act XV. of 1852. 

To amend the Law of Evidence. 

So much as has not 
been heretofore re- 
pealed. 

ActXIX.of 1853. 

To amend the Law of> Evidence 
in the Civil Courts of the East 
India Company in the Bengal 
Presidency. 

Section 19. 

Act 11 . of 1855. 

For the further improvement of 
the Law of Evidence. 

So much as has not 
been heretofore re- 
pealed. 

Act XXV. of 
1861. 

For simplifying the procedure 
of the Courts of Criminal 
Judicature not established by 
Royal Charter. 

Section 237. 

ifi * m * 

« * « * 

» * » • 


* The entry relating to ss. 7 and 8 of the General Clauses Act (I. of 
X868) has been repealed by the General Clauses Act (X. of 1897). 
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ACT NO. -XVIII. OF 1891. . 

The Bankers’ Books Evidence Act, 1891. 


Passed by the Governor-Generiu:. of India in Council. 
(^Received His Excellency s Assent on the ist October iSgii) 


An ‘Act to amend the Law of Evidence with respect to Bankers' Books, 

Whereas it is expedient to amend the Law of Evidence with, 
respect to Bankers’ Books ; It is hereby enacted as follows : — • 


Title, extent, and com- 1 - (/) This Act may be called ‘‘The 
mencenienc. Bankers’ Boolcs Evidence Act, 1891.” 

(2) It extends to the whole of British India ; and 


( j) It shall come into force at once. 


Definitions. 


• 2 . In this Act, unless there is 
something repugnant in the subject or 
context, — 


iif “ Company” means a company registered under any of 
the enactments relating to companies for the time being in force in 
the United Kingdom or any of the Colonies or Dependencies there- 
of, or in British India, or incorporated by An Act of Parliament or 
of the Governor-General in Council, or by Royal Charter or Letters 
Patent. 


(2)' “ bank" and “ banker’’ mean — 

(a) any company carrying on the business of bankers ; 

(^) any partnership or individual to whose books the provi- 
sions of this Act shall have been extended as here- 
inafter provided ;; 

(f)t any Post Office Savings Bank or Money-order Office : 

(j) “ bankers’ books" include ledgers, day-books, cash-books^- 
account-books, and all other books used in the ordinary business 
of a bank : 


* The definition of “ company ” has been substituted for the original 
one fay the Bankers' -Books Evidence Act (XII. >of 1900), s. 2. 

t To sub-s. (2) of s. 2, cl. (c).has been added by s. 2 of the Bankers’ 
Books Evidence Act (I.fof 1893). 



bankers', books -evidence. 


[Act XVIII. 


178 


(./)' “legal proceeding” .means any. proceeding "or inqiury in 
‘ which evidence is or niay be given, and includes an arbitration : 

( 5) “ the Court” means the person or. persons before whom a 
.legal proceeding is held or taken : 

((5) “Judge” means a Judge of a High Court: , 

(7) “ trial” means any hearing before, the Court at which evi- 
dence is taken ; and ' • 


(Sj “ certified copy” means a copy of any entry in the books 
-of a bank, together with a ceruficaie written at the foot of such.copy 
ihat it is a true copy of sucu entry ; that such entry is contained in 
one of the ordinary books of the bank, and was made in the usual 
and ordinary course of business ; and that such book is still in the 
.^^justody of the bank, such certificate being dated and subscribed by 
the principal accountant or manager of the bank with his name and 
official title. 

3, The Local Government may, from time to time, by notifi- 

Power to extend provisions catiou in the official Gazette, e.xtend the 
Act. provisions of this Act to the books of 

^y partnership or individual carrying on the business of bankers 
•within the territories under its administration, and keeping a set of 
aot less than three ordinary account-books, namely, a cash-book, a 
.day-book or journal, and a ledger, and may, in like manner, rescind 
.any such notification. 

4. Subject to the provisions of this Act, a certified copy of any 

■ Mode of proof of entries in entry in a banker’s book shall in all legal 
.'bankers’ books. proceedings, be received as pnma-facie 

evidence of the existence of such entry, and shall be admitted as 
evidence of the matters, transactions, and accounts therein re- 
corded ' in every case where, and to the same extent as, the original 
entry itself is now by law admissible, but not further or otherwise. 


5 . No officer of a bank shall, in any' legal proceeding to 
Case in which officer of which the bank is not a parly, be com- 

bank not compellable to pro- pellable to produce any banker s book 
<3uce books. the contents of which can be proved 

under this Act, or to appear as a witness to prove ffie matters 
transactions, and accounts therein recorded unless by order, qt tne 
-Court or a Judge made for special cause. 

6 . (0 On the application of any party to a‘ legal Proceeding, 

, .• f V, .1,= hv the Court or a Judge may order that 

ordrrKuttorJuTge. such party be at liberty to inspect and 
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take copy of any entries in a Ijanker’s book for any of the pur- 
poses of such proceeding, or may order the bank to prepare and 
produce, within a time to be specified in the order, certified copies 
of all such entries, accompanied by a further certificate that no 
other entries are to be found in the books of the bank relevant to 
the matters in issue in such proceeding, and such further certificate 
shall be dated and subscribed in manner hereinbefore directed in 
reference to certified copjes. 

(a) An order under this or the preceding section may be 
made either with or without summoning the bank, and shall be 
served on the bank tliree clear days (exclusive of bank holidays) 
before the same is to be obeyed unless the Court or Judge shall 
otherwise direct. 

(.?) The bank may, at any time • before the time limited for 
obedience to any such order as aforesaid, either offer to produce 
their books at the trial, or give notice of tiielr intention to show 
cause against such order, and thereupon die same shall not be 
enforced without further order. 

7. (/) The costs of any application to the Court or a Judge 

under or for the purposes of this Act, 
and the costs of anything done or to be 
done under an order of the Court or a Judge made under or for 
the purposes of this Act, shall be in the discretion of the Court or 
Judge, who may further order such costs or any part thereof to be 
paid ' to- any party by the bank if they have been incurred in conse- 
quence ot any fault or improper delay on the part of the bank. 

( 2 ) Any order made under this section for the payment of 
costs to or by a bank may be enforced as if the bank were a' parly 
to the proceeding. 

(y) Any order under this section awarding costs may, on ap- 
plication to any Court of Civil Judicature designated in the order, 
be executed by such Court as if the older were a decree for money 
passed by itself : 

Provided that nothing in this sub-section shall be construed to 
derogate from any power which the Court or Judge making the 
order may possess for the enforcement of its or his directions with 
respect to the payment of costs. 
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ACT NO. I. OF 1893 

TI 10 Bankers’ Books EyMence Aefc, 1833. 


Passed by the Governor-General of India in CouNaL. 
{^Received His Excelhncy s Assent on the soih January i8g^.) 


An Act to extend the Provisions of the Bankers' Books Evidence Aci\ 
to the Books 0 / Post Office Savings Banks and Monty 
Ordtr Offices. 

Whereas it is expedient to extend the provisions of the 
Bankers’ Books Evidence Act, 1891,! to the books of the Saving^ 
Banks and Money Order Offices of the Post Office; It is hereby 
enacted as follows : — 


Short title and commence- 
ment. 


1 . f/) This Act may be called 
“The Bankers' Books Evidence Act, 
1 893 and 


(5) It shall come into force at once. 


Addition to definition of , After clause {b) of sub-section 

*'^bank'^ and banker in of SCCtion 2 0 £ the Stllu iiankerS 

section 2, sub-section (2), of Books Evidence Act, 1891,1 the follow- 
Act XVill. of 1S91. clause shall be added, namely : — 

{Vide supra, p. 77.] 


* For Statement of Objects and Reasons, see Gasetie of India, iSgj, 
Pt. V., p. IS )■ for Proceedings in Council, see iitd Pt. VI., pp. 12 and 27. 

Act I. of 1893 ^>33 been extended to theSanthal Parganas. — See Gazette 
of India, 1895, Pt. I., p, 541. 

t Act XVIII. of iSgi.—See p. 77, Supra. 
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Cvioviction upon uvider.ce of. only, not illegal, a. 133. 
Account, entrie. in lioclta of, when tch.-vant, 3. 35. 

Ackno'-vicdgfiient. of receipt, s. ja, p.ir.u a, 

Acquaini.'u.ce tvith h,ir)cl'>',Tit):ii;, s. .57. 

Act, appiic.ation of, 3. i, 

cominvnccU'.cnt of, 1. 


eXtrfU \/l , I . 

short title of, s. I. 

ol coin'pirjlor, how (..r .» rt.l-;v.ini fact, 3. 10. 

Mcc f\'e!i} 7 iit:cy 4)/ 

Action.aoiu wrong, conspiracy to coutmit, s lu. 

Acta of l''ar!i.'imcnt, •.;hcn iudict.tily noticed, s, 57. 
how proved. 3, 7d. 

presumption as to genuineness o: copies of private, 1. St. 

repealed, s. a .-uul Sch. 

statements made in recit.ds in, s. 37. 

Adding to terms of written coiiiract, cac. See Exe'u^hn 0/ Evidence. 
Adniir.ilty jurisdiction, relev.tacy of ct-ruiti judgrnents in, s. gf. 
sXdmissibility of comnninicationu mide during m.trri ige, 3. I 32 . 
evidence of aff.iirs of State, s. tag. 

Judge to decide ,i3 to, s. 13d. 

questions tending to c»,rroboraie evidence of relevant fact, 
s. 156. 

document produced by witness, s, 102. 

Admission defined, s. 17, 

by party to proceeding or his agent, s. iS. 
by person interested in subject-matter of {proceeding, s. iS. 
from whom iatere.st derived fay parly to suit, s. i 3 . 
by person who.se position or Jiabihiy' must be proved as againsi 
party to suit, s. tS. 

by suitor in representative character, .s. iS- 
by person e.S'pressly referred to for information by party to suit, 
s 20, 

proof of, against person making it and by him or on his behalf^ 
3. 21. . 

oral, as to contents of documents, when relevant, s, 32. 


Ev.— 6, 
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Admission in civil cases, when relevant, s. 23. 

not conclusive proof of matter admitted, s. 31. • 

may operate as estoppel, 3. -3I, 
facts On, need not be proved, s. 58. 
of execution by party to attested document, s. 70. 
improper, of evidence, when no ground for new trial, s. 167. 
Admissions, ss. 17-31. 

Admitted fact need not be proved, s. 58. 

Affairs of State, admissibility of evidence of, s. 123. 

Affidavits presented to Court or officer. Act not applicable to, s. i. 

Agent, conduct of, s. 8. 

statement of, s. 18. 

See Principal and Agent 

Agreement (oral), evidence of, inadmissible to vary terms, of written con- 
tract, &c., s. 92. 

varying terms of document, evidence of contemporaneous, s. 99. 
to produce title-deeds, &c., s. 130. 

Ambiguous document, exclusion of evidence to explain, s. 93. 

See Language. 

Annoying questions. Court to forbid, s. 152. , , 

Answer of witness. See IVitness. 
to issue, s. 3, Expl. 

Arbitrator, Act not applicable to proceedings before, s, i. 

Army of Her Majesty. See Articles of War, 

Art, opinions of experts on point of, s. 45. 

Articles of War judicially noticed s. 57. 

Assessors, questions to witness by, s. t66. 

Atcestation presumption as to, s. 89. 

Attested document not required by law to be attested, proof of, s. 72. 

required by law to be attested, proof of, ss. 68-71. 
Attesting witness, when execution of document must be proved by, s. 68. 

, proof, when, cannot be found, of document executed 

in the United Kingdom, s. 69. 
denies or forget? execution, s. 71. 

Attorney. Po-xers of Attorney. 

communication made to, by or for client, when disclosable, s. 126. 

waiver of privilege, s. 128. 
certain questions asked by, without reasonable grounds, may be 
reported to High Court, s. 150. 

Authority. See Estoppel. 


B. 


Bad character, relevancy of, in criminal proceedings, s. 54. 

Bailee estopped from denying authority of bailor, s. 117. 

may prove right of person to whom he delivers goods, s. 1 17. 

Bailor, bailee estopped from denying authority of, s. 1 17. 

'Barrister, communication made to, by or for client, when disclosable, s. 126, 

when not disclosable, s. 

1 26. 

waiver of privilege, s. 

128. 



INDEX TO THU EVIDENCE ACl*. . S3 

Barrister, certnin ciuestions ai!tc<i by, without reasoa role may b-j; 

reported to Court, s. j^o. 

Bill of exchange, proof of, when drawn in set. s. gj, /, 7 , (cj. 

acceptor of, cstoj)]*'.’:! from denying authority of dta.vcr. 
3 1 17. 

may deny drawing thereof, s. 117. 

Birth during v*lid marriage when c.iiiciu»ivc proof of legramacy, s. : J-. 
Bl.inits in deed, s. 93, /// {6). 

Bodily feeling, .state of, 

Body, state of. ) 

• Bona tides. See G.jjJ 

Boohs of laws, preaumptiort as to genuinenos o!, i. S4. 
presumption as to, s. S7, 
of account, entricf iu. wiie.-i relcv.int. s. ij. 

Bribe, credit of witness impeache 5 by showinij hij irceptancc of, >. 15,5. 
British Jndtii, Act extevd « i > whol-; <,f. ;i t, 

1 (ws in force iu. j,». 3 iei dly noticed, s. 57. 

British territory, judici illy noticed, > 57, 

proof of Cession at, s. 1 13, 

•Burden of proof, ss. ioi*ia. 

detinitiuii of, s. lOi. 

,is to .(.s-efteJ legil right or liability, s, tot 
in tiU‘t or proceeding, •*. loc. 
as to picticnl.tr fact, s. 103. 

of fact (ucrssary to be proved to uiahc other evidonco 
.idmisubie, s. to t* 

th.tt c.ue of aroused is within exception.s of lndi.a!t Penal 
Code, s. fo 5 - 

of f ict sped. (Ilv within hnowle i;;t; s, ic(j. 

01 dcalii of man hiiowii to h ive been alive within thirty 
years, s. 107. 

. that tnau isalivc who has not been hcird of for severe 

year.s, s, toH. 

its to relationship in case of partners, s. tog. 

iandlurd and tenant, s. tog. 

! principal and agent, s. tog. 

as to ownership, s. no. 

, of good faith where one party stands in position of active 

confidence, a. 1 1 1. 

- Business. See Count; 0/ Buiiuess. 

c. 

Caricature is a ' document,' ,s. 3, 

^ Cause of relevant' f.tcts or (acts in issue, .s. 7. ' ' 

“Certified copies, secondary evidence, s. 63. 

of public document.^, s. 76. 

presumption as to geouiaeness of, s. 79, 

proof of public doemneuts, s. 77. 

of foreign judicial records, presumption as to, s. 85 . 

Cession of British territory, proof of, s. 113. 

Character, when relevant, ss, 52-5. 
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Character to prove conduct imputed in civil cases, when relevant, s. 52. 
relevancy of good, in criminal procetdines, s. 53. 

bad, in criminal proceedings, s. 54. 
as affecting damages, s. 55. 

cross-examinalion and re-examination of witness to, s. 140. 
Charitable foundation, relevancy of opinion as to, s. 49. 

Charts, relevancy of statements in, s. 36. 
presumption as to, s. S7. 

Civil procedure lew — how it affects proof of facts, s. 5. 

Civil proceedings, parties to suit and husband and wife competent witnesses 
in, s. 120. 

Clerk of legal practitioner, communication to. s. 187. 

Client. See Ationuy. 

when compellable to disclose confidential communication, s. 129. 
not compellable to disclose such communication, s. 129. 
Collusion in obtaining judgment may be proved, s. 44, 

Commencement of Act, s. 1. 

Common intention of conspirators, s. lo. 

Communication — See Confi teiitial Communication; Profesiional Com^ 
municatitm. 

during marriage privileged frem disclosure, 122. 

not generally admissible, s. 122. 
when admissible, s. 122. 

Comparison of signaiure, writing, or seal with one admitted or proved, s. 73, 
power to compel persm to write for, s. 73. 

Competency of witnesses, ss. 118-33. 

See iVirness. 

“ Conclusive proof’ defined, s. 4. 

Conduct, how far relevant, s. S. 

imputed in civil cases, relevancy of character to prove, s. 52. 
Confession caused by inducement, threat, or promise when irrelevant, s. 24* 
to policc-offici-r, not provable against accused, s 25. 
while ill custody of police officer, when provable against accus- 
ed, s. 26. 

how much of a, may be proved- 
against accused, s. 27. 

made after removal of impression caused by inducement, threat, 
or promise, relevant, s. 28. 

of one of two or more accused persons, how far to be ennsider- 
ed, s. 30. 

otherwise relevant not to become irrelevant because of promise 
of secrecy, &c., s. 29. 

Confidential communication, when client compellable to disclose, s. 129. 

not compellable to disclose, s. I29i 

Consciousness of a sensation, a fact, s. 3, Jtl. (d). 

Consent to production of documents, s. 130. 

Conspirator, statement or act of, how far a relevant fact, s. 10. 

Construction of wills, saving of provisions of the Indian Succession Act ai 3 ' 
to s. 200. 

Consul, certificate by British, s. 78. 
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Contents of documents, how proved, s. 61. , 

in wnat cases secondary evidence of, admissible, 
s. 65. 

relevancy of oral admission as to, s. 22. 
oral evidence of. secondary evidence, s. 63. 

of statements by other persons of, 
when admissible, s. 144. 

Contract in form of document, evidence of terras of, s 91. 

exclusion of evidence of oral agreement vary- 
ing terms of, s. 92. 
examination of witness as to, s. 144. 
Contradiction of witness, s. 153. 

proved relevant statement, s 158. 

Contradictory terms of written contract &c., s. 92. 

See Exclusion of Evi lencs. 

Controversy, statements made before, s. 32, para. 4. 

Conversation, statement forming part of, s. 39. 

Conviction, relevancy of previous, in criminal proceedings, s. 54. 

upon evidence of accomplice only, not illegal, s. 133, 

Copy of docirment, secondary evidence, s. 63 

when witness may refresh memory by reference to, s. 159. 
Corroboration of accomplice not required, s. 133. 

of evidence of relevant fact, s. 156. 
of proved relevant statement, s. 158. 

Councils for making Laws and Regulations, procedure of, judicially noticed, 
s. 57 - 

Counsel. Sec Barrister. 

Counterpart, how far primary evidence, s. 62. 

secondary evidence, s. 63. 

Course of business, existence of when .a relevant fact, s. 16. 
statement made in, s. 33 (2). 

procedure of Parliament and Indian Legislative Councils, judi- 
cially noticed, s 57. 

Court, Act applies to judicial proceedings in, s. i. 

not applicable to affidavits presented to, s. i. 
defined, s. 3. 

to take judicial notice of names of its membars and officers, s. 57. 
to forbid insulting questions, s. 152. 

See fudge. 

Court-martial, Act applicable to judicial proceedings before, s, i. 

Courts, seals of, of v/hich Court must take judical notice, s. 57. 

Credit of witness, questions in cross-examination affecting, ss. 146-50. 

. how impeached, s. 155. 

when may be confirmed, s. 158. 

. _ when may be impeached, s. 158. 

Criminal proceedings. See Confession. 

statement exposing to, s 32, para. 3. ' • 

relevancy of good character in, s. 53. 

bad character in, s. 54. ’ ^ 

previous conviction in, s. 54. ' 

husband or wife of accused, competent witness in, 
s. 120. ' 
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Criminating answer, witness not excused from answering on ground of, ssi-' 
I32-47- 

document, production of s. 130. 

Cross-examination of witness, meaning of, s. 137. 

must relate to relevant facts, s. 138. 
not confined to facts upon which examined-in- 
chief, s 138. 

on new matter introduced in re-examination, ' 
s. 138. 

producing document, s, 139. 

as to character, s. 140. 

as to previous written statements, s. 145. 

must be 
produced, s, 

MS- 

leading questions may be asked in, s. 143- 
questions to test varaciiy, &c., in, ss. 140-5°- 
not to be asked in, witheut reason- 
able grounds, s. 149. 

when Court may report asking of 'question in, 
to High Court s 150. 

upon answer to Judge’s question when per- 
mitted, s 165. 

upon writing with which he refreshes memory, 

s. i6r. 

Custom, relevancy of facts where question is as to existence of, s. 13. 

of opinions as to existence of general, s. 48. 

D. 


Damages, relevancy of facts in suits for, s. 12 , 

of character as affecting, s. 55- 
Dead person, statement of. See Rdevancy of Facts. 

Death, statement relating to cause of, s. 32. para. i. 

exposing to suit for damages, s. 32, para 3. 
of man known to have been alive witbin thirty years, burden or 
proving, s, 107. 

Decision, reversal of. See Reversal of Decision ; Reports of Decisions. 
Decree, See Judgments. 

Deeds of witness not a party, production of title, s. 130. 

Defective document, exclusion of evidence to explain, s. 93. 

Definitions, s 3. 

Delay, .s. 32, 

Diplomatic agent, certificate by, s. 78. 

Disease of body or mind, person affected with, when incompetent as witness,- 
s. 118. 

‘Disproved,’ whan a fact is. s- 3. 

Divisions of time when judicially noticed, s. 57. 

Document. See Evidence ; Presumption; Production of Document. 

^ defined, s. 3. 

used in commerce, s. 32, para. 2. 
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Document, contents of, how proved, s. 63. ’ . 

private, s. 75. 

presumptions as to, ss. 79-90. 

produced by witness, translation of, s. 162, ' 

when Court may inspect, s. 162. 
when referring to matters of State, s. 1 62 
on notice, party producing, entitled to have it in 
evidence, s. 163. 

production of, which another person having possession 
could refuse to produce, s 133. 
by witness, s. 162. 
refused, s. 164. 

power of Judge to order, s. 165. 
used by witness to refresh memory, production of, to adverse 
party, s. 161. 

Documentary evidence ss. 6 i-qo. 

defined, s. 3. 

exclusion of oral by, ss. 91-300. 

Documents, public, ss. 74-78. 

Dumb witness, mode of giving evidence by, s. 119. 

Dying declaration, proof of, s. 104, 111 . (a). 

E. 

Effect of relevant facts in issue, s. 7. 

Enactments repealed, s. 2. 

Entry in books of account, when relevant, s. 32. para, 2, s. 34. 

public record, &c , made in performence of duty, relevancy of, s. 33. 
Estoppel, admission may operate as, s. 31. 
defined, s. 115. 

of acceptor of bill exchange from denying authority of drawer, 
s. 1 17. 

bailee or licensee from denying authority of bailor or licensor, 

s, 1 17. 

license of person in possession of immoveable property from 
denying licensor’s title to possession, s. 116. 
of tenant from denying landlord’s title, s. 1 16. 

Evidence, rules of, repealed, s. 2. 
defined, s. 3. 

of facts in issue and relevant facts, s. S 

admissible as to application of language, to one of two sets of 

facts, to neither of 
which the whole cor- 
rectly applies, s. 97. 

, which can apply to one 

only of several persons 
or things, s. 96. 

as to use of language unmeaning in reference to exist-'' 
ing facts, s. 95. 

as to written document or contents, s. 144. 
to show meaning of illegible characters, &c„ s. 98. 
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Evidence, admissible when statement forms part of conversation, book, &c,, ' 
s. 39. 

documentary, ss 61-90. ■ 
exclusion of oral by documentary, ss. 91-100. 
inadmissible as to meaning of language when document applies 
accurately to existing facts, s. 94, 
of affairs of State, admissibility of, s, 123. 
of attorney, barrister, &c., ss. 126-28. 

' of contemporaneous agreement varying terms of document, who 

may give, s. 99. 

by dumb witness, mode of giving, s. 119. 

of fact when not admissible under Civil Procedure Law, s. 5, ExpU 
of husband or wife, ss. 120-22. 

of oral agreement varying terms of contract, &c., exclusion of, 
s. 92. . , 

of parties to suits, s. 120. 
of Judge or Magistrate, s. 121. 
of public officer, s. 124. 
of Magistrate or police-officer, s. 125. 
of interpreter, ss. 127. 128. 

of terms of contract, Sic., in form of document, s. 91. 
of witness, when relevant for proving, in subsequent proceeding, 
truth of facts stated, s. 33. 
oral, ss. 59, 60. 

must be direct, s 60. 
proof of facts by, s. 59. 
primary, s. 62. 
secondary, ss. 63, 65, 66. 

to explain ambiguous or defective document, exclusion of, s. 93- 
Judge to decide admissibility of, s. 136 

what matters in, may be proved when relevant statement proved 
under s. 32 or 33, s. 158. 

improper admission of, when no ground for new trial, s. 167. 
rejection of, when no gron.id for new trial, s. 167. 
Examination. See Evidence. 

of witness as to written document or contents, s. 144. 
of witness. See Witness. 

Exaraination-in-chief of witness, meaning of, s. 137. 

must relate to relevant facts, s. 138. 
leading question, when may be asked in, s, 

143. 

not be asked 
in, s. 142. 

when cross-examination question may be 
asked in, s. 154. 

Examinations of witness, order of, s. 138. 

Exclusion of evidence to explain ambiguous or defective document, s. 93. 

as to meaning of language when document applies 
accurately to existing facts', s. 94. 
of oral agreement varying' terms of written contract, 

* &c.,'s. 92. 
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Exclusion oE evidence to contradict answer to question testing veracity, 
s. 153- 

of oral by documentary evidence, ss. 91-100. 

Execution, admission of by a party to attested document, s. 70. 

of document, proof of, when attesting witness cannot be found, or 

execution in the 
United Kingdom, 
s. 69. 

denies execution, 
s. 71. 

when attesting witness must prove, s. 68. 
presumption as to, s. 89. 

Executive, acts of, how proved, a. 78. 

Existence of facts, evidence of, s. 5. 

of Foreign State, &c., when judicially noticed, s. 57. 

Expense, s 32. 

Experiments, accounts of, s. 51. 

Expert, definition of, s. 45. 

relevancy of opinion of, on foreign law, &c., s. 45. 

of facts bearing upon opinion of, s 46, 
opinion of, expressed in treatise, when proved by production, s. 60, 
may refresh memory by reference to professional treatises, s, 139. 
Explanation of fact in is>ue, fact necessary for, s. 9. 

of ambiguous document, exclusion of evidence in, s. 93. 
of fact in issue or. relevant fact. See Relevancy of Fads, 
Extent of Act, s. i . 

F. 

Fact. See Presumption. 

admitted need not to be proved, s. 58. 
defined, s. 3. 

evidence of when not admissible uuder Civil Procedure Law, s. 5. 
in isaue. See Relevancy of Facts. 

evidence of, may be given in suit or proceeding, s. 5. 

Facts in issue defined, s 3. 

evidence of relevant, when admissible, s 5. 
connected with facts in issue, s. 6, 
relevancy of, .ss. 5-16, 

forming part of same transaction, s. 6 . 

which are the occasion, cause, or effect of relevant facta 

or facts in issue, s. 7. 

necessary to explain or introdjce a fact in issue or 
relevant fact, s. 9. 

not otherwise relevant, when they become relevant, s, ii. 

in suits for damages s 12. 

where right or custom in question, s. 13. 

showing existence of state of mind, body, or bodily 

feeling, s. 14. 

bearing on question whether act was accidental or 
in'entional,-s. 15. 

* when course of business concerned, s. i6. 

bearing on opinions of experts, s. 46. 
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Facts, not requiting proof, ss. 56-8. ■ , 

judicially noticed, s. c^ 6 . 
proof of, by oral evidence, s. $g. 

Fast, public, when judicially noticed, s. 57. 

Festivals, public, when judicially noticed, s. 57. 

i'lAg. national, of Foreign State, &c., when judicially noticed, s. 57. 

Foreign expressions, evidence admissible to show meaning of, s. 9S. 

judicial records presumption as to certified copies of, s, fc6. 
law, opinions of e.vperts on relevancy of, s. 45. 

Forfeiture, witness not c-xcused from answering on ground of exposure to,, 
ss. 132, 146. 147. 

Fraud in obtaining judgment may be proved, s. 44. 

Fraudulently acting, a fact, s. 3, Jit. (d.) 

Functions of Indian public officers when judicially noticed, s. 57. 

G. 

Gazette, statement made in, 3. 37. 

presumption as to genuineness of, s. 8r. 

Gaseito of India, proof of notice of cession of British territory in, s. 113. 
General Clauses Act, 1S68, ss. 7 and 8 repealed, s. 2 and Sch. 

General custom or right defined, s. 48. 

Genuineness of documents, &c. See Presumption. 

Geographical divisions of the world, when Court must take judicial notice 
of, s. S 7 - 

Good character, relevancy of. in criminal proceedings, s. 53. 
faith, acting in, is a fact, s. 3, HI. \d). 

facts showing existence of, s. 14. _ i 

burden of proof of, where one party stands in position of 
active confidence, s. 1 1 1. 
will, facts showing existence of, s. 14. 

Government. See Notificaiions of Government. 

presumption as to genuinene'S of Gazette of Local, s. 81. 
Grant, evidence of terms of, when in form of document, s. 91. ; 

examination of witness as to, being in writing, s. 144. 
exclusion of evidence of oral agreement varying terms of, when 
in form of document, s. 92. 

Grounds of opinion. See Opinion. 


H. 

Handwriting, relevancy of opinions of experts on identity of, s. 45. 
proof of, when necessary, s. 67. 
relevancy of opinions as to, s. 47. 

High Court, certain questions asked by attorney, &c., without reasonable 
grounds may be repotted to, s. 150. 

Highly improbable, s. 1 1 (2). 
probable, s. 1 1 (2). 

Holidays, (public), when judicially noticed, s. 37. 

Hostilities between British Crown and other States, &c., commence 1- 
&c., of, judicially noticed, s. 57. ‘ 
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Husband of accused in criminal proceeding competent witness, s. I 30 . 
of party to civil suit, coippetent witness, s. 120. 

I- ■ ‘ . 

Identity of thing or person whose identity is relevant, facts establishing^ i 

s- 9 - . . , ■ 

of handwriting, relevancy of opinions of experts on, s. 45. ' 

of witness, questions in cross-examination to discover, ss. 146-50. 

not to be asked 
i without rea- 

s o n a b 1 e 
grounds, s 
149. 

when Court 
may report ; 
a s k i n g ot 
question to 
High Court, 
s. 150. 

Illegible characters, evidence admissible to show meaning of, s. 98. 

Ill-will, facts showing existence of, s. 14. 

Impeaching credit of witness, ss. 155, 158. 

Incapacity to give evidence, s. 32. 

Incompetence of Court to deliver judgment may be proved, s. 44. 

Inconsistency with facts in issue or relevant facts, s. ti. 

Indecent questions, when Court may forbid, s. 151. 

may not forbid, s. 151. 

India, Act extends to whole of British, s. i. 

Indian Councils Act, i86i, repeal of rules, &c., having force of law under, ,, 

s. 25, s. 2. 

course of proceeding of ■ Councils under, judi- 
cially noticed, s. 57. 

Indian Penal Code, burden of proof that case of accused is within ex- 
ceptions of, s. 105. 
offence under, s. 166. 

Indian public officers, when Court must take judicial notice of accession 

to office, &c., of, s. 57. 

Indian Succession Act, provisions of, as to construction of wills hot affected, [ 

s. 91. 

wills under, how provable, s, gi. 

Inducement, confession caused by, s. 24. 

Inference suggested by fact in issue or relevant fact, facts supporting orf 
rebutting, s. 9. 

from refusal of witness in cross-examination to answer- 
question as to veracity, &c., s. 148. 

Information as to commission of offence, magistrate and police-officer not, 
compellable to disclose source of, s. 125. 

Inscription is a ' document,’ s. 3. 

Insolvency-jurisdiction, relevancy of judgments in, s. 41. 

Inspection by Court, production of document for, s. 3. , , 

of document produced fay witness, s. 162., 
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Insulting questions, Court to forbid, s. 152, 
intention, having an, is a fact, s. 3, III. [d). 

facts showing, s. 14. 

Intentional act, 3. 15. 

Interest, statement against, .s, 32, para. 3. 

Interpretation-clause, s. 3. 

Interpreter. See Translator. 

communication made to, when disolosable, s. T27. 

when not disolosable, s. 1 27. 
waiver of privilege, s. 128. 
Introduction of fact in issue or relevant fact, s. 9. 

J- 

Journals, presumption as to, s. 8t. 

Judge when compellable to answer question as to conduct or judicial 
knowledge, s. 121. 

may be examined as to other matters which occurred in his pre- 
sence, s. 12 1. 

power of, as to translation of document produced by witness, s. 162. 
must decide upon proved relevant facts, s. 165. 
power of, to compel person to write fur comparison, s. 73* 
to decide as to relevancy of facts, s. 136. 
to inspect document produced by witness, s. 162. 
to examine witness, and order production of document, 
s, 165. 

Judgment, fraud or collusion in obtaining, or incompetency of Court, may 
be proved, s. 44. 

Judgments, &c., of Courts of Justice, when relevant, ss. 40-4. 

when relevant to bar second suit or trial, s. 40. 
in probate, &c., jurisdiction, conclusive proof of what, 
s. 41. 

relevancy of, s. 41. 

in other than probate, &c., jurisdiction, relevancy and 
effect of, s. 42. 

other than above, when relevant, s. 43. 

must be based upon proved relevant facts, s. idS* 

Judicial notice, facts of which Court must take, s. 57. 

takes, not necessary to prove, s. 56. 
proceedings before Courts and Courts-martial, Act applicable 
to, s 1. 

Jury, questions to witness by, s. 166. 


K. 


Knowledge, tacts showing existence of, s. 1^4. 


L, 

Landlord and tenant, burden of proof aSto r.elationship in case of, s, 109. 
estoppel of tenant from denying title of, s. ii6. 
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Language. See Evidence, 

when document applies accurately to existing facts, evidence 
inadmissible as to meaning of, s. 94. 
which can apply to one only of several persons or things, evi- 
dence admissinle as to application of, s. 96. 
unmeaning in reference to existing facts, evidence admissible 
as to use of, s. 95. 

admissibility of evidence as to application of, to one of two 
sets of facts, to neither of which the whole correctly ap- 
plies, s. 97. 

Law-book. See Law of Country. 

Law of Country, relevancy of statement of, contained in Law-bouk, s. 38. 
Laws. See Book of Laws. 

in force in British India, judicially noticed, s. 57. 
repealed, s. 2. 

Leading question, meaning of, s 141. 

in examination-in-chief and re-examination, when may be 

asked, s. 142, 
when may not 
be asked, s. 
142. 

may be asked in cross-examination, s. 143. 

Legislative Councils. See Counci/s. 

Legislatures, proceedings of, hew proved, s. 78, els. (2), (4). 

Legitimacy when birth during valid nr.arriage, conclusive proof of, s. 112. 
Letters, contract contained in, s. 91, /tt, (a). 

Licensee, estoppel of, from denying authority of licensor, s. 117. 

of person in possession of immoveable property, estoppel of, frona 
denying licensor’s possession, s. 1 16 
Licensor, licensee estopped from denying authority of, s. 117. 

Lithographed documents, how far primary evidence, s. 62. 
words are a ‘ document,’ s. 3. 

Local expressions, evidence admissible to show meaning of, s. 98. 
extent of Act, s. i, 

London Gaaette^ presumption as to genuineness of, s. 81. 

Loss of document, s. 66, cl. (5). 

Lost document, proof of contents of, s. 104, III. (&). 

Lunatic, when incompetent as witness, s. 118. 

M. 

Magistrate, not generally compellable to answer questions as to conduct or 
knowledge, s. 121. 
when compellable to answer, s. 121. 

may be examined as to other matters which occurred in hw 
presence, s. 121. 

not compellable to disclose whence information obtained aS 
to commission of offence, s. 125. 

Maps are ‘ documents,’ s. 3. 

relevancy of statements in, s. 36. 
presumption as to, ss. 83-7. 

Marriage, birth during valid, when conclusive proof of legitimacy, s, 112. 
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Marriag6| cotninunications during, privileged from disclosure, s. 122. 

not generally admissible, s. 12a. 
when admissible, s. 123 , 

Matrimonial jurisdiction, relevancy of judgments in, s. 41. 

, Matters of State, document produced by witness referring to, s. 162. 
“May presume” defined, s. 4. 

Meaning of words or terms relevancy of opinions as to, s. 49. 
Memorandum of evidence, presumption as to, s. 80. 

Mental condition included in, “ fact," s. 3. 

Mind, state of. See Relevancy 0/ Facts. 

Mortgagee production of mortgage-instrument by, s. 130. 

Motive for fact in issue or relevant fact, s. 8. 

Municipal body in British India, proof of proceedings of, s. 88. 

N. 

Names of Indian public officers, when Court must take judicial notice of s 5; 
National flag of foreign State, &c , when Court must take judicial node 
of, s. 57- 

Native States, proof of cession of British territory to, s. 113. 

Navy of Her. Majesty, See Articles of War. 

Negligence, facts showing existence of, s, 14, 

New matter introduced in re examination, s. 138, 

cross-examination upon, s. 138. 
Newspapers, presumption as to genuineness of, s, 81. 

New trial, improper admission or rejection of evidence when no ground for 
' s, 167. 

Non-existeni'e of facts, evidence of, s. S- 
Notary Public, seal of. judicially noticed, s. 57. 

Notice to produce, rules as to, s. 66, 

See Presumption. 

party producing document produced under, entitled to 
have it in evidence, s. 163. 

- if production refused, when party refusing can afterwards 
give document in evidence, 3. 164. 

Notification in Gaseite of India of ce-sion of British territory, s. (13. 
Notifications, statement of fact in Government, s. 37. 

of Government how proved, s. 78, 

“ Not proved,” when a fact is said to be, s. 3. 

Number of witnesses, s. 134. 

o. 

Obsolete expressions, evidence admissible to show meaning of, s. q8 . 
Occasion of relevant facts or facts in issue, s. 7. 

Ofience, conspiracy to commit, s 10. 

source of information as to commission of. Magistrate and police- 
officer not compellable to disclose, s. 125. 

Offensive questions. Court to forbid needlessly, s. i52« 

Officer, affi'tavits presented to, Act not applicable to, s. i. 

Official character, presumption as to, s. 79. 


i.VDKK TO THE EVIDESCE ACT. 


')S 


Officio! communications, when public officer not compcibbic io f 5 :sc!or-c. 
s. 124. 

Old age, per.son of extreme, when incompclcai as vritnes;, s. ; i8. 

Onus See Burden of Broof. 

Opinion, holding a certain, is a fact, S. 3, lit. (d). 
on foreign taw, &c . relevancy of, s- -iS 
relev.'incy of facts bearing upon, S .', 0 . 
of third person, v/ben relevant. .t5*Sr. 
as to handwriting relevancy of, s, .47, 

as to txi'tence of gcnetal custom or right, relevancy of, S. gS, 
as to u.‘'ages and tenets, meaning of terms, ifcc,, relevancy oT, s, 
a.s to rc!ation.vhip. reievarcy of. s. So, 

of expert txpris'cd in Jfe.'ilisc, when proved by its producrion, 3.60. 
relevancy of ground*, of, s. tJ. 

Opportunity for accmteaca or ir.insactlon of relevant facts or Lci% in issue, 

s. 7, 

Oral adrni.ssion a.s to rontents of docuniciit. rdJcv.incy of. s. 23 . 

agteenu-nr, evidence ot, no; admi.'siblc to v.ary tcimv of written C',n- 
tract, s. 93. 
evidence, ss. 59. Co. 

defined, s. s 

must be direct, s Co. 

of contents c t document, secondary evidenev, 63. 
of dumb \vito<-ss, .s. 1 ip 

exclusion of, by documentary cvidetirc, ss. tjt.too. 
of .sf.Hetr.ents by other persona of contents of documents when 
admissible s. 144, 
proof of Jacts by, s. 59. 

Order, See 'juifctuerds. 

of production of wiftiesses, s. J35, 
of examinaiion.H of witnesses, s. tgS. 

Orders of Government. Stc., iiow proved, 3.78. 

Ownership, burden of proof as to, s. no. 

^ P. 

Parliament, course of proceeding of, judicially noticed, s. 57. 

Pato!, See Oral Btidence, 
vPariies, power of Judge to e.xamine, s. iG.S- 

to civil .suit, competent wilncsscs, s. )2o. 

Partners, burden of proof ,as to relationship in case of, s, toy. 

Payment, or.al evidence of, s, 91, cl, (e). 

Pedigree, statement in family, s. 32, para. 6, 

Penalty, witness not excused from answering on ground ot exposure to, 
33 132, 146, 147. 

Photographed words are ‘documents ' s, 3. 

document, how f.ar primary evidence, s. 62. 

secondary evidence of original, s. 63, III, (a). 

Place at which any fact in issue or relevant fact happened, facts fixing, s. i>. 
Plans are ‘ documents,’ s. 3, , 

relevancy of statements in, .3. 36. 

presumption as to, s, 83, . , , . . j 
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Pleader, certain questions asked by, without reasonable grounds, may be 
reported to High Court, s. 150. 

communication made to, by or for client, when disclosable, s. 126. 

when not disclosable, 
s. 126. 

waiver of privilege, s. 128. 

Pledgee, producliun of document by, s. 130. 

Police-officer, confession to, not provable against accused, s. 25. 

while in. custody of, when provable against ac- 
cused, s. 26. 

how much provable against 
accused, s. 27. 

not compellable to disclose whence information obtained, s. 125. 
Portrait, statement made on family, s 32, para. 6. 

Position in life of witness, questions in cross-examination to discover, 

S 3 , 146, 150. 

not to be asked without reason- 
able grounds, s. 149. 

when Court may report asking.,of question- 
to High Court, s. 150. 

Power of Judge. See Jud^c. 

Powers-of-attorney, presumption as to, s. S5. 

Preparation for fact in issue or relevant fact, s. 8. 

Presumption. See Death. 

as to document produced as record of evidence, s. So, 
certiiied copies of foreign judicial records, s. 8d. 
books, maps, and charts, s. 17. 

execution, &c., of document not produced after notice 
s. 89. 

documents thirty years old, s. 90. 
existence of probable facts, s. 114 - 

genuineness of book of laws and reports of decisions, s. 84- 
certiSed copies, &c., s 79. 
document admissible in England or Ire- 
land without proof of seal or signature, 
s. 82. _ , , 

gazettes, newspapers, copies of private 
Acts of Parliament, and other documents, 

^ maps and plans, s. 83. 

pt>wers of- attorney, s. 85. 
telegraph messages, s. 88. 

Presumptions as to documents, ss. 79-90. 

Previous conviction. See Conviction. ’■ 

Primary evidence, how far counterpart is, s. 62. 

printed document, &c,, is, s. 62. 
meaning of, s. 62. 
proof of document by, s. 64. 

Principal and agent, burden of proof as to relationship in case of, s.' 109* 
Printed document, how far primary evidence, s. 63. 
words are ‘ documents,’ s. 3. 
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Private Act, presumption as to copy of, s. 8i. 
documents, s. 5^5. " ‘ 

Privilege of communications during marriage, s. 122. 

of professional communications not svaived by party giving evi- 
' ' ‘ ' dence, s. 128. 

' how far waived when attorney, 

U ' J &c., examined by party, s. 128. 

See Attorney ; Barrister ; Marriage. 

Privy Council, proclamations, &c., of, how proved, s. 78. 

Probate jurisdiction, judgment in, s. 41. 
proof of wills by, s, 91. 

Proceedings before arbitrator, Act not applicable to, s. i. 

parties to suits and husband and wife competent witnesses in 
civil, s. 120. 

husband or wife of accused competent witness in criminal, 
s. 120. 

before Courts and Courts-martial, Act applicable to judicial, s. i 
evidence of what facts admissible in, s. 5. 

See Criminal Proceedings. 

Proclamations how proved, s 78. 

Production of document by witness, s 162. 

on notice; party producing entitled to have it in 
evidence, s. 163. 

if refused, in what cases party refus- 
ing can afterwards give it in evi- 
dence, s. 164, 

person summoned does not become witness by, 
s. 139. 

power of Judge to order, s. 165. 
which another person, having possession, could 
refuse to produce, s. 13 1. 
of title-deeds of witness not a party, s. 130. 
of writing used by witness to refresh memory, adverse party en- 
titled to, s. 161. 

Professional adviser. See Attorney ; Barrister. 

communication, when disclosable, s. 126. 

not disclosable, s. 126. 
waiver of privilege as to, s, 128. 
duty, entry made in discharge of, s, 32, para. 2. 
treatise expert may refresh his memory by reference to, s. 159. 
Proof, burden of. See Burden of proof . 
admission not conclusive, s. 31. 
facts not requiring, ss. 56-58. 

judgments in probate, &c., jurisdiction of what conclusive, s. 41.' 
of admission against person making it, and by him or on his behalf, 
s. 21, 

of admitted fact, not necessary, s. 58. 

of attested document not required by law to be attested, s. 73. 
of certain public and official documents, s. 78. 
of cession of British territory, s. n 3. 
of contents of documents, s. 6i. 


Ev.— y. 
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Proof of documents by primary evidence, s 64. ■ 

of execution of document required by law to be attested, s, 68. 

when attesting witness cannot be 
found, or execution in, the Unit- 
ed Kingdom, s. 69. 
when attesting witness denies 
execution, s. 71. 

of facts by oral evidence, s, 59. 
of handwriting and signature when necessary, s. 67, 
of public document by production of certified copy, 3. 77. 
of wills under Indian Succession Act, s. 91. 

of legitimacy, in what cases birth during valid marriage conclusive, 
s. It2. 

of fact, no particular number of witnesses necessary for, s. 134. 

“ Proper custody" defined, s. go. 

Protest of captain when relevant, 3, 3a, /II. (A). 

‘ Proved,’ when a fact is, s. 3, 

Provincial expressions, evidence admissible to show meaning of, s. 98. 
Public book, register, or record, entry in, s, 35. 
documents, s. 74. 

certified copies of, s. 76. 

proof of, by production of certified copies, s. 77. 
certain. 3. 78. 

festivals, &c., when Court must take judicial notice of, s. 57, 
officer, proof of appointment of, s. gi, 

when not compellable to disclose official communications, 
s. 124. 

officers, Indian, accession to office, &c., of, when Court must take 
judicial notice of, 3. 57. 

record, &c., relevancy of entry in, made in performance of duty, s. 
35 - 

right, statement as to, s. 33, para. 4. 

Q* 

Question asked without reasonable ^grounds, when may be reported to 
High Court, s. 150. 

See Aiiorney ; Leading Question ; Relevancy of Facts / V tracity of 
Witness; Witness, etc. 

R. 

Rape, impeaching credit of prosecutrix for, s. 153, cl. (4). 

Rashness, facts showing existence of, s. 14. 

Recitals in Acts or notifications, s. 37. 

Record of evidence, presumption as to documents purporting to be, s. 80. 
Re-examination of witness, meaning of, s 137, 

on new matter introduced by permission or 
Court, 3. 138. 
to what directed, s. 138. 
to character, 3, 140. 
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Re-examination of witness, leading qnestion when may be asked in, s. 142. . 

when may not be asked in, s. 
142. 


Reference, books of, s. 57, 

Refreshing memory by reference to writing, when made by witness, s. 

159 - 

when made by other |per- 


son, 3. 159. , 

when witness may, refer to 


copy, s. 159. 

expert by reference to professional treatise, s. 159. 
Regulations of Government, &c., how proved, s. 78. 
repealed, s. 3 . 

Rejection of evidence, improper, when no ground for new trial, s. 167. 
Relation of parties transacting fact in issue or relevant fact, facts showing. 


s. 9. 

Relationship, relevancy of opinions as to, s. 32, paras. S, 6; s. 50. 

burden of proof as to, s. 109. 

Relevancy of admission in civil cases, s. 23. 

of bad character in criminal proceedings, s. 54, 
of character as affecting damages, s. 55. 

to prove conduct imputed, in civil cases, s. 52, 
of conduct, s. 8. 

of confession made after removal of impression caused by induce- 
ment, threat, or promise, s. 28. 

of entry in public record, &c., made in performance of duty, s. 35. 
of facts, 33. S-16. 

forming part of same transaction, 3. 6 . 
which are the occasion, &c., of relevant facts or facts 
in issue, s. 7. 

necessary to explain or introduce a fact in issue or rele- 
vant fact, s, g. 
in suits for damages, s. 12. 
where right or custom in question, s. 13, 
showing existence of state of mind, body, or bodily 
feeling, s. 14. 

bearing on question whether act was accidental or 
' • intentional, s. 15. 

bearing on opinions of experts, s. 46. ' 

Judge to decide as to, s. 136. 
of good character in criminal proceedings, s. SS- 
of grounds of opinion, s. 51. 

of judgments, &c., to bar second suit or trial, s. 40. 

in probate, &c., jurisdiction, s. 4J, 
of what conclusive proof, s. 41. 
in other than probate, &c., jurisdiction, s. 42, 
other than above, s. 43. 

of opinions as to existence of general custom or right, 3. 48. 
handwriting, s. 47- 
relationship, s. 50. 
usages, tenets, &c., s. 49. 
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Relevancy of oral admission as to contents of document, s. 

of previous conviction in criminal proceedings, 
of statement as to fact of public nature contai> 
or notifications, s. 37. 
in maps, charts, and plans, s. 36. 
of law of country contained in law 
or act of conspirator, s. 10. 
of statements, s. 8. 

‘ Relevant,’ definition of, s. 3. 

Relevant fact, existence of course of business when a, s. ' 
facts, StQ Relevancy of facts. 

examioation-in-chief and cross-examinati 
relate to, s. 138. 

proved. Judge must decide upon, s. 165. 
when evidence of, admissible, s. 5. 
when facts not otherwise relevant become, s, 1 1 
ifacts, written or verbal statement of, by person ■ 
be found, &c,, when relevant, s. 33. 
Religious foundation, relevancy of opinion as to consH ■ > 
Repeal of rules and laws, s. 2. 

Reports of decisions, relevancy of, s, 38. 

presumption as to genuineness of, s. 
Reputation, s. 3, III. {e.) 

Res fudicaca, s. 40. 

Reversal of decision, improper admission or rejection of 
ground for, s. 167. 

Right, relevancy of facts as to existence of, s. 13. 

of opinions as to existence of general, s. 
Rule of the road. Court must take judicial notice of, s. 
Rules of evidence repealed, s, 2. 

s. 

Scandalous questions, when Court may forbid, s. iSi> 

not forbid, s. I£ 

Science, opinions of experts on point of, s. 43. 

Seal, comparison of, with admitted or proved seal, s. 73 
presumption as to genuineness of, s. 83. 

Seals of Courts, &c. : of what seals Court must take ' 

Second suit or trial, relevancy of judgments, &c., to bar 
Secondary evidence alter notice to produce, s. 66, 
certified copies, s. 63. 
other copies, s. 63. 
how far counterpart is, s. 63. 
meaning of, s, 63. 
when admissible of existence, • 
document, s. 65. 

Series of similar occurrences,, s, ig. 

of letters or papers, statement contained lin dc 
of, s. 39. _ 

Servant of legal practitioner, communications to, s. i 
See Attorney ; Barrister. 
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Shaking credii of witness, questions in cross-examination for, ss. 146-SO- 

not to be asked without reasonable 
grounds, s. 149. 

when Court may report asking o£ 
question, to High Court, s. 150. 

‘ Shall presume’ defined, s. 4. 

Short title, s. i. 

Sign Manual of British Sovereign, judicially noticed, s. 57. 

Signature, comparison of, with one admitted or proved, s. 73. 
proof of, when necessary, 3. 67. 
presumption as to genuineness of, s. 82. 
of Indian public officers, when judicially noticed, s. 57. 

Signs, evidence of dumb witnesses by, s. 1 19. 

Sovereign, existence, &c , of foreign, when judicially noticed, s. 57. 

Stamp, presumption as to genuineness of, s 82. 

that document bore proper, s. 89. 

State, admissibility of evidence as to affairs of, s. 163. 

existence, &c., of foreign, when Court must take judicial notice of, 
3. S7- 

matters of, document produced by witness referring to, s. 162. 
of mind, body, or bodily feeling. See Relevancy of Facts. 
of things under which relevant fact or facts in issue happened, s. 7. 
Statement by witness is ‘ evidedee,’ s. 3. 

as to fact of public nature contained in certain Acts or notifica- 
tions, relevancy of, s. 37. 

forming part of conversation, document, book, or series of 
letters or papers, what evidence admissible 3 39. 
of conspirator, how far a relevant fact, .s. 10. 
of law of country contained in law-book, relevancy of, s. 38. 

Statements. See Admission. 

by persons who cannot be called as witnesses, ss. 32, 33. 
in maps, charts, and plans, relevant, s 36. 
made under special circumstances, ss 34-8. 
relevancy of, s. 8. 

written or verbal, of relevant facts, by person dead, or who 
cannot be found, &c., when relevant, s. 32. 
when relating to cause of death, s 32 (/). 
made in ordinary course of business, s 32. 
( 2 ). 

against interest of maker, s. 32 (3). 
giving opinion as to public right or custom, 
or matter of public or general interest, s. 3a. 
i4)- 

' relating to existence of relationship, 3. 32 

and made in will, deed, pedigieCi or on 
* . tombstone, &c., s. 32 (6). 

made in document relating to transaction by 
which right or custom created, &c., s. 33 
(7)- 
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Statements, written or verbal, by several personsj and expresses feel- 
ing, Sic., relevant to matter in question, s. 32 ( 5 ). 

Statutes repealed, s. 2 and Sch. 

Subtracting from terms of written contract, &c. See Exclusion of Evidence. 
Suit. See fttdgfneniSi &c, 

of what facts evidence admissible in, 3. 5. 
for damages, relevancy of facts in, s. la. 


T. 


Technical expression, meaning of, evidence adtoissible to show, s, g8. 
Telegraph messages, presumption as to, s. 88, . • ' 

Tenant. See Landlord and Tenant. 

estoppel of, from denying landlord’s title, s. 116. 

Tender years, person of, when incompetent as witness, s. Ii8.’ 

Tenets of body of men or family, relevancy of opinions as to, s, 49, 

Terms, relevancy of opinions as to meaning of, s. 49. 

Territory, proof of cession of British, s. 113. 

Threat, confession caused by, s. 24. 

Time at which any fact in issue or relevant fact happened, facts fixing, s. 9. 
Title of Act, short, s, l. 

of foreign State, &c., when judicially noticed, s 57. 
of landlord, estoppel of tenant from denying, s. n6. 

Title-deeds of witness not a party, production of, s. 130. 

Titles of Indian public officers when judicially noticed, s. 57 
Tombstone, statement as to relationship made on, s. 32, para. 6. 

Transaction, facts forming parts of same, s, 6. 

See Relevancy of Facts. 

Translation of document produced by witness, s, 162. 

Translator, See Interpreter. 

divulging contents of document directed to be kept secret, s. 162. 
Treatises. See Expert ; Professional Treatise. 

Trial (new). See iVew Trial ; Judgments. 

Tribunals, Acts of, s. 74. 


u. 

United Kingdom, proof of document required by law to be attested when 
executed in, and attesting witness cannot be found, s. 6 g. 

Usages of body of men or family, relevancy of opinions as to, s. 42. 

V. 

Vakil, certain questions asked by, without reasonable grounds, may be 
reported to High Court, s. 150. 

communication made to, by or for client, when disclosable, s, 126. 

not disclosable, a. 126. 
waiver of privilege, s. laS. 
Varying terms of document, who may give evidence of contemporaneons 
agreement, s. 90. 
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Varying terms of written contract, &c. See Exclusion of Evidence. 

evidence inadtnissible of oral agreement, 
s. 92. 

Veracity of witness, questions in cross-examination to test, ss. 146-50. 

not to be asked without reasonable grounds, 
s. 149. 

when Court may report asking of questions 
to High Court, s. 150. 

w. 

Warning witness that he need not answer certain questions, s. 148. 

Wife of accused, in criminal proceeding, competent witness, s. 120. 

of party to civil suit, competent witness, s, lao. 

Wills, statements as to relationship made in, s 32, para. 6. 

as to custom made in, s. 32, para. 7. 
provisions of Indian Succession Act as to construction of, not affect- 
ed, s. 100. 

under Indian Succession Act how provable, s. 91. 

Witness, accomplice competent, against accused person, s. 133. 

husband or wife of accused, competent, in criminal proceedings, 

S, 120. 

attesting, proof when he cannot be found, or document executed 
in the United Kingdom s. 69. 
when execution of document must be proved by, s. 68. 
Judge as, s. 12 1. 

Magistrate as, s. I2i. 
pleader as, s. 126. 

pleader’s clerk or servant as, s. 127, 
public officer as, s. 124. 
police-officer as, s. 125. 
vakil as, s. 126. 

vakil's clerk or servant as, 3. 127. 

attorney as, s. 126. 

attorney’s clerk or servant as, s. 127. 

barrister as, s. 126. 

barrister’s clerk or servant as, s. 127. 

client as, s. 129. 

contradiction of, s, 1 53, . 

credit of, confirmation of, s. 158. 

how impeached, s. 155. 
impeachment of, s. 138. 

questions in cross-examination affecting, ss. 146-50. 
cross-examination of. See Cross-examination of Witness. 
dumb, mode of giving evidence by, s. 119. 

evidence of, when relevant for proving in subsequent proceeding 
truth of facts stated, 3. 33. 

examination of, as to written documeut or contents, s. 144, 
examination-in-chief of. See Examination-in-chief of Witness, 
husband of accused competent, in criminal proceedings, s. 120. 
interpreter as, s. 127. 
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Witness, power of Judge to examine, s. 163. 

not a party, title deeds of, when compellable to produce, s. 130. 

when not compellable to produce, s. 130, 
not excused from answering on ground that answer will criminate, 
ss, 132-47. 

oral evidence of, as to statements by other persons of contents of 
documents when admissible, 3. 144. 
order of examinations of, s. 138. 

party to civil suit, and husband or wife, competent, s. 126. 
production of document by, s. 162. 

proof of former statement of, to corroborate later testimony, s. 157. 
questions to, by jury or assessors, s. 166. 
re-examination of. See Re-examination of Witness. 
refreshing memory by reference to writing, s. 159. 

when made by witness, 
s. IS 9 - 

by another person, 
s. 159 - 

when witness may 
refer to copy, s. 159. 
may be cross-examined 
upon it, 3. i 6 i. 

statements by person who cannot be called, ss. 32, 33. 

to character, cross-examination and re-examination of, s. 140. 

translation of document produced fay, s. 162. 

when compellable to answer question in cross-examination testing 

veracity, &c., s. 147. 
in what case Court to decide 
s. 148. 

may testify to facts mentioned in document, s. 160. 
wife of accused, -competent, in criminal proceedings, s. 120. 
Witnesses, ss. 118-34. 

what persons competent, ss. 118-33. 
examination of, ss. 135-66. 

no particular number necessary to prove fact, s. 134. 
order of production and examination of, s. 135- 

Writing is a ‘ document, ' s. 3. 

comparison of, with admitted or proved writing, s. 73. 
dumb witness may give evidence by, s. 119. 
when witness may refresh memory by reference to, s. 159, 
to refresh witness’s memory, adverse party entitled to production 
of, and may cross-examine upon, s. 16 1. 



ACT XIII. OF 1855 . 

The Mian Fatal Aeoidents Act, 1855."^ 

Received the G.*G.’s Assent on the 27TH March 1855. 

An Ad to provide Compensation to Families for Loss occasioned 
by the Death of a Person caused by Actionable, Wrong, 

Whereas no action or suit is now maintainable in any Court 

against a person who, by his wrongful 
reamble. neglect, or default, may have caused 

the death of another person, and it is oftentimes right and expedient 
that the wrong-doer in such case should be answerable in damages 
for the injury so caused by him ; It is enacted as follows ; — 

1. Whenever the death of a person shall be caused by wrongful 

Suit for compensation to neglect or default, and the act 

the family of a person for loss neglect, or default is such as would (^it 
occasioned to it by his death death had not ensued) have entitled the 
by actionable wrong. injured to maintain an action and 

recover damages in respect thereof, the party who would have been 
liable if death had not ensued, shall be liable to an action or suit 
for damages, notwithstanding the death of the person injured and 
although the death shall have been caused under such circumstances 
as amount in law to felony or other crime. 

And it is enacted farther that every such action or suit shall be 
for the benefit of the wife, husband, parent, and child, if any, of the 


* This is the short title given to this Act by the Indian Short Titles 
Act (XIV. of 1897). , 

Based on the Fatal Accidents Act, 1846 (9 & 10 Viet., c. 93). 

Act XIII. of 1855 has been declared to be in force in the whole of 
British India, except as regards the Scheduled Districts, by the Laws Local 
Extent Act (XV. of 1874), s. 3. 

It has been declared in force in Upper Burma generally (except the 
Shan States), by the First Part of the Second Schedule to the Upper Burma 
Laws Act (XX. of 1886) ; in the Saathal Parganas, by the Santhal Parganas 
Settlement Regulation (111. of 187a), s. 3, as amended by the Santhal 
Parganas Laws Regulation (III, of 1886), s. 3 and sch. ; in the Arakan Hill 
District, by the Arakan Hill District Laws Regulation (IX. of 1874), 3. 3; 
and in Angul and the Khondmals by the Angul District Regulation (I. of 
1 894), s. 3. 
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[Act XIII. 


person whose death shall have been so caused, and shall be brought 
by, and in the name of, the executor, administrator, or representa- 
tive of the person deceased ; 

and in every such action the Court may give such damages* as 
it may think proportioned to the loss resulting from such death to 
the parties respectively, lor whom and for whose benefit such action 
shall be brought; and the amount so recovered, after deducting all 
costs and expenses, including the costs not recovered from the 
defendant, shall be divided amongst the before-mentioned parties, 
or any of them, in such shares as the Court, by its judgment or 
decree, shall direct. 

2. Provided always that not more than one action or suit shall 
Not more than one suit to be brought for, and in respect of, the 
be brought. same subject-matter of complaiDtt:pro- 


It has been declared, by notification under s. 3 {a) of the Scheduled 
Districts Act (XI V. of 5874), to be in force in the following Scheduled 
Districts, namely: — 

(l) Sindh (see Gaoetie of India, 18B0, Pt. I., p, 672) •• 

(а) West Jalpaiguri (see Gaaette of India, 1881, Pt. I., p. 74) ; 

(3) The Districts of Hazaribagh, Lohardaga, and Manbhum, and 

Pargana Dhaibhum and the Kolban in the District of Sing- 
bhum (see Gaaeite of India, 18S1, Pt, I., p. 594) : 

(4) The scheduled portion of the Mirzapur District (see Gasseite of 

India, 1879, Pt- I . P- 383): 

(5) Jaunsar Bawar (see Gatette of India, 1879, Pt. I., p. 382) s 

(б) The Scheduled Districts of the Punjab (see Gasatte of India, 

1881, Pt. I., p. 483) ; 

(7) The Scheduled Districts of the Central Provinces (see Gasatte of 

India, 1879, Pt. I., p. 771) : 

(8) The District of Sylhet (see Gasatte of India, 1879, Pt. I., p. 631) : 

(9) The rest of Assam (except the North Lushai Hills (see Gaaette 

of India, 1897, Pt. I., p. 299) : 

(10) The Porahat Estate in the Singbhum District (see Gaaette of 
India, 1897, Pt. I., p. 1059). 

It has been extended, by notification under s. S of the last- mentioned 
Act, to the following Scheduled Districts, namely : — 

(i> Kumaon and Garhwal (see Gaaette of India, 1876, Pt. [., p. 606) s 
(23 The North-Western Provinces Tatai (see Gaaeite of India, i 8 j 6 , 
Pt. I , p, 505). 

* As to the measure of damages under this Act, see Vinayak Reghunaih 
V. G. 1 . P. Ry. Co., 7 Bom.. O. C. J., >13 •• Ratanbai v. G. /. P. Ry., ib. 120 : 

s. c., on appeal, 8 16. 130. . . ... 

t In s. 3 the words “ and that every such action shall be brought withm 
twelve calendar months after the death of such deceased person," have here 
been repealed by the Indian Limitation Act (fX. of 1871). For limitation, 
see now the Uoiitatipn Act (XV. of 1877), Sch. II., No, ai. 
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vided that, in any such action or suit, the executor, administrator, 
Claim for loss to estate may or representative of the deceased may 
be added. insert a claim for, and recover any pecu- 

niary loss to, the estate of the deceased occasioned by such wrongful 
act, neglect, or default, which sum, when recovered, shall be 
deemed part of the assets of the estate of the deceased. 


3. The plaint in any such action or suit shall give a full 
Plaintiff shall deliver parti- particular of the person or persons for 
culars, &c. whom, or on whose behalf, such action 

or suit shall be brought, and of the nature of the claim in respect 
of which damages shall be sought to be recovered. 


4 . The following words and expressions are intended to have 
the meaning hereby assigned to them 
respectively, so far as such meanings are 
not excluded by the context or by the nature of the subject-matter ; 
that is to say, words denoting the singular number are to be under- 
stood to apply also to a plurality of persons or things, and words 
denoting the masculine gender are to be understood to apply also 
to persons of the feminine gender ; and the word “ person shall 
apply to bodies politic and corporate ; and the word '* parent ’’ shall 
include father and mother* and grand-father and grand-mother ; and 
the word “ child ” shall include sonf and daughter and grandson 
and grand-daughter, and step-son and step-daughter. 


* Step-father and step-mother are designedly omitted, 
t As to adopted sons, see 7 Bom., O. C. J., 113. 
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ACT NO. X. OF 1897.* 

The General Clauses Acfc, 1897, 


Passed bv the Governor-General or Indu in Council. 
Keceivtd Hts Exctllency’ s assent on the nth March i8g>j. 


An Act to consolidate and extend the General Clauses Acts, i8i 

and 188^.^ 

Whereas it is expedient to consolidate and extend the Gene 
Clauses Acts, i86St; and 1887! ; It is hereby enacted as 1 
lows : — 

\ Preliminary. 

Short title and commence- 1 - (.Jt) This Act may be called 

ment. General Clauses Act, 1897; and 

(2) It shall come into force at once. 

2 . [Pepealed hy Act /. 0/ 1 go 3.'] 


General JDefiniltons. 


3 . In this Act, and in all Acts of the Governor-Gener 
. in Council and Regulations made aft 

Definitions. commencement of this Act, unlei 

there is anything repugnant in the subject or context, — 

( /) “ abet,” with its grammatical variations and cognal 
^ „ expressions, shall hai 

the same meaning as 
the Indian Penal Code: 


* For Statement of Objects and Reasons, see Gaaetie of India, iBg\ 
Pt V D ' ^8 • for Report of the Select Committee, see ibid, p. 77 ; and fc 
Proceedings in Council, see ibid, Pt, VI., pp. 3S, 4 °, S6, and 76. 

Ani-X of 1807 has been declared in force in Upper Bucma (eMsp 
the Shan States) by the Burma Laws Act (XIII. of 1898). ^See the Fift 

Schedule. , i- , 

t Acts I. of 1868 and I. of 1887, respectively. 


[Act X. of 1897.] 


GENKKAL CLAUSKS. 


(2)* “ act," used with reference to an oSence or a civil 
, . „ wrong, shall include a 

(( Act ** • ^ « T 

senes of acts, and words 
which refer to acts done extend also to illegal omis- 
sions : 

(j)t “ affidavit" shall include affirmation and declaration 
„ . ^ in the case of persons 
^ by law allowed to affirm 

or declare instead of swearing: 

{ 4 )% “barrister" shall mean a barrister of England or 
. „ Ireland, or a member of 

the Faculty of Advocates 
in Scotland : 

(5) “ Bengal Act"§ shall mean an Act made by the 

Lieutenant-Governor of 

Bengal Act. 

“ the Indian Councils Act, 1861, or" the Indian 
Conncils Acts, 1861 1 and 1892II : 

(< 5 ) “ Bombay Act” shall mean an Act made by the Gov- 
u A ®rnor of Bombay in 

' Council under the Indian 

Councils Act, 1861, or" the Indian Councils Acts, 
1861^ and x892*[[ : 

(y)** “ British India" shall mean all territories and places 
r » within Her Majesty’s 

dominions whicn are for 
the time • being governed by Her Majesty through 


’ * Compare the Indian Penal Code (Act XLV. of i860) and the 

Madras General Clauses Act (Mad. Act III. of 1891). 

■f Compare the definitions of “ Oath” and “ Swear” in sub-ss. (36) 
and (55), respectively, infra. As to affidavits in civil proceedings, see 
Ch. XVI. of the Code of Civil Procedure (Act XIV. of iSSs) ; as to 
criminal proceedings, see Code of Criminal Procedure (Act V. of 189S). 

j: Compare the Indian High Courts Act, i86l, (34 & 25 Viet., c. 104), 
s. 19, 

§ Since the passing of this Act, the Punjab and Burma Legislative 
Councils have been constituted, and their Acts may by analogy be referred 
to as “ Punjab” and ” Burma Acts.” 

11 Stats. 24 & 25 Viet., c. 67, and 55 & 56 Viet., c. 14, respectively. The 
words quoted have been inserted by Act I. of 1903. 

•if Stats. 24 & 25., Viet., c. 67, and 55 & 56 Viet., c. 14, respectively. 
The v^ords quoted have been inserted by Act I. of 1903. 

** Compare the Interpretation Act, 1889 (52 & 53 Viet,, c. 63), s. 18 
{•#)• , For definition of “ India” see infra, sub-s. (27). 
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the Governor-General of India or through any Gov- 
ernor or other ofBcer subordinate to the Governor- 
General of India: 

(5)* “British possession" shall mean any part of Her 

“ British possession." Majesty's dominions, ex- 
clusive of the United 
Kingdom, and, where parts of those dominions are 
under both a central and a local legislature, alt 
parts under the central legislature shall, for the 
purposes of this definition, be deemed to be one 
British possession : 


(<ya)t Burma Act" shall mean an Act made by. the 
« Rnrm-, Arf » Lieutenant-Govcmor j 'of 

Burma in Council under 
the Indian Councils Acts, i86i and 1892 : 


(p) “Chapter" shall mean 
“ Chapter.” 


Chapter of the Act or 
Regulation in which the 
word occurs : 


(/o)J “ Collector ” shall mean, 


“ Collector.” 


in a Presidency-town, the 
Collector of Calcutta, 
Madras, or Bombay, as 
the case may be, and elsewhere the chief officer in 
charge of the revenue-administration of a district : 


(//)§ “Colony " shall mean any part of Her Majesty’s 
„ dominions, exclusive of 

the British Islands and of 
British India, and, where parts of those dominions 
are under both a central and a local legislature, all 
parts under the central legislature shall, for the 
purposes of this definition, be deemed to be one 
colony : 


* Compare 

3. 18 (3). 


the Interpretation Act, 1889 (52 and 53 Viet, c. 63), 


•h Clause L8a) has been added by Act I. of 1903. 

± Comoare the Bombay General Clauses Act (Bom. Act III. of 1886), 
s- 3 (12), and the N.- W. P. and Oudh General Clauses Act (N.-W. P. and. 

Oudh Act, 1889 (£2 & S3 Viet., c. 63), s. 18 CJi- 
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commencement,”* used with reference to an Act 
„„ ^ or Regulation, shall mean 

the day on which the Act 
or Regulation comes into force : 

“ Commissioner” shall mean the chief officer in charge 
„ of the revenue administra- 

non of a division : 

(i 4 )t "consular officer” shall include consul-general, con- 
^ „ sul, vice-consul, consular 

Consular officer. pro-consul, and 

any person for the time being authorized to perform 
the duties of consul-general, consul, vice-consul, or 
consular agent : 

(/5)§ " District Judge ” shall mean the Judge of a principal 

District Judge. jurisdiction, but shall not 

include a High Court in the e.^ercise of its ordinary 
or extraordinary original civil jurisdiction : 

(id)ll " document ” shall include any matter written, ex- 
pressed, or described 
upon any substance by 
means of letters, figures, or marks or by more than 
one of those mefins, which is intended 10 be used, or 
which may be used, for the purpose of recording 
that matter: 

J/y) “enactment” shall include a Regulation (as heresn- 

“ Enactment." defined) and any 

Regulation of the Bengal, 
Madras, or Bombay Code, and shall also include any 
provision contained in any Act or in any such 
Regulation as aforesaid ; 


“ Document.” 


* For rules determining when any given Act is to come into force, 
see s. 5, infra. 

1" Compare the N.-W. P, and Oudh General Clauses Act (N.-W. P. 
and Oudh Act I. of 1887). 

% Compare the Consular Salaries and Fees Act, 1891 (34 & 55 Viet., 
c- 30), 3. 3- 

f As to definition of " High Court,” see sub-s. {24) infra, 

jl Compare the Indian Evidence Act (I. of 1872). As to definition of 
„ written,” see sub-s, (38), infra. 
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(/(S’) father, in the case of any one whose personal law 

“Father.” permits adoption, shall 

include an adoptive father : 

(/p)* * * § financial year shall mean the year commencing 

” Financial year.” S^St day of 

April : 

(2o)f a thing shall be deemed to be done in “ good faith 

“ Good faith." where it is in fact done 

honestly, whether it is 
done negligently or not : 


(^/)j; “ Government " or “ the Government” shall include 

” Goverament.” ^^al Government as 

well as the Government of 
India ; 


“ Government of India ” shall mean the. Governor- 

” Government of India.” Council or, 

during the absence of the 
Governor-General from his Council, the President in 
Council, or the Governor- General alone as regards 
the powers which may be lawfully exercised by them 
or him respectively : 

. (^s)§ “Her Majesty” 

or the Queen ” shall in- 
' elude her successors: 


( 2 ^) “ High Court, 

“ High Court." 


” used with reference to civil proceedings, 
shall mean the highest 


Civil Court of appeal in 
the part of British India in which the Act or Regula- 
tion containing the expression operates : 


• Compare the Interpretation Act, 1889 (52 & 53 Viet,, c. 63), s. 29. . 
t Compare the Bills of Exchange Act, 1882 {4^ & 46 Viet,, c. 61), 
s. go, and the Sale of Goods Act, 1893 (56 & 57 Viet., c. 71), s- 62. 

As to discussion in Council regarding definition of “ good faith," see 
Gasette of India, 1897, Pt. VI., pp. S6 to 62 and 76 to 79. 

$ Compare the Code of Civil Procedure (Act XIV. of 1882), s. 2. As 
to definition of Local Government, see sab-s. (29) infra. 

§ Compare the Interpretation Act, 1889 {52 & 53 Viet,, c. 63), s.'30, 
as to references to the reigning Sovereign, 

As to Her Majesty's title as Empress of India, see the Royal Titles 
Act, 1876 {39 Viet., c, lo.) 
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(35) “immoveable property” shall include land, benefits 
, , , I to arise out of land, and 

earth, or permanently fastened to anything attached to 
the earth : * * * § 

(ad) ” imprisonment " shall mean imprisonment of either 

description as defined in 
the Indian Penal Code : 


“ ImptisQnment.’ 


(ay)t “ India ” shall mean British India, together with any 
, „ territories of any Native 

Prince or Chief under the 
suzerainty of Her Majesty exercised through the 
Governor-General of India, or through any Governor 
or other officer subordinate to the Governor-General 
of India : 

(2^)}; “ local authority ” shall mean a municipal committee, 

■> Local puthonty.” liisUiCt beard body of 

^ port coratnissioners or 

or other authority legally entitled to, or entrusted by 
the Government with, the control or management of 
a municipal or local fund : 

(2p)§ “Local Government” shall mean the person auihor- 
,, , , ^ ^ „ ized by law to administer 

executive Government m 
the part of British India in which the Act or Regu- 
lation containing the expression operates, and shall 
include a Chief Commissioner : 


(jo) '• Madras Act ” 

“ Madras Act.” 


shall mean an Act made by tljo Gover- 
nor of Fort St. George 
in Council under “the 


* As to growing crops and timber so far as they are affected by the 
Indian Registration Act (til. of 1877), see s. 3 of that Act, 

t Compare the Interpretation Act, 1889 ($2 & 53 Viet., c. 63), s. 18(5). 

X Compare the Local Authorities Loan Act (XI. of 1879). 

§ There are at present eleven Local Governments in British India; 
namely : — The Governors of Madras and Bombay in Council, the Lieute- 
nant-faovernors of Bengal, the N.-W. P. and (Dudh, the Punjab, and Burma; 
and the Chief Commissioners of the Central Provinces, Assam, Ajmere- 
Marwara, Coorg, and British Baluchistan. The Commissioner in Sindh 
•xercises by delegation certain powers of a Local Government.— See Act V . 
of 1868 (Commissioner in Sindh). 
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the Indian Councils 


Indian Councils Act, 1861, or 
Act, i86i* * * § and 1892 :♦ 

(j/) “ Magistrate” shall include every person exercising all 

“ Magfstrate.” of a 

Magistrate under the Code 

of Criminal Procedure for the time being in force tf 

(ja) X “ master,” used with reference to a ship, shall mean 

« Master ” (of a ship). t 

Or harbour-master) having 

for the time being control or charge of the ship: 

(33) “ month ” shall 
“ Month.” mean a month reckoned 

according to the British 
calendar : 

” moveable property ”§ shall mean property of every 
" Mo,a.bfa ‘ibscrip.ta, «Mpt im- 

^ moveable property : 

(Ji) “ North-Western Provinces and Oudh Act” shall 

mean an Act made by 
the Lieutenant-Governor 
of the North-Western Pro- 
vinces and Oudh in Council under “the Indian 
Councils Act, i86i, or" the Indian Councils Acts, 
1861* and 1893 :* 

(56) “ oath ” shall include afifirmation and declaration in the 

case of persons by law 
« Oath.” allowed to affirm or de- 

clare instead of swearing: 

Cjy)|| “ offence ” shall mean any Act or omission made 

punishable by any law for 
the time being in force: 


“ North-Western Provinces 
and Oudh Act.” 


"(Offence.” 


* Stats. 24 & 25 Viet. c„ 67, and 55 & S6 Viet,, c. 14, respeetively„ 
The words quoted have been inserted by Act I. of 1903. 

t The Code now in force is Act V. of 1898. 

± See s. 742 of the Merchant Shipping Act, 1894 (57 & 5® Vict., c. 00), 

§ For a comprehensive definition of the word “ property," see s. loS 
of the Bankruptcy Act, 1883 (46 and 47 Vict., c. 52), _ 

jj See a similar definition in s. 4 (0) of the Code of Criminal Procedure 
(Act V. of 1898). 
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(j5) “Part” shall mean a 
“ Part,” 


Part of the Act or Re- 
gulation in which the 
word occurs: 


(JP) “ person ” shall include 
” Person.” 

” Political Agent." 


any company or association 
or body of individuals, 
whether incorporated or 
not; 

(./o)"* “Political 
Agent ” shall include — 


(a) the principal officer representing the Government in 
any territory or place beyond the limits of British 
India, and 


(^) any officer of the Government of India or of any 
Local Government appointed by the Government 
of India or the Local Government to exercise all 
or any of the powers of a Political Agent for any 
place not forming part of British India under the 
law for the time being In force relating to foreign 
jurisdiction and extradition : 


(^/)f “ Presidency-town ” shall mean the local limits for 
, „ the lime being of the ordi- 

resi ency- own. nary original civil jurisdic- 

tion of the High Cou>’t of Judicature at Fort William, 
Madras, or Bombay, as the case may be : 

(^ 2 )f “ Privy Council ” shall mean the Lords and others 

for the lime being of Her 


" Privy Council." 

“Province” shall 
“ Province." 


Majesty's Most Honour- 
able Privy Council : 

mean the territories for the time 
being administered by any 
Local Government; 


* See s. 3 of the Foreign Jurisdiction and Extradition Act (XXI.' o£ 
1879). 

t See s. 4 (A) of the repealed Code of Criminal Procedure (Act X. of 
1882), and compare s. 3 (35) of the Madras General Clauses Act (Mad. Act 
l.of 1891), 

i Compare s. 12 (5) of the Interpretation Act, 1889 (52 Ss 53 Vlct., 


j Compare- s. 4 (g) of the repealed Code of Criminal Procedure (Act 
A. of 1882). 
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(•/'/)** ** public nuisance ” shall mean a public nuisance as 
“ Public nuisance." 

Penal Code : 


(^a)f “ Punjab Act” shall mean an Act made by the Deute- 

" Punjab Act." nant-Governor of the Pun- 

jab in Council under the 
Indian Councils Acts, i86i and 1892 .* * * § 


(^S)i “ registered," used with reference to a document,. 

"Reristered" registered in 

registered. British India under the law 

for the time being in force for the registration of 
documents : 


(^ 6 ) “ Regulation " shall 
" Regulation." 


mean a Regulation made under 
the Government of India. 
Act, 1870 :§ 


O7) “rule” shall mean a rule made in exercise of a power- 
t( „ conferred by any enact- 

ment, and shall include a 

a regulation made as a rule under any enactment ;(| 

QS) “ schedule ” shall mean a schedule to the Act or Regu- 

“ Schedule" lation in which the word 

occurs ; 


(^p) ''Schedule District" shall mean a "Scheduled Dis-- 

trict” as defined in the 
“Schedule District.” Scheduled Districts Act, 

1874 :1[ 


(jo) “ section " shall mean 
“ Section.” 


section of the Act or Regula- 
tion in which the word 
occurs : 


* As to procedure in the case of public nuisances, see the Code of 
Criminal Procedure (Act V, of i8g8), Ch. X. 

t Cl. {44a) has been inserted by Act I. of 1903. 

:{; Compare the Madras General Clauses Act (Mad. Act I. of 1891), s. 3 
(II). As to the law now in force, see the Indian Registration Act (HI. of- 
1877). 

§ Stat. 33 Viet., c. 3. . 

II The provisions of ss. 20 to 24. itt/ra, apply to rules defined in this- 
sub-section. 

f Act XIV. of 1874. 
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(j/)* ship " shall include every description of vessel used 
, „ in navigation not exclu- 

sively propelled by oars; 

(j2)t “ sign," with its grammatical variations and cognate 
, . „ expressions shall, with 

reference to a person who 
is unable to write his name, include “ mark," with its 
grammatical variations and cognate expressions : 


iS3) “son; 

" Son.” 


in the case of any one whose personal law 
permits adoption, shall 
include an adopted son : 


(5^) “sub-section 

" Sub-section." 


shall mean', a sub-section of the sec- 
tion in which the word, 
occurs ; 


( 5 S)i “ swear," with its grammatical variations and cognate 
. II expressions, shall include 

® alErming and declaring 

in the case of persons by law allowed to affirm or 
declare instead of swearing : 


(ii®) “ United Provinces Act 
“ United Provinces Act." 


" shall mean an Act made 
by the Lieutenant-Gov- 


ernor of the North-Western 
• Provinces and Oudh (or of the United Provinces 
of Agra and . Oudh) in Council under the Indian 
Councils Act, 186 1, or the Indian Councils Acts, 
x86i and 1892 : 

(5d)§ “vessel” shall include any ship or boat or any 
“Vessel." description of vessel 

used in navigation: 


* Compare s. 742 
c. 60). 


of the Merchant Shipping Act, 1894 (57 & 


58 Viet., 


t See also definition of " writing" in sub-s. {58), infra, 

4 See also definition of “affidavit" and “oath" supra, sub-ss, (j) 
and respectively ; and as to oaths, see the Indian Oaths Act (XI. 

of 1873). 

J Compare 3,742 of the Merchant Shipping Act, 1894 (37 & 58- 
Vict., c. 60). This definition supplements the definition of ship in sub- 
supra. See also definition of vessel in s. 48 of the Indian Penal • 

Code. 





GKNKHAL CMUSSS. 


[ActX, 


C57)* “ will” shall include a codicil and every writing making 
“Win.” ^ voluntary posthumous 

disposition of property : 

expressions referring to “writing" shall be construed 
„ ... ,, as including references 

“Wntag.” ,0 , printing, lithography, 

photography, and other modes of representing or re- 
producing words in a visible form : and 

(59)^ “year” shall mean a year reckoned according 
» Year.” to the British calen-dar. 

4. (/) The definitions in section 3 of the following words 
Application of forcRoing and expressions, that is to say, “ affida- 
definikions to previous enact- vit,” “ barrister,” “ British India,” “ Dis- 

trict Judge” " father,” “ Government 
of India," “ Her IMajesty,” or “ the Queen," “ High Court," 
“ immoveable property,” “imprisonment,” “Local Government,” 


“ Magistrate,” “ month,' 
“ section,” 


“ moveable property,” “ oath,” “ person, 

“ son,” “ swear,” “ will,” and “ year,” apply also, 
unless there is anything repugnant in the subject or context, to 
all Acts of the Governor 'General in Council made after the third 
day of January i868, and to all Regulations made on or after 
the fourteenth day of January 1887. 

(3) The definitions in the said section of the following words 
and expressions, that is to say, “ abet,” “ chapter,” “ commence- 
ment," “ financial year,” “local authority," “master,” “offence,'' 
“ Part,” “ public nuisance,” “ registered,” “ schedule,” “ ship,” 
“ sign,” “ sub-section,” and “ writing,” apply also, unless there 
is anything repugnant in the subject or context, to ail Acts of 
the Governor- General in Council and Regulations made on or 
after the fourteenth day of January 1887. 

General Rules of Comiruciton. 

5. (/) Where any Act of the Governor-General in Council 

Coming into operation of is not expressed to come 
enactments. on a particular day, then it shall come 

into operation on the day on which it receives the assent of the 

Governor-General. __________ 

• See the definition of “will” ins,. 3 of the Indian Succession Act 

t Compare 3. 20 of the Interpretation Act. 1889 {52 & 53 Vic., c. 63)- 
t As to “ financial year,” see sub-s. (rp), supra. 
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( 2 ) Where any Act of the Governor-General in Council Is 
reserved under the Indian Councils Act, r86i,* section 20 , for 
the signification of Her Majesty's pleasure thereon, then if no 
later date is expressed, it shall come into operation, if assented 
to by Her Majesty, on the day on which the assent of Her Majesty 
is duly proclaimed. 

(j)f Unless the contrary is expressed, an Act of the Governor- 
General in Councilor Regulation shall be construed as coming; 
into operation immediately on the expiration of the day preceding 
its commencement. 


6.j: Where this Act, or any Act of the Governor* General in 
g- , , Council or Regulation made after the- 

ec o repea . commencement of this Act, repeals any 

enactment hitherto made or hereafter to be made, then, unless a 
different intention appears, the repeal shall not — 

(a) revive anything not in force or existing at the time at 
which the repeal takes effect; or 


(^) affect the previous operation of any enactment so re- 
pealed, or anything duly done or suffered there- 
under; or 


(c) affect any right, privilege, obligation, or liability ac- 

quired, accrued, or incurred under any enactment 
so repealed ; or 

(d) affect any penalty, forfeiture, or punishment incurred. 

in respect of any offence committed against any 
enactment so repealed ; or 

(e) affect any investigation, legal proceeding, or remedy in 

respect of any such right, privilege, obligation, liability, 
penalty, forfeiture, or punishment as aforesaid; 

and any such investigation, legal proceeding, or remedy may 
be instituted, continued, or enforced, and any such penalty, for- 
feiture, or punishment may be imposed as if the repealing Act 
or Regulation had not been passed. 


* Stat. 24 & 25 Viet,, c. 67, 

t Compare s. 36 (2) of the Interpretation Act, 1889 (52 & 53 Viet, 
c. 63). 

As to power to make rules between the passing and commencement of 
an Act which does not come into force at once, see 3, 22, in/yg. 

+ Compare s. 38 of the Interpretation Act, 1889 (S2 & 53 Viet 
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7 .* (/) In any Act of the Governor-General in Council or 
Revival of repealed enact- Regulation, made after the commence- 

raent of this Act, it shall be necessary, 
for tlie purpose of reviving, either wholly or partially, any enact- 
ment wholly or partially repealed, expressly to state that pur- 
pose. 

(2) This section applies also to all Acts of the Governor- 
General in Council made after the third day of January r868, 
and to ail Regulations made on or after the fourteenth day of 
January 1887. 

S.f Where this Act, or any Act of the Governor-General 
Conhtrucuon of references to in Council Or regulation made after 
repeated enactments. the commencement of this Act, repeals 

and re-enacts, with or without modification, any provision of a 
former enactment, then references in any other enactment;( or in 
any instrument to the provision so repealed shall, unless a different 
intention appears, be construed as references to the provision 
so re-enacted. 


9 . (/) In any Act of the Governor-General in Council or 
Commencement and termin- Regulation made after the commence- 
ation of time. ment of this Act, it shall be sufficient, 

for the purpose of e.xcluding the first in a series of days or any other 
period of time, louse the word '‘from,” and, for the purpose 
of including the last in a series of days or any other period of 
time, to use the word " to." 


(3) This section applies also to all Acts of the Governor- 
General in Council made after the third day of January 1868, 
and to all Regulations made on or after the fourteenth day of 
January 18S7. 

10 ..J (/) Where, by any Act of the Governor-General in 

Council or Regulation made after the 
Computation of time. commencement of this Act, any act 

or proceeding is directed or allowed to be done or taken in 
any Court or office on a certain day or within a prescribed 


• Compare s. 11 of the IrrterpretatLoQ Act, i88g (S 3 Sc 53 Vict., 

^ Compare s. 38 (r) of the Interpretation Act, 1889 (52 S: S 3 Vict., 
c. 63) : see a similar provision in s. 3 of the Code of Criminal Procedure 

.(Act V. of i8gS). . , . „ V 

See the Madras General Clauses Act (Mad. Act I. of 1891}) s. zi. 
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period, then, if the Court or office is closed on that day or 
the last day of the prescribed period, the act or^ proceeding 
shall be considered as done or taken in due lime if it is done 
or taken on the next day afterwards on which the Court or 
office is open: 

Provided that nothing in this section shall apply to any act or 
proceeding to which the Indian Limitation Act, 1877, applies. 

{2) This section applies also to all Acts of the Governor- 
General in Council and Regulations made on or after the fourteenth 
day of January 1887. 


11 .* In the measurement of any distance, for the purposes 
. r . of any Act of the Governor-General 

Measurement of d,.l,nc«. Regulalion made attet 

the commencement of this Act, that distance shall, unless a 
different intention appears, be measured in a straight line on a 
horizontal plane. 


12 . Where, by any enactmenlf now in force or hereafter 
Duty to be taken pro rata to be in force, any duty of customs 
in enactments. or excise, or in the nature thereof, is 

leviable on any given quantity, by weight, measure, or value of any 
goods or merchandise, then a like duty is leviable according to 
the same rate on any greater or less quantity. 


13 , In ail Acts of the Governor-General in Council and 
j - , Regulations, unless there is anything 

repugnant m the subject or context, — 

(/) words importing the masculine gender shall betaken 
to include females; and 

(2) words in the singular shall include the plural, and 
vice versa. 


Powers and Functionaries, 

14 . (/) Where, by any Act of the Governor-General in 
Powers conferred on the Council or Regulation made after the 
Government to be exerciseable commencement of this Act, any power 
from time to time. jg conferred on the Government, then 

that power may be exercised from time to time as occasion requires.. 

* Compare s. 34 of the Interpretation Act, 1889 (52 & 53 Viet,, 
c. 63). 

t As to definition “ enactment," see s. 3, sub-s. (ry) supra. 
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{2) This section applies also to all Acts of the Governor- 
General in Council and Regulations made on or after the four- 
teenth day of January, 1887. 


15 . Where, by any Act of the Governor-General in Council 
Power toappointto include or Regulation, a power to appoint any 
power to appoint ex'Officio. person to fill any office or esecuts any 
function is conferred, then, unless it is otherwise expressly pro- 
vided, any such appointment, if it is made after the commence- 
ment of this Act, may be made either by name or by virtue 
of office.* 


16 . Where, by any Act of the Governor- General in Council 
Power to appoint to include or Regulation, a power to make any 
power to suspend or dismiss, appointment is conferred, then, unless 
a different intentioti appears, the authority having power to 
make the appointment shall also have power to suspend or 
dismiss any parson appointed by it in exercise of that power.f 


17 . (/) In any Act of the Governor-General in Council 
Cl . or Regulation made after the com- 

mencement of this Act, it shall be suffi- 
cient, for the' purpose of indicating the application of a law to 
every person or number of persons for the time being executing 
the functions of an office, to mention the official tide of the officer 
at present executing the functions, or that of the officer by whom 
the functions are commonly exec uted. 


(2) This section applies also to all Acts of the Governor- 
General in Council made after the third day of January i868, 
and to all Regulations made on or after the fourteenth day of 
January 1887. 


18 . (/) In any Act of the Governor-General in Councilor 
Regulation made after the commence- 
Successors. of ^(-t, it shall be Sufficient, 

for the purpose of indicating the relation of a law to the succes- 
sors or any functionaries or of corporations having perpetual 
succession, to express its relation to the functionaries or corpora- 
tions.' 

c — — — 

• See similar provision in s. 39 oi the Code of Criminal Procedure 

^^‘^V^Seias^to* this provision the Statement of Objects and Reasons, 
quoted supra^ p. a. 


of 1897.] 


genhrai. clauses. 


17 


1 0 \\ Acts of the Governor- 

(2) This section applies also January i868. 

General in Council made the third d y of 

and to all Regulations made on or 

]a„„a., .887. Govetnot-Ganaral to Council or 

19 . Cr) In any Act „adc alter the commence- 

Official chiefs and sub- .f this Act, it shall be sufficien, 

ordinates. 9 Inw relative to the chief or 

for the purpose of expressing that a la subordinates 

superior of an office shall apply office in the place of their 
lawfully performing the duties o , that office 

superior, to prescribe the duty oI th P Governor- 

(2) This section applies also to January 1868, 

General in Council made after the Y J^gg^th day of 

and to all Regulations made on or after t 

January 18871 

Prcvimm nr lo Orders, J>ul<s, ,1c.. made under EnaeimenU. 

20 .» Where, by any Act ^ *®,j^°’“"°'powerto Tssue any 

•; "°4,‘&“'t’cotoS to 

enactments. , form, Ot Dye-iaw, lo fr>Tm 

expressions used in the “ notification f ^ o*f this Act, 

or bye-law, if it is made after the «>““''”'=”'Sect or cLtext, 
shall, unless there is anything repugnan Regulation 

have the same respective meanings as in 
conferring the power. 

214 Where, by any 

Power to make to include nrders rules, or bye-laWS, IS 

power to add to, amend, vary, cations, § ’,Uat pOWer includes a 

^.otoers, or nOntoe^jto 

and subject to the like sanction or 

; amend, vary, or rescind any “notifications, t oraers, 

bye-laws so “ substituted.” § 

' Compare s. 31 of the Interpretation Ac^ 53 ^ 

c- 63), and s. 10 of the Madras General Clauses ac 
t 31891). 

t Sparet.'^vw o!re ...erpretarion Act, rSSp (Sn & S 3 , Viet.. 


,C. 63). 


3 )» 

§ These words were substituted by Act I. of I903‘ 

Act X., 1897.— 2. 
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22. * Where, by any Act of the Governor-General in Council 
Making o£ rules or bye- Regulation which is not to coitie into 

laws, and issuing of orders force immediately On the passing thereof, 
between passing and com- a power is conferred to make rules or 
mencement of enactment. bye-Iaws, or to issue orders with respect 
to the application of the Act or Regulation, or with respect to the 
establishment of any Court or office, or the appointment of any 
Judge or officer thereunder, or with respect to the person by whom, 
or the time when, or the place where, or the manner in which, or 
the fees for which, anything is to be done under the Act or Regula- 
tion, then that power may be exercised at any time after the passing 
of the Act or Regulation ; but rules, bye-laws, or orders so made 
or issued, shall not take effect till the commencement of the Act or 
Regulation. 

23. Where, by any Act of the Governor-General in Council 
Provisions applicable to Regulation, a power to make rules or 

making of rules or bye-laws bye-laws is expressed to be given subject 
after previous publication. jq condition of the rules or bye-laws 
being made after previous publication, then the following provi- 
sions shall apply, namely : — 

(/) the authority having power to make the rules or bye-laws 
shall, before making them, publish a draft of the 
proposed rules or bye-laws for the information of 
persons likely to be affected thereby ; 

( 2 ) the publication shall be made in such manner as that 
authority deems to be sufficient, or, if the condition 
with respect to previous publication so requires, in 
such manner as the Governor-General in Council or 
the Local Government prescribes ; 

(j) there shall be published with the draft a notice specify- 
ing a date on or after vrhich the draft will be taken 
into consideration; 

U) the authority having power to make the rules or bye- 
^ laws, and where the rules or bye-laws are to be made 
with the sanction, approval, or concurrence of an- 
other authority, that authority also shall consider any 
objection or suggestion which may be received by 
the authority having power to make the rules or bye- 
laws from any person with respect to the draft before 
the date so specified ; 


• Compare s. 37 of the Intetpretation Act, 1889 (S2 & 53 Viet., c. 63 ). 
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(5) the publication in the Gazette of a rule or bye-law pur- 
porting to have been made in exercise of a power to 
make rules or bye-laws after previous publication 
shall be conclusive proof that the rule or bye-law 
has been duly made. 


Continuation oE “ appoint- 
•ment, notification "f orders, 
-etc., issued under enactments 
repealed and re-enacted. 


24.* Where any Act of the Governor-General in Council or 
Regulation is, after the commencement 
of this Act. repealed and re-enacted with 
or without modification, then, unless it is 
otherwise expressly provided, any “ ap- 
pointment, notification ”f order, scheme, rule, form, or bye-law 
issued “made or”t under the repealed Act or Regulation, shall, so 
■far as it is not inconsistent with the provisions re-enacted, continue 
in force, and be deemed to have been issued “ made or "f under 
the provisions so re-enacted, unless and until it is superseded by 
any “ appointment, notification ”t order, scheme, rule, form, or 
bye-law issued under the provisions so re-enacted. 


Miscellaneous, 


25 . Section 63 to 70 of the Indian Penal Code, and the pro* 

Recovery of fines. f . Criminal Proce- 

durej for the time being in force m re- 
lation to the issue and the execution of warrants for the levy of 
'fines, shall apply to all fines imposed under any Act, Regulation, 
rule, or bye-law, unless the Act, Regulation, rule, or bye-law contains 
an express provision to the contrary. 

26 . Where an act or omission constitutes an offence under 
Provision as to offences or more enactments, then the offender 

punishable under two or more shall be liable to be prosecuted and 
-enactments. punished under either or any of those 

enactments, but shall not be liable to be punished twice for the 
same offence.§ 

27.11 Where any Act of the Governor-General in Council or 
1 Regulation made after the commence- 
ment of this Act authorizes or requires 


* Compare s. i8 o£ the Madras General Clauses Act (Mad. Act I. of 
*891), Similar provisions occur frequently in Indian Acts, see e. g., s. 3 
'-*f the Foreign Jurisdiction and Extradition Act (XXI. of 1879). 
t Inserted by Act 1 . of 1903. 

t See now 3. 386 ei seq. of the Code of Criminal Procedure (Act V.‘ of 
1898). 

S As to definition of " offence ” see supra, sub-s. (37]. 

11 Compare s. 26 of the Interpretation Act, 1889 (53 & 53 Viet,, c, 63). 
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any document to be served by post, whether the expression “serve,"' 
or either of the expressions “give ” or “ send,” or any other expres- 
sion is used, then, unless a different intention appears, the service 
shall be deemed to be effected by properly addressing, pre-paying, 
and posting, by registered post, a letter containing the document,’ 
and, unless the contrary is proved, to have been effected at the time 
at which the letter would be delivered in the ordinary course of post. 


28.* (/) In any Act of the Governor-General in Council or 

0-1 c I , Regulation, and in any rule, bye-law. 

Citation of enactments. j j j 

instrument, or document made under, or 

with reference to, any such Act or Regulation, any enactment may 

be cited by reference to the title or short title (if any) conferred 

thereon, or by refenbnce to the number and year thereof, and any 

provision in an enactment may be cited by reference to the section 

or sub- section of the enactment in which the provision is contained. 


( 2 ) In this Act and in any Act of the Governor-General in 
Council or Regulation made after the commencement of this Act, 
a description or citation of a portion of another enactment shall, 
unless a different intention appears, be construed as including the 
word, section, or other part mentioned or referred to as forming 
the beginning and as forming the end of the portion comprised in 
the description or citation. 


29.t The provisions of this Act respecting the construction of 
Saving for previous enact- Acts, Regulations, rules, or bye-laws- 
ments, rules, and bye-laws. made after the commencement of this 
Act, shall not affect the construction of any Act, Regulation, rule, 
or bye-law made before the commencement of this Act, although 
the Act, Regulation, rule, or bye-law is continued or amended by 
an Act, Regulation, rule, or bye-law made after the commencement 
of this Act. 


THE SCHEDULE. 
\RtpiaUd by Act I. 0 / igos-} 


* Compare s. 35 of the Interpretation Act, 1889 (52 & 53 Viet., c. 63 ). 
Short titles have been conferred on the unrepealed General Acts of the. 
Governor-General in Council which had previously no short titles. See the- 
Indian Short Titles Act (XIV. of 1897). 

i" Compare s, 40 of the Interpretation Act| 1889 ( 5 ^ ^ 53 Viet,, c. 03)* 
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|THE 

GUARDIANS AND WARDS ACT i8qo 

(Act VIII. of 1890).* 

Received the G.-G.’s Assent on the 2Ist March 1890. 


An Aci to consolidait and amend the Law relating to 
Guardian and Ward, 

Whereas it is expedient to consolidate and amend the law 
relating to guardian and ward ; It is iiereby enacted as follows : 

CHAPTER 1 . 

Preliminary. 

Title, extent, and com- 1 ; This Act may be called the 

mencement. Guardians and Wards Act, 1090: 

(2) It extends to the whole of British India, inclusive off 
British Baluchistan ; and 

(j) It shall come into force on the first day of July 1890. 

- 2 . (/) On and from that day, the enactments mentioned in 

the Schedule shall be repealed to the 
’ extent specified in the third column 

thereof. 


* For Statement of Objects and Reasons, see Gasette of India, 1886, Pt. 
V., p. 77 ; for Report of the Select Committee, see ibid, 1890, Pt. V., 

77 ; and for Debates in Council, see ibid, 1886, Supplement, pp. 419 and 
666, and ibid, 1890, Pt. VI., pp. 33 and 43. , 

The Act has been declared in force in Upper Burma (except the 
Shan States) by the Burma Laws Act (XIII. of 1898). 

The Act has been declared in force in the Santhal Parganas by noti- 
fication under s. 3 of the Santhal Parganas Settlement Regulation (III. 
of 1872) as amended by Regulation III. of 1899, s. 3 5 nnd in Angul and 
the Khondmals by Reg. I. of 1894, s. 3. . • ' 

) It has been declared not to be in force in the Scheduled Districts m 
Ganjam and Vizagapatam, by notification under s, 3 (6) of the Scheduled 
Districts Act (XIV. of 1874).— See Gasette af India, 1898, Pt. I., p. 872. 

t The words, “ Upper Burma and,” have been omitted here, having 
‘been repealed by the Fifth Schedule to the Burma Laws Act (XIII. of 
.1898). 
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enactments shall, so far as mJ b7°bT of those 

Act, or to the corresponding pitfon therTof.'''^^^^ to refer to this 
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or Lieutenant-Governor incSl-^aS'S ^ GoverZr 

be construed to affect, or in anv ^ ^ nothing m this Act shall 

possessed by any High Conrf .JurL / away any power 

25 Victoria, chapter 104 Statute^and 

yudicaiure vi India)* ^<=^/or establishing High Courts 0/ 

Definitions. , ^n this Act, unless thar,^ 
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or context, — suDject 

the Indian Majority^AcriVs'f 'is m ^be P'^ovisions of 

tained his majority ; ® not to have at- 
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it means the Court which appointed or declared the guardian, or, 
in any matter relating to the person o£ the ward, the District Court 
having jurisdiction in the place where the ward for the time being 
ordinarily resides : 

(6) “ Collector” means the chief officer in charge of the" 
•revenue-administration of a district;-* and includes any officer whom 
the Local Government, by notification in the official Gazette, may, 
by name or in virtue of his office, appoint to be a Collector in any 
local area, or, with respect to any class of persons, for all or any 
of the purposes of this Act ; 

(7) “European British subject ” means an European British 
subject as defined in the Code of Criminal Procedure, 1898,! and 
includes any Christian of European descent ; and 

( 5 ) “ Prescribed ” means prescribed by rules made by the 
High Court under this Act. 


CHAPTER II. 

Appointment and Declaration of Guardians. 

5 . (/) Where a minor is an European British subject, a guar- 
Power of parents to ap- dian or guardians of his person or pro- 

point in case of European petty, or both, may be appointed, by will 
ritish subjects. Other instrument to take effect on 

the death of the person appointing, — 

(a) by the father of the minor, or, 

( 3 ) if the father is dead or incapable of acting, by the 
mother. 

(2) Where guardians have been appointed under sub-section 
(/) by both parents, they shall act jointly. 

6. In the case of a minor who is not an European British 

. Saving of power to appoint subject, nothing in this Act shall be 
in other cases. Construed to take away or derogate from 


* For appointments of Collectors under this sub-section in— 

(r) the Presidency of Bombay, see the Bombay List of Local Rules* 
and Orders, Vol. I., eL 1896, p. cxliii. ; 

(2) the North Western Provinces and Oudh, see the N.-W. P. and 
Oudh List of Local Rules and Orders, Ed. 1894, p. 148. 

T 3 - 3 (r) of the new Code of Criminal Procedure (Act V. of 
1898), according to which the original reference to the Code of 1882 has 
•been altered to that of 1898 . 
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any power to appoint a guardian of his person or property or both, ' 
which is valid by the law to which the minor is subject. 

Power of the Court to 7- (^) Where the Court is satisfied 

raake order as to guardian- that it is for the welfare of a minor that 

an order should be made — 

(a) appointing a guardian of his person or property or 
both, or, 

(d) declaring a person to be such a guardian, 
the Court may make an order accordingly. 

(a) An order under this section shall imply the removal of 
any guardian who has not been appointed by will or other instru- 
ment, or appointed or declared by the Court. 

(j>) Where a guardian has been appointed by will or other 
instrument, or appointed or declared by the Court, an order under 
this section appointing or declaring another person to be guardian 
in his stead shall not be made until the powers of the guardian 
appointed or declared as aforesaid have ceased under the provi- 
sions of this .Act. 

Persons entitled to apply 8- An order shall not be made un- 

for order. der the last-foregoing section except on 

the application of — 

(a) the person desirous of being, or claiming to be, the 
guardian of the minor, or 

(3) any relative or friend of the minor, or 

(ff) the Collector of the district or other local area within 
which the minor ordinarily resides, or in which he 
has property, or 

(d) the Collector having authority with respect to the class to 
which the minor belongs. 

9. (/)lfthe application is with respect to the guardianship 
Court having jurisdiction of the person of the minor, it shall be 
to entertain application. made to the District Court having juris- 
diction in the place where the minor ordinarily resides. 

(a) If the application is with respect to the guardianship of 
the property of the minor, it may be made either to the District 
Court having jurisdiction in the place where the minor ordinarily 
resides, or to a district Court having jurisdiction in a place where 
he has property. 
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( 5 ) If an application with respact to the guardianship of the 
property of a minor is made to a District Court other than that having- 
jurisdiction in the place where the minor ordinarily resides, the 
Court may return the application if, in its opinion, the application 
would be disposed of more justly or conveniently by any other 
District Court having jurisdiction. 


10. (/) If the application is not made by the Collector, it 
„ ^ shall be by petition signed and verified 

m manner prescribed by the Code of 
Civil Procedure* for the signing and verification of a plaint, and 
stating, so far as can be ascertained, — 

(a) the name, sex, religion, date of birth, and ordinary resi- 
dence of the minor; 


(^) where the minor is a female, whether she is married, 
and, if so, the name and age of her husband ; 

(f) the nature, situation, and approximate value of the pro- 
perty, if any, of the minor ; 

{d) the name and residence of the person having the cus- 
tody or possession of the person or property of the 
minor ; 


{e) what near relations the minor has, and where they re- 
side; 

(/■) whether a guardian of the person or property, or both,, 
of the minor has been appointed by any person en- 
titled, or claiming to be entitled, by the law to which 
the minor is subject, to make sucn an appointment ; 


(g) whether an application has, at any time, been made tO’ 
the Court, or to any other Court with respect to the- 
guardianship of the person or property, or both, of 
the minor, and, if so, when, to what Court, and with 
what result; 

{h) whether the application is for the appointment or de- 
claration of a guardian of the person of the minor, 
or of his property, or of both ; 

( 1 ) where the application is to appoint a guardian, the quali- 
fications of the proposed guardian ; 


* Act V. of 1908. 
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(v) where the application is to declare a person to be a 
guardian, the grounds on which that person claims; 

(i) the causes svhich have led to the making of the appli- 
cation; and 

(/) such other particulars, if any, as may be prescribed, or 
as the nature of the application, renders it necessary 
to state. 

(a) If the application is made by the Collector, it shall be 
by letter addressed to the Court, and forwarded by post, or in such 
other manner as may be found convenient, and shall state, as far 
as possible, the particulars mentioned in sub-section (/). 

(j) The application must be accompanied by a declaiation of 
the willingness of the proposed guardian to act, and the declaration 
must be signed by him, and attested by at least two witnesses, 

11. (/) If the Court is satisfied that there is ground for pro- 
Procedure on admission ot ceeding on the application, it shall fi-x a 
application. day for the hearing thereof, and cause 

notice of the application, and of the date fixed for the hearing, — 

(a) to be served in the manner directed in the Code of Civil 
Procedure,* on — 

(i) the parents of the minor if they are residing in British 
India, 

the person, if any, named in the petition or letter as 
having the custody or possession of the person or 
property of the minor, 

the person proposed in the application or letter to be 
appointed or declared guardian, unless that person 
is himself the applicant, and 

any other person to whom, in the opinion of the 
Court, special notice of the application should be 
given ; and 

be posted on some conspicuous part of the Court- 
house, and of the residence of the minor, and other- 
wise published in such manner as the Court, subject 
to any rules made by the High Court under this 
Act, thinks fit. 


(iO 

(iiij 
(iv) 
(^) to 


* Act V. of 1908. 
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( 2 ) The Local Government may, by general or special order, 
require that, when any part of the property described in a petition 
under section 10 , sub-section (/), is land of 
Wards could assume the superintendence, the Court shall aiso 
cause a notice as aforesaid to be served on the Collector in whose 
district the minor ordinarily resides, and on every Collector m 
whose district any portion of the land is situate, and the Co ec 
may cause the notice to be published in any manner he deems ht. 

(?) No charge shall be made by the Court or the Collector 
for the service or publication of any notice served or pu is e 
under sub- section ( 2 ). 

12. (/) The Court may direct that the person, if any, having 

the custody of the minor, shall produce 
Power to make in- tO bg produced, at 

terlocutory order for pro- » , KAfrirf. 

duction of minor and interim SUCh place and time, and b 
protection of person and person as it appoints, and may mase 
property. such order for the temporary custody 

and protection of the person or property of the minor as it thinks 
proper, 

( 2 ) If the minor is a female who ought not to be compelled to 
appear ill public, the direction under sub-section (/)foi‘ the pro- 
duction shall require her to be produced in accordance with the 
customs and manners of the country. 

(j) Nothing in this section shall authorize — 

(a) the Court to place a female minor in the temporary 
custody of a person claiming to be her guardian on 
the ground of his being her husband unless she is 
already in his custody with the consent of her 
parents, if any, or 

(^) any person, to whom the temporary custody and pro- 
tection of the property of a minor is entrusted, to 
dispossess, otherwise than by due course of law, any 
person in possession of any of the property. 

13. On the day fi-xed for the hearing of the application, or as 

' Hearing of evidence be- soon afterwards as may be, the Court 
1' fore making of order. shall hear such evidence as may De 

^ adduced in support of, or in opposition to, the application. 

14. (/) If proceedings for the appointment or declaration of a 
/ Simultaneous proceedings guardian of a minor are taken in more 

in different Courts. Courts than One, each of those Courts 
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shall, on being apprised of the proceedings in the other Court or 
Courts, stay the proceedings before itself. 

( 2 ) If the Courts are both or all subordinate to the same High 
Court, they shall report the case to the High Court, and the High 
Court shall determine in which of the Courts the proceedings with 
respect to the appointment or declaration of a guardian of the 
minor shall be had. 

(j) In any other case in which proceedings are stayed under 
sub-section (y), the Courts shall report the case through the Local 
Government to the Governor-General in Council, and the Governor- 
General in Council shall determine in which of the Courts the pro- 
ceedings with respect to the appointment or declaration of a guardian 
of the minor shall be had. 


15. (/) If the law to which the minor is subject admits of 
Appointment or declara- h's having two Or more joint guardians 
tion of several guardians. of his person or property, or both, the 
Court may, if it thinks fit, appoint or declare them. 


( 2 ) On the death of a father being an European British 
subject, who has, by will or other instrument to take effect on Ins 
death, appointed a guardian of his minor child, the Court may 
appoint the mother to be guardian of the child jointly with the 
guardian appointed by the father. 


(y) On the death of a mother being an European Britis 
subject, who, during the incapacity of the father of her minor childi 
has, by will or other instrument to take effect on her deatn, 
appointed a guardian of the child, the Court may, if the father 
becomes capable of acting, appoint him to be sole guardian of the 
child, or guardian of the child jointly with the guardian appoints 
by the mother, as it thinks fit. 

Separate guardians may be appointed or declared of the 
person, and of the property, of a minor. 

(y) If a minor has several properties, the Court may, 
thinks fit, appoint or declare a separate guardian for any one 0 
more of the properties. 


16. If the Court appoints or declares a guardian 

. . . . , , property situate beyond the local 1 

Appointment or declara- ;f_ havin? lUHS 


. . . , , , property situate uevunu . . 

bf Us jujisdiction, .he Com. having^ 
beyond jurisdiction of the diction in the place where ine jj, 

Court. js situate shall, on production of a ce 


of 1890.] 


GUARDIANS AND WARDS. 


II 


fied copy of the order appointing or declaring the guardian, accept 
him as duly appointed or declared, and give effect to the order. 

17. (/) In appointing or declaring the guardian of a minor, 
Matters to be considered the Court shall, subject to the provisions 

by the Court in appointing of this section, be guided by what, con- 
guardian. . sistently with the law to which the minor 

is subject, appears, in the circumstances, to be for the welfare of 
the minor. 

(2) In considering what will be for the walfare of the minor, the 
Court shall have regard to the age, sex, and religion of the minor, 
the character and capacity of the proposed guardian, and his 
nearness of kin to the minor, the wishes, if any, of a deceased parent, 
and any existing or previous relations of the proposed guardian 
with the minor or his property. 

(j) If the minor is old enough to form an intelligent prefer- 
ence, the Court may consider that preference. 

(^) As between parents who are European British subjects 
adversely claiming the guardianship of the person, neither parent 
is entitled to it as of right, but other things being equal if the minor 
is a male of tender years or a female, the minor should be given to 
the mother, and, if the minor is a male of an age to require 
education and preparation for labour and business, then to the 
father. 

( 5 ) the Court shall not appoint or declare any person to be a 
guardinan against his will. 

18. Where a Collector is appointed or declared by the Court 
Appointment or declaration in virtue of his office to be guardian of 

ofCoiiectorin virtue of office, the person or property, or both, of a 
minor, the order appointing or declaring him shall be deemed to 
authorize and require the person for the time being holding the 
office to act as guardian of the minor with respect to his person or 
property, or both, as the case may be. 

19. Nothing in this chapter shall authorize the Court to 
Guardian not to be appoint- appoint or declare a guardian of the 

Court in certain property of a minor wnose property is 
under the superintendence of a Court 
of Wards, or to appoint or declare a guardian of the person — 

(a) of a minor who is a married female, and whose husband 
is not, in the opinion of the Court, unfit to be 
guardian of her person, or. 
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(^) subject to the provisions of this Act with respect to 
European British subjects, of a minor whose fether 
is living, and is not, in the opinion of the Court, 
unfit to be guardian of the person of the minor, or 

(f) of a minor -whose property is under the superintendence 
of a Court of Wards competent to appoint a guardian 
of the person of the minor. 


CHAPTER III. 

Duties, Rights, and Liabilities of Guardians. 

General. 

20. (/) A guardian stands in a fiduciary relation to his ward. 
Fiduciary rotation of guar- and save as provided by the will or 
dian to ward. Other instrument, If any, by which he 

was appointed, or by this Act, he must not make any profit out 
of his office. 

(a) The fiduciary relation of a guardian to his ward extends 
to and affects purchases by the guardian of the property of the 
ward, and by the ward of the property of the guardian, immediately 
or soon after the ward has ceased to be a minor, and generally all 
transactions between them while the influence of the guardian still 
lasts or is recent. 


21. A minor is incompetent to act as guardian of any minor 
Capacity of minors to act except his own wife or child, or, where 

as guardians. he is the managing member of an 

undivided Hindu family, the wife or child of another minor member 
of that family. 

22. (/) A guardian appointed or declared by the Court shall 
Remuneration of guar- be entitled to such allowance, if any, 3® 

dian. the Court thinks fit, for his care and 

pains in the execution of his duties. 

(a) When an officer of the Government, as such officer, is so 
appointed or declared to be guardian, such fees shall be paid to tne 
Government out of the property of the ward as the Local Govern- 
ment, by general or special order, directs. 


23. A Collector appointed or declared by the Court to be 

Control of Collector as guardian of the person or 
fuardian. both, of a minor shall, m all 
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connected with the guardianship of his ward, be subject to the 
control of the Local Government, or of such authority as that 
Government, by notification in the official Gazette,* appoints in 
this behalf. 

Guardian of iht Person. 

24. A guardian of the person of a ward is charged with the 
Duties of ifuurdian of the custody of the ward, and must look to 
person. his Support, health, and education, 

and such other matters as the law to which the ward is subject 
requires. 

25 (r) If a ward leaves or is removed from the custody of a 
Title of guardiEn to cus* guardian of his person, the Court, if it 
■ tody of ward. is of opinion that it will be for the 

welfare of the ward to return to the custody of his guardian, may 
make an order for his return, and, for the purpose of enforcing the 
order, may cause the ward to be arrested and to be delivered into 
the custody of the guardian. 

(2) For the purpose of arresting the ward, the Court may 
exercise the power confer red on a Magistrate of the first class by 
section 100 of the Code of Criminal Procedure, iSpS.f 

(j) The residence of a ward against the will of his guardian 
with a person who is not his guardian does not of itself terminate 
the guardianship. 

28 . (/) A guardian of the person appointed or declared by 
Removu] of wsLvd icotn the Court, unless he is the Collector, or 
jurisdiction. is a guardian appointed by will or other 

instrument, shall not, without the leave of the Court by which he 
was appointed or declared, remove the ward from the limits of its 
jurisdiction, except for such purposes as may be prescribed. 

(2) The leave granted, by the Court under sub-section (/) may 
be special or general, and may be defined by the order granting it. 


* For notifications appointing authorities to whose control Collectors 
appointed under the Act shall be subject in — 

(/) the Presidency of Bombay, the Bombay List of Local Rules 
and Orders, Vol. L, Ed. 1896, p. 542 ; 

(2) the N.-W. P. and Oudh, seethe N.-W. P.| and Oudh List of 
Local Rules and Orders, Ed. 1S94, p. 148. 
t See s. 3 (r) of the new Code of Criminal Procedure (Act V. of 1898), 
according to which the original reference to the Code of 1882 has been 
altered to that of 189S. 
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Guardian of Properly, 

27. .“V guardian of the property of a ward is bound to deal 
Duties of guardian of pro- tlierewith as carefully as a man of 

P'-’fty. ordinary prudence would deal with it if 

it were his own, and, subject to the provisions of this chapter, he 
may do all acts which are reasonable and proper for the realisation, 
protection, or benefit of the pioperly. 

28. Where a guardian has been appointed by will or other 
Powers of testamentary instrument, his power to mortgage or 

guardian. charge, or transfer by sale, gift, ex- 

change, or otherwise, immoveable property belonging to his ward, 
is subject to atty restriction which may be imposed by the instru- 
ment, unless he lias, under tliis Act, been declared guardian, and 
the Court which made the declaration permits him, by an order in 
writing, notwithstanding the restriction, lo dispose of any immoveable 
property specified in tlie order in a manner permitted by the order. 

29. Where a person other than a Collector, or than a guar- 
Limitation of powers of dian appointed by will or other instru- 

guardian of property appoint- ment, has been appointed or declared 
ed Of declared by the Court. Court 10 be guardian of the pro- 

perty of a ward, he shall not, without the previous permission of 
the Court, — 

(a) mortgage or charge, or transfer by sale, gift, exchange, 
or othersvise, any part of the immoveable property 
of his ward, or 

(d) lease any part of that property for a term exceeding 
five years, or for any term extending more than 
one year beyond the date on which the ward will 
cease to be a minor. 

30. A disposal of immoveable property by a guardian in 
Voidability of transfers contravention of either of the two last- 

made in contravention of sec- foregoing sections is Voidable at tne 
tion 28 or section 29. instance of any other person afiected 

thereby. 

31. (/) Permission to the guardian to do any of the acts 
Practice with respect to mentioned in section 29 shall not be 

permitting transfers under granted by the Court except in case 
section 29. necessity, or for an evident advantage 

to the ward. 
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(2) The order granting the permission shall recite the necessity 
or advantage, as the case may be, describe the property with respect 
to which the act permitted is to be done, and specify such condi- 
tions, if any, as the Court may see fit to attach to the permission ; 
and it shall be recorded, dated, and signed by the Judge of the 
Court with his own hand, or, when, from any cause, he is prevented 
from recording the order with his own hand, shall be taken down 
in writing from his dictation, and be dated and signed by him. 

(y) The Court may, in its discretion, attach to the permission 
the following among other conditions, namely — 

(<2) that a sale shall not be completed without the sanction 
of the Court ; 

(d) that a sale shall be made to the highest bidder by public 
auction before the Court or some person specially 
appointed by the Court for that purpose, at a time 
and place to be specified by the Court, after such 
proclamation of the intended sale as the Court, subject 
to any rules made under this Act by the High Court, 
directs ; 

(c) that a lease shall not be made in consideration of a 
premium, or shall be made for such term of years, 
and subject to such rents and covenants, as the Court 
directs ; 

that the whole or any part of the proceeds of the act 
permitted shall be paid into the Court by the 
guardian, to be disbursed therefrom, or to be invest- 
ed by the Court on prescribed securities, or to be 
otherwise disposed of as the Court directs. 

{4) Before granting permission to a guardian to do an act 
mentioned in section 29, the Court may cause notice of the appli- 
cation for the permission to be given to any relative or friend of the 
ward who should, in its opinion, receive notice thereof, and shall 
hear and record the statement of any person who appears in opposi- 
tion to the application. 

32 . Where a guardian of the property of a ward has been 
Variation of powers of appointed or declared by the Court, and 
guardian of property appoint- such guardian is not the Collector, the 
ed or declared by the Court. Court may, from time to time, by order, 
define, restrict, or extend his powers with respect to the propertyof 
hte ward in such manner, and to such extent, as it may consider to 
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Guardian of Property . 

27. A guardian of the property of a ward is bound to deal 
Duties of guardian of pro- therewith as carefully as a man of 

perty. ordinary prudence would deal with it if 

it were his own, and, subject to the provisions of this chapter, he 
may do all acts which are reasonable and proper for the realisation, 
protection, or benefit of the pi operty. 

28. Where a guardian has been appointed by will or other 
Powers of testamentary instrument, his power to mortgage or 

guardian. charge, or transfer by sale, gift, ex-' 

change, or otherwise, immoveable property belonging to his ward, 
is subject to any restriction which may be imposed by the instru- 
ment, unless he has, under this Act, been declared guardian, and 
the Court which made the declaration permits him, by an order in 
writing, notwithstanding the restriction, lo dispose of any immoveable 
property specified in the order in a manner permitted by the order. 

29. Where a person other than a Collector, or than a guar- 
Liraitation of powers of dian appointed by will or other instru- 

guardian of property appoint- ment, has been appointed or declared 
ed or declared by the Court, Court to be guardian of the pro- 

perty of a ward, he shall not, without the previous permission of 
the Court, — 

(a) mortgage or charge, or transfer by sale, gift, exchange, 
or otherwise, any part of the immoveable property 
of his ward, or 

{b) lease any part of that property for a term exceeding 
five years, or for any term extending more than 
one year beyond the date on which the ward win 
cease to be a minor. 

30. A disposal of immoveable property by a guardian m 
Voidability of transfers contravention of either of the two last- 

made in contravention of sec- foregoing sections is voidable at tne 
tion 28 or section 29. instance of any other person affected 

thereby. 

31. (/) Permission to the guardian to do any of the acts 
Practice with respect to mentioned in section 29 shall not ^ 

permitting transfers under granted by the Court except m case 
section 29. necessity, , or for ' an evident advantage 

to the ward. 
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(r) The order granting the permission shall recite the necessity 
or advantage, as the case may be, describe the property with respect 
to which the act permitted is to be done, and specify such condi- 
tions, if any, as the Court may see fit to attach to the permission ; 
and it shall be recorded, dated, and signed by the Judge of the 
Court with his own hand, or, when, from any cause, he is prevented 
from recording the order with his own hand, shall be taken down 
in writing from his dictation, and be dated and signed by him. 


(y) The Court may, in its discretion, attach to the permission 
the following among other conditions, namely — 

{a) that a sale shall not be completed without the sanction 
of the Court ; 

{b) that a sale shall be made to the highest bidder by public 
auction before the Court or some person specially 
appointed by the Court for that purpose, at a time 
and place to be specified by tiie Court, after such 
proclamation of the intended sale as the Court, subject 
to any rules made under this Act by the High Court, 
directs ; 

(c) that a lease shall not be made in consideration of a 
premium, or shall be made for such term of years, 
and subject to such rents and covenants, as the Court 
directs ; 

id) that the whole or any part of the proceeds of the act 
permitted shall be paid into the Court by the 
guardian, to be disbursed therefrom, or to be invest- 
ed by the Court on prescribed securities, or to be 
otherwise disposed of as the Court directs. 


{4) Before granting permission to a guardian to do an act 
memtoned in section 29, the Court may cause notice of the aoDli 
cation for the permission to be given to any relative or friend of dm 
ward who should, m its opinion, receive notice thereof, and shall 


32 . Where a guardian of the property of a ward has b. 
Variation of powers of appointed Or declared hv tlm * 

de«ne restrict, or extend Ws pL^YrthTe St'tnir' 

>>'= «rd ,n such manner, and to such extent, L it may cCsS 
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be for the advantage of the ward and consistent with the law to 
which the ward is subject. 

33. (/) A guardian appointed or declared by the Court may 
^ . apply by petition to the Court which ap- 

pofnfed^fdfdLfno'’app?y Pointed or declared him for its opinion, 
to the Court for opinion in advice, or direction on any present ques- 
management of property of {[qh respecting the management or ad- 
' ministration of the property of his ward. 

(a) If the Court considers the question to be proper for 
summary disposal, it shall cause a copy of the petition to be served 
on, and the hearing thereof may be attended by, such of the persons 
interested in the application as the Court thinks fit. 

(j) The guardian, stating in good faith the facts in the petition, 
and acting upon the opinion, advice, or direction given by the Court, 
shall be deemed, so far as regards his own responsibility, to have 
performed his duty as guardian in the subject-matter of the appli- 
cation. 

Obligations on guardian of S4. Where a guardian of the pro- 
property appointed or de- pert)' of a ward has been appointed or 
dared by the Court. declared by the Court, and such guardian 

is not the Collector, he shall, — 

(a) if so required by the Court, give a’bond, as nearly as 
may be, in the prescribed form, to the Judge of the 
Court to enure for the benefit of the Judge for the 
time being, with or without sureties, as may be pres- 
cribed, engaging duly to account for what he may 
receive in respect of the property of the ward; 

(5) if so required by the Court, deliver to the Court, within 
six months from the date of his appointment or de- 
claration by the Court, or within such other lime as \ 

• ‘ the Court directs, a statement of the immoveable 
properly belonging to the ward, of the money and 
other moveable property which he has received on 
behalf of the ward up to the date of delivering the 
statement, and of the debts due on that date to or 
from the ward ; 

■ (^) if so required by the Court, exhibit Ins accounts m the 
Court at such times, and in such form, as the Court 
from time to time directs ; 
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(d) if so required by the Court, pay into the Court, at such 
time as the Court directs, the balance due from him 
on those accounts, or so much thereof as the Court 
directs ; and 

(tf) apply, for the maintenance, education, and advancement 
of the ward, and of such persons as are dependent on 
him, and for the celebration of ceremonies to which 
the ward or any of those persons may be a party, 
such portion of the income of the property of the 
ward as the Court from time to lime directs, and, if 
the Court so directs, the whole or any part of that 
properly. 

35. Where a guardian appointed or declared by the Court has 
Suit against guardian given a bond duly to account for what 

where administration-bond he may receive in respeci of the property 
was taken. qJ ^-,5 ^yard, the Court may, on applica- 

tion made by. petition, and, on being satisfied that the engagement 
of the bond has not been kept, and upon such terras as to security, 
or providing that any money received be paid into the Court, or 
otherwise as the Court thinks fit, assign the bond to some proper 
person, who shall thereupon be entitled to sue on the bond in his 
own name as if the bond had been originally given to him instead 
of to the.Judge of the Court, and shall be entitled to recover thereon, 
as trustee for the ward, in respect of any breach thereof. 

36. (r) Where a guardian appointed or declared by the Court 
Suit against guardian has not given a bond as aforesaid, any 

where administration-bond person, with the leave of the Court, may, 
was not taken. friend, at any time during the 

continuance of the minority of tlie ward, and upon such terms as 
aforesaid, institute a suit against the guardian, or, in case of his death, 
against his representative, for an account of what the guardian has 
received in respect of the property of the ward, and may recover in 
the suit, as trustee for the ward, such amount as may be found to be 
payable by the guardian or his representative, as the case may be. 

( 5 ) The provisions of sub-section (r) shall, so far as they relate 
to a suit against a guardian, be subject to the provisions of section 
440 ^ of the Code of Civil Procedure as amended by this Act. 


^ That is, s. 440 of Act XIV. of 1882. But see now the corresponding 
provisions contained in rr. i and 4 (2) of O. XXXII. of Act V. of 1908 
(the new Code entirely repealing that of 1882), 


Act VIU., 1890.— 2. 
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37. Nothing in either of the two last-foregoing sections shall 
General liability o£ guard- be construed to d'cjprive a ward or his 
ian as trustee. representative of atry remedy against his 

guardian, or the representative of the guardian, wijicn not being 
expressly provided in either of those sections, any other beneficiary 
or his representative would have against his trustee or the representa- 
tive of the trustee. 


Terminalion of Guardianship. 


38. On the death of one of two or more joint guardians, the 
Right of survivorship among guardianship continues to the survivor 
joint guardians. or survivors until a further appointment 

is made by the Court. 


may, on the application of any person in- 
terested, or of its own motion, removes 
guardian appointed or declared by the 
Court, or a guardian appointed by will or other instrument, for any 
of the following causes, namely — 


39- The Court 

Removal of guardian. 


(a) for abuse of his trust ; 


(^) for continued failure to perform the duties of his trust; 


(t) for incapacity to perform the duties of his trust ; 

{d) for ill-treatment, or neglect to take proper care, of his 
ward ; 

(e) for contumacious disregard of any provision of this Act, 
or of any order of the Court; 

(/) for conviction of an offence implying, in the opinion of 
the Court, a defect ot character which unfits him to 
be the guardian of his ward ; 

(g) for having an interest adverse to the faithful perform- 
ance of his duties; 

(/;) for ceasing to reside within the local limits of the juris- 
diction of the Court ; 

(i) in the case of a guardian of the property, for bankruptcy 
or insolvency ; 

(/) by reason of the guardianship of the guardian ceasingi 
or being liable to cease, under the law to which n 
minor is subject : 
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Provided that a guardian appointed by will or other instru- 
ment, whether he has been declared under this Act or not, shall 
not be removed, — 


(a) for the cause mentioned in clause {g), unless the adverse 
interest accrued after the death of the person who 
appointed him, or it is shown that that person made 
and maintained the appointment in ignorance of the 
existence of the adverse interest, or, 

(5) for the cause mentioned in clause (A), unless such 
guardian has taken up such a residence as, in the 
opinion of the Court, renders it impracticable for 
him to discharge the functions of guardian. 


40 . (/) If a guardian appointed or declared by the Court 

desires to resign his office, he may apply 
to the Court to be discharged. 


Discharge of guardian. 


(3) If the Court finds that there is sufficient reason for the 
application, it shall discharge him, and, if the guardian making 
the application is the Collector, and the Local Government 
approves of his applying to be discharged, the Court shall in any 
case discharge him. 

Cessation of authority of 41. (/) The powers of a guardian 

guardian. of the person cease — 

(a) by his death, removal, or discharge ; 

(^j by the Court of Wards assuming superintendence of the 
person of the ward ; 

(c) by the ward ceasing to be a minor ; 

(r^) in the case of a female ward, by her marriage to a hus- 
band who is not unfit to be guardian of her person, 
or, if the guardian was appointed or declared by 
the Court, by her marriage to a husband who is not, 
in the opinion of the Court, so unfit ; or, 

(e) in the case of a ward whose father was unfit to be 
guardian of the person of the ward, by the father 
ceasing to be so, or, if the father was deemed by the 
Court to be so unfit, by his ceasing to be so in the 
opinion of the Court. 

. (2) The powers of a guardian of the property cease — 

(a) by his death, removal, or discharge; 
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. ((5) by the Court of Wards assuming superintendence of 
the property of the ward ; or 

(c) by the ward ceasing to be a minor. 

(j) When, for any cause, the powers of a guardian cease, the 
Court may require him, or, if he is dead, his representative, to 
deliver, as it directs, any property in his possession or control 
belonging to the ward, or any accounts in his possession or control 
relating to any past or present property of the ward. 

(^) When he has delivered the property or accounts as 
requited by the Court, the Court may declare him to be dis- 
charged from his liabilities save as regards any fraud which may 
subsequently be discovered. 

42. When a guardian appointed or declared by the Court is 
Appointment of successor discharged, or, under the law to which 
to guardian dead, discharg- the ward is subject, ceases to be entitled 
ed, or removed. to act, or when any such guardian or a 

guardian appointed by will or other instrument is removed or dies, 
the Court, of its own motion, or on application under Chapter IL, 
may, if the ward is still a minor, appoint or declare another 
guardian of his person or property, or both, as the case may be. 


CHAPTER IV. 

Supplemental Provisions. 

43. (/) The Court may, on the application of any person 
^ interested, or of its own motion, make 

prSeetogf o"/gu°ar- order regulating the conduct or pro- 

dsans, and enforcement of ceedings of any guardian appointed or 
those orders. declared by the Court. 

(a) Where there are more guardians than one of a ward, and 
they are unable to agree upon a question affecting his welfare, any 
of them may apply to the Court for its direction, and the Court 
may make such order respecting the matter in difference as it 
thinks fit. 

(j) Except where it appears that the object of making an 
order under sub-section (/) or sub-section ( 2 ) would be defeated 
by the delay, the Court shall, before making the order, direct 
notice of the application therefor, or of the intention of the Court 
to make it, as the case may be, to be given, in a case under su - 


I 
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section (/), to the guardian, or, in a case under sub-section (a), to 
the guardian who has not made the application. 

(^) In case of disobedience to an order made under sub-sec- 
tion (/) or sub-section (2), the order may be enforced in the same 
manner as an injunction granted under section 493* or section 493* 
of the Code of Civil Procedure in a case under sub-section (/), 
as if the ward were the plaintiff, and the guardian were the defen- 
dant, or, in a case under sub-section (a), as if the guardian who 
made the application were the plaintiff, and the other guardian 
were the defendant. 

(j) Except in a case under sub-section (2), nothing in this 
section shall apply to a Collector who is, as such, a guardian. 

* 14 . If, for the purpose or with the effect of preventing the 
Penalty for removal of Court from exercising its authority with 
ward from jurisdiction. respect to a Ward, a guardian appointed 

or declared by the Court removes the ward from the limits of the 
jurisdiction of the Court in contravention of the provisions of sec- 
tion 26, he shall be liable, by order of the Court, to fine not exceed- 
ing one thousand rupees, or to imprisonment in the civil jail for a 
term which may extend to six months. 

fenalty for contumacy. 45 . (/) In the following cases, 

namely — 

(a) if a person having the custody of a minor fails to pro- 
duce him or cause him to be produced in com- 
pliance with a direction under section iz, sub-section 
(/), or to do his utmost to compel the minor to 
return to the custody of his guardian in obedience 
to an order under section 25, sub-section (/), or 

(^) if a guardian appointed or declared by the Court fails 
to deliver to the Court, within the time allowed by 
or under clause ( 3 ) of section 34, a statement re- 
quired under that clause, or to exhibit accounts in 
< compliance with a requisition under clause (c) of 
that section, or to pay into the Court the balance due 
from him on those accounts in compliance with a 
requisition under clause (d) of that section, or 


* Instead of these sections of Act XIV. of 1882, see nonj rr. i and 2 
rcspctively, of O. XXXIX. of Act V. of 1908 (the Code now in operation)* 
whereby the Old Code (the Act first-mentioned) has been repealed itt toto. ' 
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(0 if a person who has ceased to be a guardian, or the 
representative of such a person, fails to deliver any 
property or accounts in compliance with a requisition 
under section 41, sub-section (5}, 

the person, guardian, or representative, as the case may be, shall be 
liable, by order of the Court, to fine not exceeding one hundred 
rupees, and, in case of recusancy, to further fine not exceeding ten 
rupees for each day after the first during which the default con- 
tinues, and not exceeding five hundred rupees in the aggregate, and 
to detention In the civil jail until he undertakes to produce the 
minor, or cause him to be produced, or to compel his return, 
or to deliver the statement, or to exhibit the accounts, or to pay 
the balance, or to deliver the property or accounts, as the case may 
be. 

(a) If a person who has been released from detention on 
giving an undertaking under sub-section (/) fails to carry out the 
undertaking within the time allowed by the Court, the Court may 
cause him to be arrested and recommitted to the civil jail. 

46 . (/) The Court may call upon the Collector, or upon any 
Reports hy Collectors and Court subordinate to the Court, for a 
subordinate Courts. report on any matter arising in any pro- 

ceeding under this Act, and treat the report as evidence. 

(a) For the purpose of preparing the report, the Collector or 
the Judge of the subordinate Court, as the case may be, shall make 
such enquiry as he deems necessary, and may, for the purposes of 
the enquiry, exercise any power of compelling the attendance of a 
witness to give evidence, or produce a document, which is conferred 
on a Court by the Code of Civil Procedure.'* 

47. An appeal shall lie to the Higii 
Orders appealable. Court from an order made by a District 

Court, — 

(a) under section 7, appointing or declaring, or refusing 
to appoint or declare, a guardian ; or, 

{b) under section 9, sub-section (y), returning an application; 
or, 

(c) under section 25, making, or refusing to make, an order 
for the return of a ward to the custody of his guardian , 
or, 


* Act V. of igoS, 
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{d) under section 2 6, refusing leave for the removal of a 
ward from the limits of the jurisdiction of the Court, 
or imposing conditions with respect thereto ; or, 

((f) under section 28 or section 29, refusing permission to a 
guardian to do an act reterred to in the section ; or 

(/) under section 33, defining, restricting, or extending the 
powers of a guardian ; or, 

(^) under section 39, removing a guardian ; or, 

{A) under section 40, refusing to discharge a guardian ; or 

(j) under section 43, regulating the conduct or proceedings 
of a guardian, or settling a matter in difference 
between joint guardians, or enforcing the order ; or, 

ij) under section 44 or section 45, imposing a penalty. 


48 . Save as provided by the last-foregoing section, and by 
, section 622* of the Code of Civil Proce- 
ina icy 00 er or ers. an order made under litis Act shall 

be final, and shall not be liable to be contested by suit or otherwise. 


49 . The costs of any proceeding under this Act, including 

the costs of maintaining a guardian or 
other person in the civil jail, shall, 
subject to any rules made by the High Court under this Act, be 
in tne discretion of the Court in which the proceeding is had. 

50 . (/) In addition to any other power to make rules confer- 
Power of High Court to red expressly or impliedly by this Act, 

make rules. the High Court may, from time to time, 

make rules consistent with this Act — 

(a) as to the matters respecting which, and the time at 
which, reports should be called for from Collectors 
and subordinate Cours; 

as to the allowances to be granted to, and the security 
to be required from, guardians, and the cases in 
which such allowances should be granted; 

(r) as to the procedure to be followed with respect to appli- 
cations of guardians for permission to do acts referred 
to in sections 28 and 29 ; 


* S. 622 of Act XIV. of 1883. But see now the corresponding section 
or part in Act V. of 1908 (the new Code now in force), 
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(d) as to the circumstances in which such requisitions as are 
mentioned in clauses (a), (^), (c), and (d) of section 
34 should be made, 

(tf) as to the preservation of statements and accounts delivered 
and exhibited by guardians ; 

(/) as to the inspection of those statements and accounts by 
persons interested ; 

(“) as to the custody of money and securities for money 
belonging to wards ; 

(/i) as to the securities on which money belonging to wards 
may be invested ; 

(0 as to the education of wards for whom guardians, not 
being Collectors, have been appointed or declared by 
the Court; and, 

(/) generally, for the guidance of the Courts in carrying on 
the purposes of this Act. 

(a) Rules under clauses (a) and (r) of sub-section (/) shall 
not have effect until they have been approved by the Local Govern- 
ment, nor shall any rule under this section have effect until it has 
been published in the official Gazette, 

51. A guardian appointed 'by, or holding a certificate of 
Applicability of Act to guar- administration from, a Civil Court under 

dians already appointed by any enactment repealed by this Act shall, 
Court. save as may be prescribed, be subject to 

the provisions of this Act, and of the rules made under it as if be 
had been appointed or declared by the Court under Chapter II. 

52 . In section 3 of the Indian Majority Act, 1875,* for the 
Amendment of Indian Ma- words, “every minor of whose person or 

jority Act. properly a guardian has been or shall be 

appointed by any Court of Juistice, and every minor under the 
jurisdiction of any Court of Wards," the following shall be sub- 
stituted, namely : — 

“ every minor of whose person or property, or both, a guardian 
other than a guardian for a suit within the meaning of Chap e 


* Act IX. of 1875. 
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XXXL* of the Code of Civil Procedure, has been or shall be 
appointed or declared by any Court of Justice before the minor has 
attained the age of eighteen years, and every minor of whose proper- 
ty the superintendence has been or shall be assumed by any Court 
of Wards before the minor has attained that age.” 

53 . Amendiiunt 0/ ChapUr XXX 1 . 0/ ihe Code of Civil Pra~ 
tidurt. \^litpcaled by Act V. 0/ igoSi] 

* Instead of Ch. XXXI. of Act XIV. of 18S2 (the old Code «oct repeal- 
ed in Mo), see iicna the corresponding portion of Act V. of igo 3 (the new 
Code now repealing the Act first mentioned). 


Act VIII. 1890— .3. 
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THE SCHEDULE; 

ENACrJIKNTS KEPEiVLED 
(Sdi SiClion j). 


Number and year. 


Title or subject. 


Extent of repeal. 


A^/s of tht Govtr:tor~(jentral in Council, 


XIV. of tSS'a 
XL. of »S5S 

IX. of i86i 
XX. of 1864 

XIV. of 1869 

VII. of 1S70 
IV. of 1872 

XIX. of 1873* 

\ 

XIII. of 1874 

XV. of 1874 

XX. of 187s 
XVIIl. of 1876 
XIll. of 1879 


Minors (Madras) ... 
Minors (Bengal) ... 

Minors... 

Minors (Bombay). ... 

Bomb.ay Civil Courts 
Act, 1S69. 

Court Fees Act, 1870. 

Punjab Laws Act, 
1872. 

North-Western Pro- 
vinces Land- Reve- 
nue Act, 1873. 

European British 
Minors Act, 1874. 

Laws Local Extent 
Act, 1874. 

Central Provinces 
Laws Act, 1875. 

Oudh Laws Act, 
1876. 

Oudh Civil Courts 
Act, 1879. 


The whole. 

So much as has not been re- 
pealed. 

The whole. 

The whole. 

So much of the last paragraph 
of section i6 as has not been 
repealed. 

Section 19H and article 10 of 
Schedule I. 

So far as it relates to Act XL. 
of 1858. 

Section 258. 


The whole. 


So far as it relates to any en- 
actment repealed by this .4ct- 

So far as it relates to Act XL- 
of 1S58. 

So far as it relates to Act XL. 
of 1858. 

Clause (X) of section 25 relating 
to proceedings under Ac 
XL. of 1858 and iX.of 1861. 


The whole of Act XIX. of 1873 has now been repealed by N.-W. P* 


Act III. of 1901. 
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THE SCHEDULE— (w;/w«iaO '• 


Enactments repealed — {coniinued). 


Number and year. 

Title or subject. 

Extent of repeal. 

Ads of the Governor-General tn 

; Council — (coiitcl.). 

XIV. of 1882=* ... 

Code of Civil Proce- 
dure, 1882. 

The second paragraph of sec- 
tion 443- 

XVIIl. of 1884 ... 

Punjab Courts Act, 
1884. 

So much of section 29 as has 
not been repealed. 

XII. of 1887 

Bengal, North-West, i 
etn Provinces, and j 
Assam Civil Courts 
Act, 1S87. 

Clause (5) of section 23, sub- 
section (2). 


Madras Regulations, 

V. of 1804 

1 

Court of Wards 

Section 20, and so much of 
sections ai and 22 as relates 
to persons and property of 
minors not subject to the 
superintendence of the Court 
of Wards. 

X. of 1831 

Minors’ Estates 

Section 3. 

Regulation under the' Statute jj 

Victoria^ Chapter 3. 

IX. of 1874 

Arakan Hill District 
Laws. 

So far as it relates to Acts 
XL. of 1858 and IX. of i 86 x 


* The whole Act has since been repealed and replaced by Act V. of 
1908 (the Code of Civil Procedure now in force). 





ACT XV. OF I8S6.* 

The Hiadu Widows’ ije-marriage Act, 1856. 

Received the G.«G.’s Assent on the 25TH July 1856. 

An Act to remove all legal obstacles to the marriage of Hindu 

Widows. 

Whereas it is known that, by the law as administered in the 
Preamble Courts established in the territories 

in the possession and under the Govern- 
naent of the East India Company, Hindu widows, with certain 
exceptions, are held to be, by reason of their having been once 


■* This is the short title given to this Act by the Indian Short Titles 
Act (XIV. of 1897). 

This Act has been declared to be in force in — 

(1) the whole of British India, except as regards the Scheduled 

Districts, by the Laws Local Extent Act (XV. of 1874), s. 3 ; 

(2) the Santhal Parganas, by the Santhal Parganas Settlement Re- 

gulation tin. of 1872), s. 3, as amended by the Santhal 
Parganas Laws Regulation (III. of 1886) : 

(3) the Arakan Hill District, by the Arakan Hill District Laws 

Regulation (IX. of 1874) s 

(4) Angul and the Khondmals, by the Angul District Regulation (I. 

of 1894). 

It has been declared, by notification under s. 3 (a) of the Scheduled 
Districts Act (XIV. of 1874), to be in force in the following Scheduled 
Districts, namely : — 

(1) Sindh (see Gasette of India, 1S80, Pt. I., p. 672) ; 

(2) West Jalpaiguti (see Gasette of India, 1881, Pt. I., p. 74) : 

(3) The Districts of Hazaribagh, Lohardaga, and Mahbhum, and 

Pargana Dhalbhura, and the Kolhan in the District of 
Singbhum (see Gasette of India, 1881, Pt. 1., p. S04') 

(4) Kumaon and Garhwal (see Gasette of India, 1876, Pc. I., p. &o50 

(5) The Scheduled portion of the Mirzapur District (see Gasette 

o/Aidia, 1879, Pt. L, p.' 383) : 

(o) Jaunsar Bawar (see Gasette of India, 1879, Pt. I. p. 382) ; 

(7) The Districts of Hazara, Peshawar, Kohat, Bannu, Dera Ismail 

Khan and Dera Ghazi Khan (see Gasette of India, 1886, Pt. 
I., p. 48) : 

(8) District of Lahaul (see Gasette of India, 1886, Pt. I„ p. 301) : 

(9) The Scheduled Districts of the Central Provinces (see Gazette 

of India, 1879. Pt. I., p. 771) ; 

(to) Coorg (see Gasette of India, 1878, Pt I., p. 747) : 

2,000—4-7-1912. Act XV., 1856.-1. 
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married, incapable of contracting a second valid marriage, and 
ihe offspring of suci> widows by any second marriage are Held to 
be illegitimate and incapable of inhetiting property ; and whereas 
many Hindus believe that this imputed legal incapacity, although 
it is in accordance %vith established custom, is not in accordance 
with a true interpretation of the precepts of their religion, and 
desire that the civil law administered by the Courts of Justice shall 
no longer prevent those Hindus who may be so minded from 
adopting a different custom, in accordance with the dictates of 
their own conscience ; and whereas it is just to relieve all such 
Hindus from this legal incapacity of which they complain ; and 
the removal of all legal obstacles to the marriage of Hindu widows 
will lend to the promotion of good morals and to the public 
welfare ; It is enacted as follows : — 

1. No marriage contracted between Hindus shall be invalid, 
Marriage of Hindu widows ^nd the issue of no such marriage shall 

legalized. be illegitimate, by reason of the woman 

having been previously married or betrothed to another person who 
was dead at the time of such marriage, any custom and any inter- 
pretation of Hindu law to the contrary notwithstanding. 

2. All rights and interests which any widow may have in her 
Rights of widow in de- deceased husband’s property by way of 

ceased husband’s property maintenance, or by inheritance to her 
to cease on her rc-n,arr.age. husband or to his lineal successors, or 
by virtue of any will or testamentary disposition conferring upofi 


(11) The District of Siihat (see Gaseite of India, iSjg, Pt. I., 

630 • . ^ 

(12) The District of Kamrup, Naugong, Darrang, Sibsagar, Lasn- 

impur, Goalpara (excluding the Eastern Dvars), and Cachar 
(excluding the North Cachar Hills) (see Gasette of India, 


(13) 


(14) 


1878, Pt. I., p. 533) : 

The Garo Hills, the Khasi and Jaintia Hills, the Naga Hdlsi 
the North Cachar Hills in the Cachar District, and the 
Eastern Dvars in the Goalpara District (see Gasette of India, 
1897, Pt. I., p. 299) ; , 

The Porahat Estate in the Singbhum District (see Gasette oj 
India, 1897, Pt. I., p. 1059) s . j 

It has been extended, by notification under 3, 5 of the last mentione 
Act, to the following Scheduled Districts namely ; — 

(1) The Tarai District (see Gasette of India, 1876, Pt. I., 

(2) The Andaman and Nicobar Islands (see Gasette of India, loo , 

Pt. I., p. 148) : ’ 

As to the effect of unchastity in the case of a widow who has on 
inherited, see 13 B. L, R., i. 
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her, without express permission to re- marry, only a limited interest 
in such property, with no power of alienating the same, shall, upon 
her le-marriage, cease and determine as if she had then died;* and 
the next heirs of her deceased husband, or other persons entitled to 
the property on her death, shall thereupon succeed to the same. 

3. On the re-marriage of a Hindu widow, if neither the widow 
Guardianship of children ^or any Other person has been expressly 

of dece^ed husband on the Constituted, by the will or testamentary 
re-marnag-e of his widow. disposition of the deceased husband, the 
.guardian of his children, the father or paternal grandfather, or 
the mother or paternal grandmother, of the deceased husband, or 
any male relative of the deceased husband, may petition the 
highest Court, having original jurisdiction in civil cases in the 
place where the deceased husband was domiciled at the time of 
his death, for the appointment of some proper person tj be guar- 
dian of the said children, and thereupon it shall be lawful for the 
’ said Court, if it shall think fit, to appoint such guardian, who, when 
appointed, shall be entitled to have the care and custody of the 
said children, or of any of them, during their minority, in the place 
•of their mother; and in making such appointment, the Court shall 
be guided, so far as may be, by the laws and rules in force touching 
the guardianship of children who have neither father nor mother. 

Provided that, when the said children have not property of 
their own sufficient for their support and proper education whilst 
minors, no such appointment shall be made otherwise than with 
the consent of the mother unless the proposed guardian shall have 
given security for the support and proper education of the children 
whilst minors. 

4. Nothing in this Act contained shall be construed to render 

Nothing in this Act to widow, who, at the time of the 

render any childless widow death of any person leaving any pro- 
^pable of inheriting. perty, is a childless widow, capable of 

inheriting the whole or any share of such property, if, before the 
ipassing of this Act, she would have been incapable of inheriting 
the same by reason of her being a childless widow. 

^ 5. Except as in the three preceding sections is provided, a 

Saving of rights of widow widow Shall not, by reason of her re- 
marrying, except as provided' marriage, forfeit any property, or any 
jn sections 2, 3, and 4. jg which She would Otherwise be 

* Parvati v. Bhikux 4 Bom. A. C. J. 25 : Akora Suth v. Boreani, 2 B. 
L . R., 198. 
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entitled ; and every widow who has re-married shall have the same 
rights of inheritance as she would have had, had such marriage 
been her first marriage. 

6 . Whatever words spoken, ceremonies performed, or en- 
Ceremonies constiiuting gagemenis made, on the marriage of a 
valid marriage to have same Hindu female who has not been pre- 
effect on widow’s marriage, viously married, are suflacient to con- 
stitute a valid marriage, shall have the same effect, if spoken, 
performed, or made on the marriage of a Hindu widow; and no 
marriage shall be declared invalid on the ground that such words, 
ceremonies, or engagements are inapplicable to the case of a 
widow. 


7. If the widow re-marrying is a minor whose marriage has- 
Consent to re-marriage of HOt been consummated, she shall not 
minor widow. re-marry without the consent of her 

father, or, if she has no father, of her paternal grand-father, or, 
if she has no such grandfather, of her mother, or, failing all these, 
of her elder brother, or failing also brothers, of her next male 
relative. 


All persons knowingly abetting a marriage made contrary to 
Puni^hment for abetting the provisions of this section shall be 
marriage made contrary to liable to imprisonment for any term not 

exceeding one year, or to fine, or to 
both. 


this section. 


And all marriages made contrary to the provisions of this 

, , section may be declared void by a 

Effect of such n,a,n.g.. 

question regarding the validity of a marriage made contrary 
. to the provisions of this section, such 

consent as is aforesaid shall be presumed 

until the contrary is proved, and that no such marriage shall hs 
declared void after it has been consummated. 

In the case of a widow who is of full age, or whose marriage 
Consent to re-marriage of ^as been consummated, her own con- 


major widow. 


sent shall be sufBcient consent to con- 
stitute her re-marriage lawful and valid* 
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HINDU WILLS ACT, i87o. 

(Act XXI. of 1870.)*-- 

Received the G.-G/s Assent on 19TH July 1870. 

An Act to regulate the Wills 0/ Hindus^ yaitias, Sikhs, and Buddhists 
in the Lower Provinces of Bengal, and the Towns of Madras 
and Bombay. 


Whereas it is expedient to provide rules for the execution, 
p attestation, revocation, revival, inter- 

preiation, and probate of the wills of 
Hindus, Jainas, Sikhs, and Buddhists in the territories subject to 
the Lieutenant-Governor of Bengal, and in the towns of Madras 
and Bombay ; It is hereby enacted as follows : — 

, 1 . This Act may be called the 

Hindu Wills Act, 1870. 


Certain portions of Act X. , 2 * Jh^ following portions o£ the 

of 1865 extended to wills of Indian Succession Act, 1805,7 name- 
Hindus, Jainas, Sikhs, and ly, — 

Buddhists. ^ 


* For the Statement of Objects and Reasons, see Gasetfe of India, 
i860, Pt. V., p. 33 ; for the first Report of the Select Committee, which was^ 
ordered to be published by the Council, see ibid, 1870, Pt. V., p. li ; foe 
Proceedings in Council, see ibid, 1869, Supplement, p. 1499 ; Supplement, 
1870, p. 76, Extra Supplement, p. 34, and Supplement, p. 957. 

Act XXI. of 1870 has been declared by notification under s. 3 (a) o£ 
the Scheduled Districts Act (XIV. of 1874), to be in force in the following. 
Scheduled Districts, namely ; — 1 

The Districts of Hazaribagh, Lohardaga, and Manbhuin, apd Pargana 
Dhalbhum, and the Kolhan in the District of Singbhum.— See 
Gaaetti of India, i88r, Pt. I., p. 504. 

[The District of Lohardaga included at this time the present District 
of Palamau, which was separated in 1894.] J 

It has been declared to be in force in the Santhal Parganas, by Reg. 
ni. of 1872, s. 3, as amended by the Santhal Parganas Justice and Laws 
Regulation (III. of 1899), s. 3. 
t Act X. of 1863. 

[2)000 13-6-19123 


Act XXL, 1870.--1. 
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HINDU WILLS. 


[Act XXI. 


sections 46, 48, 49, 50, 51, 55, and 57 to 77 (both inclusive), 
sections 82, 83, 85, 88 to 103 (both inclusive), 
sections 106 to 177 (both inclusive), “ and 
section 187,”* 

shall, notwithstanding anything contained in section 331 of 
said Act, apply, — 


(a) to all wills and codicils 
Extent of Act. 


made by any Hindu, Jaina, 
Sikh, or Buddhist, on or 
after the first day of 
September, 1870, 


within the said territories or the local limits of the ordinary 
original civil jurisdiotion of the High Courts of 
Judicature at Madras and Bombay ; and 


( 3 ) to all such wills and codicils made outside those 
territories and limits, so far as relates to immoveable 
property situated within those territories or limits : 


Provisos. 


3 . Provided that marriage shall 
not revoke any such will or codicil : 


And that nothing herein contained shall authorize a testator 
to bequeath property which he could not have alienated infer vivos, 
or to deprive any persons of any right of maintenance of which, 
but for section 2 of this Act, he could not deprive them 
by will :f 

And that nothing herein contained shall affect any law of 
adoption or intestate succession : 

And that nothing herein contained shall authorize any|Hindu, 
Jaina, Sikh, or Buddhist to create in property any interest which 
he could not have created before the first day of September, 1870. 


* The words and figures, “ and section 187,” have been substituted, 
for the portion of section 2 commencing with the word and figures “ section 
179” and ending with the words “ administrator with the will annexed,’ 
by section 154 (a) of the Probate and Administration Act (V. of i8Si). 

t The words, “ And that nothing herein contained shall vest in the 
^ecutor or administrator with the will annexed of a deceased person any 
jaioperty which such person could not have alienated infer viws repealed 
by s. IS4 (i) of the Probate and Administration Act (V. of 1881), have 
^ere been omitted. 


HINDU WLLS. 


'Of X870.] 


4 . On and from that day, section 3 of Bengal Regulation V. 

Partial repeal of Bengal ot 1799 shall be repealed, so far as re- 

1799, sec- lates to the executors of persons who 

are not Muhammadans, but are subject 


‘Regulation V. of 
tion 2. 


to the jurisdiction of a District Court in the territories subject to 
the Lieutenant-Governor of Bengal. 


5 . Nothing contained in this Act shall affect the righte, duties 
and privileges of the Administrators- 
General of Bengal, Madras, and 
Bombay, respectively 


Saving of rights of 
‘ ministrators-General. 


Ad- 


Q. In this Act and in the said sectionsf of tne Indian 

Succession Act,j; all words defined in 
Interpretation-clause, section 3 of the same Act shall, unless 

there be something repugnant in the subject or context, be deeme^ 
to have the same meaning as the said section 3 has attached to sucn 
words respectively ; 

And in applying sections 63,63, 92,96, 98, 99, 100, loi, 
302, “and i03”§ of the said Succession Actj; to wills and codicils 
■made under this Act, the words “ son,” “ sons,” “child, and 
“ children,” shall be deemed to include an adopted child ; and 
the word “grandchildren” shall be deemed to include the children, 
whether adopted or natural-born, of a child, whether adopted or 
natural-born ; and the expression “ daughter-in-law shall be 
deemed to include the wife of an adopted son.H 


* See the Administrator-Generals Act (II. of 1874). 
i" The words “ and Parts,” repealed by the Repealing and Amending 
Act (XII. of 1891), have here been omitted. 

t Act X. of 1865. . , £ 

§ The word and figures “ and 103” have been substituted for the 
word and figures “ 103 and 182” by s. 154 (e) of the Probate and A 
ministration Act (V. of 1881). , 

II The last clause of s. 6, as to the making of grants of lettersofaa- 
ministration, repealed by s. 154 (6) of the Probate and Administration Act 
(V. of 1881), has here been omitted. 
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act II. of 1886. 

The Into Income Tax Act, 1886, 


Received the G.-G.’s Assent on the 29TH January. 1886. 


A» Act for imposing a Tax on Income derived from Sources " 
other than Agriculture. 

Whereas it is expedient to impose a tax on income derived from 
^ourcYs o?her than agW^^^ as follows:-^ 

CHAPTER 1. 

Phblbunary. 

1 f f'i This Act extends to the whole of British India, and ap- 
1. (./j inis dominions ofPnn- 

Extentandcommenceraent. <,^3 and States in India in alliance with 

Her Majesjy, Jo LstaS! 

S' ifr frjs”' powSo of .he Governor-Geoera. fa 
Council in that behalf ; and 

(2) It shall come into force on the first day of April 1886. 

(j) iRtpeaii‘^^y the Repealing and Amending Act<{Xn, ofiSgt) 
Sch. /.] 

• This short title has been given by the Indian Short Tides Act (XlV, 

*^F?r Statement of Objects and Reasons, see Gazette of In^ia, ^886. ^. 
V.. p. 33 ; for Report of the Select Cornmi te^. see 

for Proceedings m Council, see Supp i P P see Gazette 

consolidated rules made under the powers conferred by the Apt, seet^azette 

of India. 1890 Pt. I., p. 409-Notification No. 2703- „ parganas fay 

the st5h"i pVrlfna^L'rme^rR^^^ (m* j". i^^/iTupp^ 

Districts Act (XIV. of 1874)— See Gazette of India, 1896, Pt. I., p. 974, 


IKCOM* TAX, 


[Act n, 




2. On and from the day on which this Act comes into force, 

the enactments specified in the first 
schedule to this Act shall be repealed, 
except as to fees payable and other sums due under those enactments 
and the mode of recovering the same. 


Repeal. 


Definitions. 3. In this Act, unless there is some- 

thing repugnant in the subject orcontest,- 

(/) local authority means any municipal committee, district 
board, body of port commissioners, or other authority legally enti- 
tied to, or entrusted by the Government with, the control or man- 
agement of any municipal or local fund : 

( 2 ) ‘ company means an association carrying on business in 
British India, whose stock or funds is or are divided into shares and 
transferable, whether the company is incorporated or not, and whe- 
ther its principal place of business is situate in British India or not.’ 

(^) *' prescribed means prescribed by the Governor-General 
in Council by notification in the Gazette of India, or by the Governor- 
General in Council or a Local Government by rules made under 
this Act : 

(^) “ salary ” includes allowances, fees, commissions, perquisites, 
or profits received, in lieu of, or in addition to, a fixed salary, in re 
spect of an office or employment of profit ; but subject to any rule; 
which may be prescribed in this behalf, it does not include travel- 
ling, tentage, horse, or sumptuary allowance, or any other allowance 
granted to meqt specific expenditure : 

(5) “ income” means income and profits accruing and arising 
or received in British India, and includes, in the case of a Britisb 
subject within the dominions of a Prince or State in India in al- 
liance with Her Majesty, any salary, annuity, pension, or gratuity 
payable to that subject by the Government, or by a local authority 
established in the exercise of the powers of the Governor-General 
in Council in that behalf ; 

(<5) “ Magistrate” means a Presidency Magistrate or a Magis- 
trate of the first or second class : 

( 7 ) “ person ” includes a firm and a Hindoo undivided family t 

(6’) “ defaulter ” includes a company or firm making default 
under this Act ; 

(p) “ Collector ” means the chief officer in charge of the revenue 
administration of a district, and in a presidency-town, any officer 
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whom the Local Government, by notification in the official Gazette, 
may, by name or by virtue of his office, appoint to be a Collector 
for the purposes of this Act ; in the case of a company or firm, it 
means the Collector, as here defined, of the district or presidency- 
town in which its principal place of business in British India is 
situate ; and, in the case of any other person chargeable under this Act, 
it means the Collector, defined as aforesaid, of the district or presi- 
dency-town in which the person has his residence : 

(/o) “ principal officer,” used with reference to a local authority 
or a company or any other public body or association not being a 
local authority or company, means — 

(a) the secretary, treasurer, manager, or agent of the authority, 
I company, body, or association ; or 

‘ (3) any person connected with the authority, company, body, 

' or association upon whom the Collector has caused a notice to be 
J served of his intention of treating him as the principal officer there- 
, of ; and 

! (//) “Part” means a Part of the second schedule to this Act. 

ij 


. CHAPTER 11. 


.'i 


■?[ 

If, 

a 

•;!/ 


Lxabiutv to Tax. 

4. Subject to the exceptions mentioned in the next following 

Incomes liable to the ta,. sjall be paid, in the jeat 

beginning with the first day of April 

i886, and in each subsequent year, to the credit of the Government 
of India, or as the Governor-General in Council directs, in respect 
of the sources of income specified in the first column of the second 
schedule to this Act, a tax at the rate specified in that behalf in the 
second column of that schedule. 


Exceptions. Nothing in section 4 shall 

render liable to the tax — 




(a) any rent or revenue derived from land which is used for 
agricultural purposes, and is either assessed to land-revenue or sub- 
ject to a local rate assessed and collected by officials of the Go- 
vernment as such ; or 

(3) any income derived from— 

(i) agriculture, or > , 


iNCoaor TAX 
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u ^ * 

"" ” r™' -'•■• 

valor or rac'^ive? > a aulli- 

duce raised or received by him ft 

market, or ^ ^ ™ fafeen (i 

no, keep a shop or sWi for Je saroS pm'd^ 

(^} any building owned anH oo • j . 

Tent or revenue of any such land as is receiver of the 

by the cultivator, or the receiver nf clause (a), or 

respect to which, or the produce whereoTa””'^*"^’ 
in clause (i) is carried on : ’ operation mentioned 

Provided that the buildinp- * 

the land, and is a building whieh^th ” immediate vicinity of 

or the cultivator or the receiver of or revenue, 

connection with the land reonir^l ^^n^-m-kind, by reason of his 

store.house, factory, or other out- building ^ 

®^ih’sh India, and ha^^n^itq°^r^^°^ mcorporated or registered 
and its ships ordintril« ^ of business out 

of Indian waters; or ^ ®a&aged in sea-going traffic out 

(i) any income derived fmm 

ligious or public charitable purposes -^or^^^ solely employed forre- 
(/) any income which a mb- 

pany, or of a firm, or of a Hin^w ®^*Joys as a member of acorn- 
pany, or the Arm, or the family is 

Cf) subject to auy condhio f ’ " 
prescribed in this behalf such n restrictions which may f' 

the income in respect wherlf o l°“l”°^ exceeding one-sixth ( 
tion, be chargeable under tliis ''"ould, but for this excef 

of the person under the authnrtf^ deducted from the salarj 
Government for the puroose nf permission, of thf 

ov a provision to hKfe or a"uuap “ W® 

"he person to an insn Lee coo, '>is *s>h. or i» psM H 

deferred annuity on his own life^n^ respect of an insurance or 

m anvr ; h ^ of his wife; or 

("I any interest on stock-notes; or 

<^cer, or private ^arrant-officer, non-commissioned 
private of Her Majesty's Forces, or of Her Majesty's 
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Indian Forces, who is not in an employment which, according to 
the ordinary practice, is held indifferently by military persons and 
civilians, and whose salary does' ■ not exceed five nnndred rupees 
per mensem ; or 

(J) any person whose income from all sources is less than “ oris 
ihoiisand"* rupees per annum. 

(2) An oflScer or servant is not exempt from taxation under 
this Act by reason only of the income of his employer being exempt 
therefrom under this section. 


6 . The Governor-General in Council may, by notification in 
D . , the Gazette of India, e.xempt from liabi- 

Pc..rton.ak.„™p,.oas. ,he taxf the »hole or any pvt o£ 

the income of any class or tribe, or of any persons residing in any 
specified area, and may, by a like notification, revoke the exemption- 


CHAPTER UI. 

ASSESSMENT AND COLLECTION. 

A. — Salabues and Pensions. 

7. In the case of a person receiving any salary, annuity, pension. 
Mode of payment incase or gratuity from the Government, any 

of Government officials and sum payable to him by the Government 
pensioners. jn respect of the salary, annuity, pension, 

or gratuity, shall be reduced by the amount of the tax to which he 
is liable under Part 1 . in respect thereof. 

8 . (r) In the case of a person receiving any salary, annuity. 
Mode of payment in case pension, or gratuity from a local author- 

o£ servants and pensioners of ity, the tax to which he \s liable under 
local authorities. Part 1 . shall, at the time of the payment 

to him of any of the salary, annuity, pension, or gratuity, be de- 
ducted therefrom by the officer whose duty it is to make the pay- 
ment, and be paid by tliat officer within the prescribed time to the 
credit of the Government of India, or as the Governor-General in 
Council directs. 


^ These words have been substituted tor the words hundred" by 
Act XL of 1903, 3. 2 (r). 

t For the consolidated notification as to exemptions from tax and 
assessment under the Act, issued under s. 6, and 3. 38, see Gazette of India,. 
1890, Pt. I., p. 408, and Ibid, 1893, P* ^ 47 * 
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(2) If that oflicer does not deduct and pay the tax as required 
by sub-section (/), he shall, without prejudice to any other conse- 
quences winch he may incur, be deemed to be personally in default 
in respect of the tax. 

(j) If, when any payment is made, the tax is, from any cause, 
not deducted, it may, and on the requisition of the Collector shall, 
be deducted when any salary, annuity, pension, or gratuity, is sub- 
sequently paid to the person liable to the tax. 

(^) The power to deduct under this section shall be without 
prejudice to any other mode of recovery. 

9. (/) The lax to which a person receiving any salary, annuity, 
Mode of payment in case Pension, or gratuity froin a company, 
of servants and pensioners of Of from any Other public body or aS" 
companies and private cm- sQciation not being a local authority or 

company, or from a private employer, 
is liable under Part L, shall be payable by him at the time when any 
portion of the salary, annuity, pension, or gratuity, is paid to him. 

(3) The Collector may, subject to such conditions aa may be 
prescribed, enter into an arrangement with any company, or any 
such body or association as aforesaid, or any private employer, with 
respect to the recovery, on behalf of the Government by the com- 
pany, body, association, or employer, of the tax to which any per- 
son, receiving any salary, annuity, pension, or gratuity, from the 
company, body, association, or employer, is liable under Part I. 

10 . The principal officer of every local authority, and of every 
Annual return by principal companvs and of eveij Other public body 
officer of company or associa- Or association, not being a local author* 

ity or company, shall prepare, and, on 
or before the fifteenth day of April in each year, deliver, or cause 
to be delivered, to the Collector, in the prescribed form, a return 
in writing showing — 

(a) the name of every person wlro is receiving, at the date of 
Ihe return, any salary, anuuity, or pension, or has received, during 
the year ending on that date, any gratuity from the authority, com- 
pany, body, or association, as the case may be, and the address 01 
every such person, so far as it is known ; and 

( 3 ) the amount of the salary, annuity, pension, or gratuity so 
received by each such person, and the time at which the same 
becomes payable, or, in the case of a gratuity, was paid. 
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B. — Profits of Companiks. ‘ 

11. The principal oflacer in British India of every company 
Annual statement o£ nett shall prepare, and, on or before the 

profits. fifteenth day of April in each year, deliver, 

or cause to be delivered, to the Collector, a statement in writing 
signed by him of the nett profits made in British India by the company 
during the year ending on the day on which the company’s ac- 
counts have been last made up, or, if the company’s accounts have 
not been made up within the year ending on the thirty-first day of 
March in the year immediately preceding that for which the assess- 
ment is to be made, then of the nett profits so made during the 
year ending on the said thirty-first day of March. 

12. (/) If the Collector has reason to believe that a statement 
Power to require officers of delivered under section 1 1 is incorrect or 

■companies to produce ac- in complete, he may cause to be served 

on the principal officer of the company a 
notice requiring him, on or before a date to be therein mentioned, 
either to attend at the Collector’s office and produce, or to cause to 
be tnere produced, for the inspection of the Collector, such of the 
accounts of the company as refer to the year to which the statement 
relates, and as are in his possession or power. 

( 2 ) On the day specified in the notice, or as soon afterwards as 
may be, the Collector shall, by an order in writing, determine the 
amount at which the company shall be assessed under Part II., 
and the time when the amount shall be paid, and, subject to the 
provisions of this Act, that amount shall be payable accordingly. 

C. — Interest on Securities. 

13. (/) The tax payable under Part III. in respect of the 
Mode of payment of tax on interest on any of the securities mentioned 

interest on securities. in that Part shall, at the time when, and 

'place where, any of the interest is paid, be deducted therefrom by 
the person empowered to pay the interest, and be paid by that per- , 
son within the prescribed time to the credit of the Government of 
India, or as the Governor-General in Council directs. 

(2) If that person does not deduct and pay the tax as required 
by sub-section (r), he shall, without prejudice to any other con- 
sequences which he may incur, be deemed to be personally in de- 
fault in respect of the tax. 
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D.-r-OTH3R Sources of Income. 

Ordinary Mode of Assessment and Collection. 

14. The Collector shall, from time to time, determine what 
Collector to determine per- persons are chargeable under Part IV., 

sons chargeable. and the amount at which every person 

so chargeable shall be assessed. 

15. (i) The assessment shall be made upon the income ac- 
Mode of making assess- cruing to the person during the year 

raent. ending on the day on which his accounts 

have been last made up, or, if his accounts have not been made up 
within the year ending on the thirty-first day of March in the year 
immediately preceding that for which the assessment is to be made, 
then upon the income accruing to him during the year ending on 
the said thirty-first day of March. 

( 2 ) In the case of a person for the first time becoming 
chargeable under Part IV. within the year for which the assessment 
is to be made, or within the year next before that year, the assess- 
ment shall be made according to an average of his income for such 
period as the Collector, having regard to the circumstances, directs. 

10. (/) The Collector shall in each year prepare a list of the 
List of incomes under two persons chargeable under Part IV., 
thousand rupees. whose annual income does not, in his 

opinion, amount to two thousand rupees. 

( 2 ) The list shall be in the prescribed language or languages, - 
arvd shall state in respect of every such person the following parti- 
culars, namely : — 

(a) his name, and the source or sources of the income in re- 
spect of which he is chargeable ; 

((5) the year or portion of the year for which the tax is to be 
paid ; 

(r) the place or places, district or districts, where the income 
accrues; 

(d) the amount to be paid ; and 

(e) the place where, and the person to whom, the amount is to 
be paid. 

(j) The list shall be filed In the office of the Collector, 
notification prefixed thereto, requiring every person mentione 
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the list to pay, within sixty days from a date specified in the noti- 
fication, the amount stated in the list as payable by him, or to apply 
to the Collector, within thirty days from that date, to have the assess- 
ment reduced or cancelled. 

{4) The list so filed shall be open to inspection at all reason- 
able times without any payment. 

(5) The list, or such part or parts thereof as the Collector 
thinks fit, with the notification prefixed thereto, shall be further 
published in such manner as the Local Government may consider 
to be best adapted for giving information to all persons concerned. 

(6) The list to be prepared in each year may be the list of the 
previous year with such amendments as the Collector finds to be 
necessary. 

17 . In the case of a person chargeable under Part IV., whose 
Notices to persons with in- annual income is, in the Collector s- 

comes of two thousand rupees opinion, iwo thousand rupees or up- 
and upwards. wards, the Collector shall cause a no- 

tice to be served on him, stating the particulars (a) to (e), both in- 
clusive, mentioned in section 16, sub-section (2), and requiring him 
to pay within sixty days from a date specified in the notice, thfr 
amount stated therein as payable by him, or to apply to the Col- 
lector, within thirty days from that date, to have the assessment re- 
duced or cancelled. 

18 . *(/) Notwithstanding anything contained in section 16^ 
Power to modify ordinary or section 17, the Local Government 

procedure in special cases.' may make rules — 

(fl) authorizing or directing a Collector in specified cases or 
classes of cases to include, in a list under section 16, any person 
who is liable to be served with a notice under section 17 instead of^ 
or in addition to, serving him with such a notice, and to serve a 
notice under section 17 on any person liable to be included in a 
list under section 16 instead of, or in addition to, including him in 
such a list ; 

( 3 ) authorizing the Collector in any specified town or p/ace 
to cause a general notice to be published, inviting every person 
chargeable under Part IV. to deliver, or cause to be delivered, ta 
the Collector, within a lime specified in the .notice, a tetuin, in a. 
prescribed form published with the notice, of his income during 
the year ending on the day on which his accounts have been last 
made up, or, if his accounts have not been made up within the year 
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ending on the thirty-first day of March in the year immediately 
preceding that for which the assessment is to be made, then of his 
jncome during the year ending on the said thirty-first day of March ; 

(c) authorizing the Collector in any presidency-town to cause 
a special notice to be served on any person chargeable under Part 
IV., inviting him to deliver, or cause to be delivered, to the Collector, 
within a lime specified in the notice, a return, in a prescribed form 
accompanying the notice, of his income computed in the manner 
described in clause ( 3 ) of this sub-section. 

(3) A return delivered under rules made under clause (d) or 
clause (f) of sub-section (/) must slate the period during which the 
income has actually accrued ; and there must be added at the foot 
thereof a declaration that the income shown in ihe return is truly 
estimated on all the sources therein mentioned, that it has actually 
accrued within the period therein stated, and that the person mak- 
ing the return has no other source of income. 

(j) When a Collector authorized in that behalf by rules made 
uuder clause ( 3 ) or clause (c) of sub-section (/) has caused a notice 
to be published or served under those rules, he shall not include 
.any person to whom the notice applies in any list made under sec- 
tion 16, or serve a notice on him under section 17, until the time 
specified in the notice published or served under those rules has 
expired, 

(^) Rules made under this section shall be published in the 
official Gazette. 

19 . Every amount specified as payable in a list or notice 
Time and place of pay- prepared or served under section i6 or 

jment. section 17 shall be paid within the time, 

/at the place, and to the person, mentioned in the list or notice. 

Trustees, Agents, Managers, and Incapacitated Persons. 

20. A person being the trustee, guardian, curator, or com- 
Trustees, guard! ans, and m'ttee of any infant, married woman 

committees of inca pacitated subject tO the law of England, lunatic, 
persons to be charge d, qj and having the control of the 

property of the inf ant, married woman, lunatic, or idiot, ^ 
the infant, married woman, lunatic, or idiot resides in British India 
. or not, shall, if the infant, married woman, lunatic, or idiot is 
chargeable under Part IV., be chaigeable under that Part m i e 
manner, and to the same amount, as the infant would be chargea e 
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if he were of full age, or the married woman if she were sole, or 
the lunatic or idiot if he were capable of acting for himself. 

21. Any person not resident in British India, whether a- 
Non-tesidentstobecharg. subject of Her Majesty or not, being in 

ed in names of their agents, receipt, through an agent, of any income 
chargeable under Part IV., shall be chargeable under that Part in 
the name of the agent in the like manner, and to the like amount, as 
he would be chargeable if he were resident in British India, and iU' 
direct receipt of that income. 

22. Receivers or managers appointed by any Court in India, 

„ . , the Courts of Wards, the Administra- 

of^wS'^SfnfsStok^ tors-General of Bengal, Madras, and 
General, and OfiBciai Trust- Bombay, and the Official Trustees, shall 

be chargeable under Part IV. in respect 
of all income officially in their possession, or under their control, 
which is liable to assessment under that part. 


Power to retain duties 
charged on trustees, &c. 


23. When a trustee, guardian, 
cuartor, committee, or agent is, as such, 
assessed under Part IV., 


or when a receiver or manager appointed as aforesaid, a Court 
of Wards, an Administrator- General, or an Official Trustee, is 
assessed under that Part in respect of income officially received, 

the person or Court so assessed may, from time to time, out of 
the money coming to his or its possession as trustee, guardian, 
curator, committee, or agent, or as receiver, manager, Court of 
Wards, • Administrator-General, or Official Trustee, retain so much 
as is sufficient to pay the amount of the assessment. 


Occupyitig Owners. 

24. (/) Where a building is occupied by its owner, it shall be 
Provision for tax on occu- deemed a Source of income within the 
pying owners. meaning of this Act, and, if liable to be 

assessed under this Act, shall be assessed at five-sixths of the gross 
annual rent at which it may reasonably be expected to let, and, in 
the case of a dwelling-house, may be expected to let unfurnished, 

( 2 ) “ Owner,” as used in this section with reference to a build- 
ing, means the person who would be entitled to receive the rent -of 
the building if the building were'let to a tenant. 
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CHAPTER IV. 


Revision ov Assessmknt. 


25 . (/) Any person objecting to the amount at which he is 
Petition to Collector acainst assessed, or denying his liability to be 
assessment under Part IV. assessed, under Part IV., may apply by 
petition to the Collector to have the assessment reduced or cancelled. 

(3) The petition shall ordinarily be presented within the period 
specified in the notification prefixed to the list filed under section 
16, or in the notice served under section ly, as the case may be. 
But the Collector may receive a petition after the expiration of that 
period if he is satisfied that the objector had sufficient cause for not 
•presenting it within that period. 

(j) The petition shall, as nearly as circumstances admit, be in 
the form contained in the third schedule to this Act, and the state- 
ments contained in the petition shali be verified by the petitioner or 
some other competent person in the manner required by law for 
the verification of plaints. 


20 . The Collector shall fix a day and place for the hearing of 

petition, and on the day and at the 
H“""S place so sied, ot on the day and at the 

•place, if any, to which he has adjourned the hearing, shall bear 
the petition, and pass such order thereon as he thinks fit. 


27. Subject to the control of the Local Government, the Com- 
petition to Commissioner missioner of the Division, on the petition 

for revision. of any person deeming himself aggrieved 

by an order under section 12, sub-section (a), or section 26, shall, if 
the amount of the assessment to which the petition relates is two hun- 
dred and fifty rupees or upwards, and may in his discretion, if (be 
amount of the assessment is less than two hundred and fifty rupses, 
call for the record of the case, and pass such order thereon as, he 
thinks fit. 

28 . The Collector or Commissioner may, for the purpose of 

Power to summon witnes- enabling him to determine how the pea- 
ses, &c. tioner or the company which he represenis 

should be assessed, summon and enforce the attendance of witnesses, 
and compel them to give evidence and compel the production 0 
documents, by the same means and, as far as possible, in tlw same 
manner as is provided in the case of a Civil Court by the Code 0 
■Civil Procedure :* 


* Act XIV. of 188a. 
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Provided that the Collector or Commissioner shall not call for 
any evidence except at the instance of the petitioner or in order to 
ascertain the correctness of facts alleged by him. 


CHAPTER V. 

Rkcovery of Arrears of Tax. 

29. The tax chargeable under this Act shall be payable at 

^ the lime appointed in that behalf in or 

Ta:c when payable. if a time iS not SO 

appointed, then on the first day of Juue in each year. 

30. (/) In any case of default under this Act, the Collector, in 
Mode and time of reco- ^is discretion, may recover a sum not 

very. exceeding double the amount of the tax 

either as if it were an arrear of land- revenue, or by any process 
enforceable for the recovery of an arrear of any municipal tax or 
local rate imposed under any enactment for the lime being in force 
in any part of the territories administered by the Local Government 
to which he is subordinate, or may pass an order that a sum not 
exceeding double that amount shall be recovered from the de- 
faulter : 

Provided that, where a person has presented a petition under 
section 35 , such sum shall not be recoverable from him unless, 
within thirty days from the passing of the order on the petition, be 
fails to pay the amount, if any, required by that order. 

(a) The Local Government may direct by what authority any 
powers or duties incident under any such enactment as aforesaid to 
the enforcement of any process for the recovery of a municipal tax 
or local rate shall be exercised or performed when that process is 
employed under sub-section (/) for the recovery of the tax charge- 
able under this Act. 

(j) An order passed by the Collector under sub-section (/) 
shall have the force of a decree of a Civil Court in a suit in which 
the Government is the plaintiff and the defaulter is the defendant; 
and the order may be enforced in manner provided by the Code of 
Civil Procedure* for the enforcement of decrees for money; and 
the procedure under the said Code* in respect of the following 
matters, namely, — 




^ Act Xiy. of, 188a, 
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(a) sales in execution of decrees, ' ‘ 

(^) arrest in execution of decrees for money, 

(tf) execution of decrees by imprisonment, 

(d) claims to attached property, and 

(e) execution of decrees out of the jurisdiction of the Courts 

by which they were passed, 

shall apply to every execution issued for levying the sum mentioned 
in the order; save that all the powers and duties conferred and 
imposed by the said Code* upon the Court shall be exercised and 
discharged by the Collector by whom the order has been made, or 
to whom a copy thereof has been sent for execution according to 
the provisions of the said Code,* sections 233 and 224. 

(^) The Local Government may direct, with respect to any 
Specified area, that the tax chargeable under this Act shall be re- 
covered , therein with, and as an addition to, any municipal tax or 
local rate by the same person, and in the same manner, as the 
municipal tax or local rate is recovered. 

(j) No proceedings for the recovery of any sum payable 
under this Act shall be commenced after the expiration of three 
months from the last day of the year in respect of which the sum 
is payable. 


CHAPTER VI. 

SuEPiajMBNTAL PkOVISIONS. 

Composiiton. 

31 . (/) If a company or person desires to compound for th^& 

Aereements for compost- tax assessable under Part II. or Part I V., 

lionf as the case may be, the Collector may, 

subject to such rules as may be prescribed in this behalf, agree 
with the company or person for a composition for the tax on such 
terms, and for such period, as he thinks fit. 

(a) The agreement shall provide for the payment, in each 
year of the period comprised in the agreement, of the amount 0 
the composition; and that amount shall be recoverable in the same 
manner, and by the same means as any other assessment mh 
under Part II. or Part IV., as the case may be. ^ 


* Act XIV. of r88a. 
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Receipts. 

32. When any money is paid under this Act to ihe Collector, or 
Receipts and their con- « recovered thereunder by him, he shall 
tents. give a receipt for the same, specifying-- 

(a) the date of the payment or recovery of the money ; 

(5) the amount paid or recovered ; 

(c) the, person who was liable to the tax, and the source or 
sources of income in respect of which the tax was payable;, 

(d) the year or part of the year for which the tax was payable ; 

(<!) the place or places, district or districts, where the income 
accrues ; and 

(/) such other particulars, if any, as may be prescribed.' 

Amendment of Assessmettt. 

33. If a company or person assessed under Part II. or Part 
, • , . L IV. ceases to carry on the trade or 

of ass«sm.nl. „sp«t whereof the assesi- 

merit was ruade, or if any such person dies or becomes insolvent 
before the end of the year for which the assessment was made, or 
if any such company or person is, from any other specific cause, 
deprived of or loses the income on which the assessment was made, 
then the company or person, or its or his representative, in interest, 
miay apply to the Collector during or within three months after the 
end of the year, and the Collector, on proof to his satisfaction of 
any such cause as aforesaid, shall amend the assessment as the 
case may require, and refund such sum, if any, as has been overpaid. 

Penalties. , 

Failure to make payments 

or deliver returns or state- 34 . (/) If a person fails — 

raents. . ; ' - - • 

. i . (a) to- deduct and pay any tax as required by section 8, sub- 
section (/), or section 13, sub-section (/), or V 

P ■ (^) to deliver or cause to be delivered to the Collector in du? 
time the return or statement mentioned in section to or section 
' II, or - 

j (f) to produce, or cause to be produced, Jon- dr -before the 
‘^^}®;,P,P?ri]o.ned in a notice under section i a,- such accounts as are 
/ referred to in the notice. • *• 

Ask 11., i8Sti.~a. 
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he .shall, on conviction before a Magistrate, be punishable 
with fine which may extend to ten rupees for every day during 
which the default continues. 

(a) The Commissioner of the Division may remit wholly or 
in part any fine imposed under this section. 

35 . If a person makes a statement in a declaration mentioned 
False statement in declara- in section 1 8, sub' section (a), which is 

false, and which he either knows or be- 
lieves to be false, or dees not believe to be true, he shall be deemed 
to have committed the offence described in section 177 of the Indian 
Penal Code.* 

36 . A person shall not be proceeded against for an offence 
Prosecution to be at in- under section 34 or section 35, except 

stance of Collector. at the instance of the Collector. 

37. Any proceeding under section 12 or Chapter IV, of this 
Sections ! 193 ’and 328 of Act shall be deemed to be a “ judicial 

Penal Code* to apply to pio- proceeding ” within the meaning of sec- 
ceedings. 228 of the Indian Penal 

Code.* 


Power to make rules. 


SS.f (/) The Governor-General in Council may make rules 

consistent with this Act for ascertaining 
and determining income uable to assess 
ment, for preventing the disclosure of particulars contained in 
documents delivered or produced with respect to assessments under 
Part IV., and generally for carrying out the purposes of this Act, 
and may delegate to a Lot al Government the power to make such 
rules so far as regards the territories subject to that Government. 


(a) In making a rule for preventing the disclosure of any 
particulars referred to in sub-section (/ ), the Governor-General m 
Council may direct that a public servant committing a breach of 
the rule shall be deemed to have committed an offence under 
section 166 of the Indian Penal Code.* 


• Act XLV. of i860. ^ ^ 

t As to exemption from liability to assessment, ses Gazette or 
1S90, Pt. I., p. 408, juadiiid, 18931 Ft. I., p. 647 * 
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(j) But a person committing any such offence shall not be 
liable to be prosecuted therefor without the previous sanction of the 
Local Government. 

{ 4 ) Rules made under this section shall be published in the 
official Gazette. 

Miicellaneous. 

39. No suit shall lie in any Civil Court to set aside or modify 

, , any assessment made under this 

Bar of suits in Civil Court. 

40. Ail or any of the powers and duties . conferred and im- 
Exercise of powers of Col- POsed by this Act on a Collector or on 

lector and Commissioner. a Commissioner of Division may be 
exercised and performed by such other officer or person as the 
Local Government appoints in this behalf.* 

41. An officer or person exercising all or any of the powers 
Obligation to furnish in- of a Collector under this Act may, by 

formation respecting lodgers notice, require any person to furnish a 
and employes. |jgt^ jjjg prescribed form, containing, 

to the best of his belief, — 

(fl) the name of every inmate or lodger resident in any house 
used by him as a dwelling-house, or let by him in lodgings ; 

(3) the name of every other person receiving salary or emolu- 
ments amounting to “ eighly-three rupees five annas and four pies "f 
per mensem, or “ one thousand"X rupees per annum, or upwards, 
employed in his service, whether resident in any such house as 
aforesaid or not ; and 

(c) the place of residence of such of those persons as are not 
resident in any such house, and of any inmate or lodger in any 
such house who has a place of residence elsewhere at which he is 
liable under this Act to be assessed and who desires to be assessed 
at that place. 


t * For notifications investing certain Political Officers with powers 
this section in respect of persons residing out of British India, see 
'Western India Volume of Maepherson's Lists of British Enactments in 
force in Native States, Ed. 1895, P* *8. 

, t These words have been substituted for the original words “foriy-one 
•'u.pees ten annas and eight pies ” by Act XI. of 1903, s. 2 (2). , 

+ These have been substituted for the original words “ five hundred-', 
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42. An officer ol- person exercising all or any of the powers 
Trustees and agents to aforesaid may, by notice, require any 

furnish information as to person whom he has reason to believe to 
cneficiaries and principals. ^ trustee, guardian, curator, com- 
mittee, or agent, to diliver or cause to be delivered a statement of 
the names of the persons for or of whom he is trustee, guardian, 
curator, committee, or agent. 

43. An officer or person exercising all or any of the said 
Trustees, &c., to furnish powers may, by notice, require a trustee, 

information as to income. guardian, Curator, committee, or agent, 
or a receiver or manager appointed by any Court in India, or a 
Court of Wards, Administrator-General, or Official Trustee, to 
furnish such returns of income liable to assessment under Part IV. 
as may be prescribed. 

44. An officer or person exercising all or any of the said 
Obligation to furnish other powers may, at the instance of any per- 

information. son respecting whose assessment or the 

amount thereof any doubt exists, require any person to furnish such 
information as he deems to be necessary for the purpose of ascer- 
taining facts relevant to the assessment or its amount. 


45. A person required to furnish any information under sec- 

Sections .76 and 177 of Section 42. section 43. 0/ ^ec- 

Penai Code to apply to re- 44. shall be legally bound tofurnisj 

quisitions for information. the same in such manner and within suen 
lime as may be specified in the requisition for the information. 

46. (/) A notice under this Act may be served on the person 

„ . , therein named either by a prepaid 

Service of notices. addressed to the person and registered 

under Part III. of the Indian Post Office Act, 1866.* or by the 
delivery or tender to him of a copy of the notice. 

(2) If a notice is served by registered letter, it shall be pre- 
sumed to have been served at the lime when the letter would he 
delivered in the ordinary course of post, and proof that the letter 
was properly addressed and put into the post shall be sufficient to 
raise the presumption that the notice was duly served at that time. 

, (?) if the notice is to be served otherwise than by registered 
letter, the service shall, whenever it may be practicable, be on ttie 

Act XIV. of 1866. But see now the Indian Post Office Act (VI. of 

1898). 
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person named in the notice, or, in the case of a firm, On some 
member thereof, or, in the case of a Hindu undivided family, on 
the manager of the joint estate of the family. 

(^) But when the person, member, or manager cannot be 
found, the service may be made on any adult male member of his 
family residing with him ; and if no such adult male member can 
be found, the serving-officer shall fi.x the copy of the notice on the 
outer door of the house in which the person, firm, or family therein 
named ordinarily resides or carries on business. 

47. (/) When a company or firm has several places of 
Power to declare principal business in territories subject to different 

placeof business or residence. Local Governments, the Governor-Gen- 
eral in Council may declare which of those places shall, for the 
purposes of this Act, be deemed to be the principal place of 
business. 

(a) When a company or firm has several places of business 
in the teiritories subject to a single Local Government, that Go- 
vernment may declare which of them shall, for the purposes of this 
Act, be deemed to be the principal place of business. 

(j) When a person has several places of residence in territories 
subject to different Local Governments, the Governor General in 
Council may declare wnich of those places shall, for the purposes 
of this Act, be deemed to be his residence. 

« i 

(^) When a person has several places of residence in the 
territories subject to a single Local Government, that Government 
may declare which of those places shall, for the purposes of this 
Act, be deemed to be his residence. 

( 5 ) The powers given by this section may be delegated to, and 
exercised by, such officers as the Governor-General m Council or 
the Local Government, as the case may be, appoints in this behalf.- 

48. Where a person is in respect of any period liable to the 
Saving in favour of payers tax under this Act, he shall not in respect- 

of pandhari and capitation of that period be assessed* to the capita- 

lion-tax, or the land-rate in lieu thereof, 
levied in Lower Burmaf under the Burma Land and Revenue Act,- 
1876.$ 


* Here certain words repealed by Act VI. of 1902, have been omitted.- 
t This reference to British Burma should now be read as referring to 
Lower Burma. See the Upper Burma Laws Act (XX. of 1886), 3. 4. 

I Act II. of 1876, 
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49. Every person deducting, retaining, or paying any tar in 

Indemnity. pursuance of this Act or of any arrange- 

ment under section 9 , sub-section ( 2 ), in 

respect of income belonging to another person, is hereby indemni- 
fied for the deduction, retention, or payment thereof. 

50. All powers conferred by, or conferable under, this Act 
Powers exercisable from may be exercised from time to time as 

time to time. occasion requires. 


THE FIRST SCHEDULE. 
Enactments repealed. 

{S^e section 2.) 

Acts of the Governor-General in Council. 


Kumber and year. 

Short title. 

Extent of repeal. 

Act No. II, of 1878. 

The Northern India License 
Act, 1878. 

So much as has not 
been repealed. 

Act No. VI. of 1880. 

The Indian License Acts Amend- 
ment Act, 1880. 

The whole. 



— 


Acts of the Governor of Fort St, George in Council. 


Number and year. 

Short title. 

Extent of repeal. 

Act No. III. of 1878, 

The Madras License Act, 1878. 

So much as has not 
been repealed. 

Act No. III. of i860. 

An Act to amend Madras ,Act 
III. of 1878 as amended by Act 
VI. of 1880. 

The whole. 






of 1886.] 


INCOME TAX. 


33 


THE FIRST SCHEDULE-~^<j?;f/«^«;r/. 
Act of the Governor of Bohbav in Council. 


Number and 
year. 

Short title. 

Extent of re. 
peal. 

Act No. III. of 

The Bombay License Act, 1878. 

So much as 

1878. 

has not been 
repealed. 

Act OF THE Lieutenant-Governor of Bengal in Council. 

Number and 
year. 

Short title. 

Extent of re- 
peal. 


Act No. II. of The Bengal License Act, 1880. 
1880. 


The whole. 
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THE SECOND SCHEDULE. 
SouRCBS.OF Income and Rates of Tax. 
stclion 


PART I. 

Salaries and Pensions. ; , ■ i . ; 

1. Any salary, annuity, pen-") . . 

sion, or gratuity paid in British 

India to or on behalf of any person , • ' 

residing in British India or serving 
on board a ship plying to or from ‘ 

British Indian ports, whether on [a) if the income amounts to 
account of himself or another Rs.a.ooo per annum, or Rs. i6o-to <> 
person. per mensem, or upwards— five pies 

2 . Any salary, annuity, pension, , in the rupee. ,- 

or gratuity paid by the Government, f {b) If the income is less to ^ 
or by a 1 o c a 1 authority estabiished f Rs, 2,000 per annum, or Rs. loo-io' 
in the exercise of the powers of the / per mensen— four pies in the rups • 
Governor-General in Council in that j 

behalf, to or on behalf of a British j 
subject within the dominions of a j 
Prince or State in India in alliance { 
with Her Majesty. J 


First Column. 

Source of Income. 


Second Column. 
Rate of Tax. . 
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THE SECOND SCHEDULE— 


First Column. 

Second Column. 

Source of Income. 

Rate of Tax. 


PART II. 


Profits of Companies. 

Five pies in the rupee on the whole, 
of the nett profits made in British 
India by the company during the year 
ending on the day on which the com- 
pany’s accounts have been last made 
up, or, if the company’s accounts have 
Profits of a Company ... not been made up within the year 

ending on the thirty-first day of March 
in the year immediately preceding 
■ that for which the assessment is to be 
made, then on the whole of the nett 
profits so made during the year end- 
uing on the said thirty-first day of March. 


l88fi 
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f Act 11 , 


THE SECOND SCH£DaLE~w«/w«i£/. 


First Column, 

1 

1 Second Column. 

1 


Source of Income. 

1 Rate of Tax. 



PART III. 

Interest on Securities. 


Interest becoming due on or"| 
after the first day of April 
1886, and payable in British 
India, on — 

(a) promissory notes, deben- 
tures, stock, or other securities 
of the Government of India (in- 
cluding securities of the Govern- 
ment of India whereon interest is 
payable out of British India by 
draft on any place in B r i ti s h 
India), or 

(b) {_Repealed by Act XU. of 
tSgt, Sch.I.'l 

(c) debentures or other securi- 
ties for money issued by or on 
behalf of a local authority or 
company. 


Five pies in the rupee on such inter- 
est, unless the owner of the security 
produces a certificate signed by the 
Collector that his annual income from 
all sources is less than Us. 1,000* in 
j. which case no deduction shall be made 
from ‘the interest, or unless he pro- 
duces a like certificate that his in- 
come from all sources is less than 
Rs. 2,000, in which case the rate shall 
be four pies in the rupee. 


* These figures have been substituted for the original figures " 
by Act XI. of 1903, s. 2 (j). 
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THE SECOND SCHEDULE—cwc/k^/^^. 
PART IV. 

Other Sources of Income. 


First Column. 

Second Colu.m.n. 

Source of Income. 

Rate of Tax. 

Any source of income not 
included in Part 1., Part II., 
or Part III , of this schedule. 

1 

1 

“ (a)* If iho annual income is assessed 
at— 

not less than Rs. 1,000, but less than Rs. 

1,250, the tax shall be Rs. 20. 
not less than Rs. 1,250 but less than Rs. 

1,500. the ta.x shall be Rs, 28. 
not less than Rs. 1,500 but less than Rs. 

1,750, the tax shall be Rs. 35. 
not less than Rs. 1,750 but less than Rs. 
2.000, the tax shall be Rs, 42.” 

{b) If the annual income is assessed at Rs. 
2.000, or upwards— five pies in the 
rupee on the income. 

* This sub-head (a> has 
of 1903, s. 2 (4). 

1 been substiluted for the origina} hy Act XL 
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THE THIRD SCHEDULE, 

Form of Pstition. 

(See uction 3^,) 

To THB CoLLBCTOR OF 

The day of 18 , 

The petition of A. B. of 
Shbwbth as follosvs— 

1. -—Under Act No. U. of 18S6, your petitioner has been assessed 

in the sum of rupees for the year commencing 

the first day of April 18 . 

2. — Your petitioner’s income and profits accuring and arising from 

^fiere specify petitioner's trade or other source or sources of income 
ctr profits, and the place or places at sahich such income or profits accrues 
or arise} for the year ending the day of 

last Were rupees [as wiii 

appear from the documents of which a list is presented herewith*]. 

J. — Such income and profits actually accrued and arose during a 
period of months and days [here state the exact 

number of months and days in which the income and profits accrued and 
arose}, 

4. During the said year your petitioner had no other income or 
profits. 

Your petitioner therefore prays that he may be assessed accordingly 
[or that he may be declared not to be chargeable under the said Act], 

(Signed) A, B. 

Form of Verification. 

J, A. B., the petitioner named in the above petition, do declare that 
what is stated therein is true to the best of my information and belief. 

(Signed) A. B. 


* These words are to be inserted if the petitioner relies on documents, 
The list, if the petitioner so wishes, may be presented in a sealed envelope. 
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ACT NO. VI. OF 1912. 

The Indian Life Aesnranee Companies Act, 1912. 

Passed by the Governor-General in- Council. 

Rtceivti the assent 0/ the Governor-General on the i 8 lh March, ipj2. 


An Act to provide for the regulation of Life Assurance Companies. 

Whereas it is expedient to provide for the regulation of 
life assurance companies ; It is hereby enacted as follows : — 

Preliminary. 

1 . (/) This Act may be called the Indian - Life Assurance 
Short title and extent. Companies Act, I912. 

(.2) It extends to the whole of British India, inclusive of British 
Baluchistan, the Santhal Parganas and the Pargana of Spiti, 

2 - In this Act, unless there is anything repugnant in the 
Definitions. Subject or context,— 

(/) “ actuary” means an actuary possessing such qualifications 
as may be prescribed by rules made by the Governor-General in 
Council : 

(2) “ chairman” means the person for the time being pre- 
siding over the board of directors or other governing body of a 
life assurance company ; 

(y) “Court” means the principal Civil Court of original 
jurisdiction in a district, and includes the High Court in the ex- 
ercise of its ordinary original civil jurisdiction : 

“financial year” means each period of twelve months 
at the end of which the balance of the accounts of the life assurance 
company is struck, or, if no such balance is struck, then the 
calendar year: 

(5) “ life assurance business” means the issue of, or the 
undertaking of liability under, policies of assurance upon human 
life, or the granting of annuities upon human life : 

(6) “ policy of assurance on human life" means any instru' 
ment by which the payment of money is assured on death (except 
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death by accident only) or the happening of any contingency 
dependent on human life, or any instrument evidencing a contract 
which is subject lo payment of premiums for a term dependent 
on human life : 

(7) “ policy-holder’’ means the person who for the time 
being is the legal holder of the policy for securing the contract 
with the life assurance company: 

(S) where a company grants annuities upon human life, 
“ policy” includes the insiruraent evidencing the contract to pay 
such an annuity, and “ policy holder” includes annuitant : and 

(p) “ Registrar" means any person who may be appointed 
by the Local Government to perform the duties of the Registrar 
under this Act. 

3. Save as hereafter expressly provided, this Act shall apply 
Companies to which all persons or bodies of persons, 

Act applies. whether corporate or unincorporate, 

(which persons and bodies of persons are hereafter referred 
to as life assurance companies) whether established before 
or after the commencement of this Act and whether established 
within or without British India, who carry on life assurance busi- 
ness within British India. 

Explanalion . — A company registered under the Indian Com- 
panies Act,* 1883, which carries on life assurance business in any 
part of the world shall for the purposes of this section be deemed 
to be a company carrying on such business within British. India. 

Mxceptioji . — Nothing in this Act shall apply to any society to 
which the Provident Insurance Societies Act, 1912, applies,,- or 
to any Fund which the Governor General in Council may, 
by notification in the Gazette of India, exempt from the opera- 
tion of this Act. 

Deposits. 

4 . (/) Every life assurance company shall, if established 

before the commencement of this Ac , 
within one year from such commenc- 
ement, or, if established after such commencement, ! 

commences to carry on the business of life assurance, ep 
and keep deposited with the Comptroller General, for ana 


* Act VI. of 1882. 
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behalf of the Governor General in Council, Government secu- 
rities, as defined by the Indian Securities Act,* 1886, of the face 
value of twenty-five thousand rupees or of a face value equal to 
one-third of the income derived from life assurance business 
as shown in the reveuue account for the last financial year, 
whichever is greater; and, until the company keeps deposited 
securities of the face value of two hundred thousand rupees, shall 
annually deposit and keep deposited in like manner like secu- 
rities of a face value — 

(a) equal to one-third of the income derived from life 
assurance business as shown in the revenue account 
for the last financial year, until the face value of 
the securities deposited exceeds one hundred 
thousand rupees; 

( 3 ) and thereafter equal in amount to one-third of the 
increase to the life assurance fund as shown in 
the revenue account for the last financial year ; 

Provided that a company may at any time deposit securities 
of a face value of two hundred thousand rupees or make up its 
deposit of securities to that value. 

(.2) The interest accruing due on the securities deposited 
under sub-section (/) shall be paid to the company. 

(S) The deposit may be made by the subscribers of the 
memorandum of association of a company or any of them, in the 
name of a proposed company, and, upon the incorporation of the 
company, shall be deemed to have been made by, and to be 
part of the assets of, the company, and the Registrar of Joint 
Stock Companies shall not issue a certificate of incorporation of 
the company under the Indian Companies Act,f 1882, until the 
deposit has been made. 

(.^) The deposit shall be deemed to form part of the life 
assurance fund of the company. 


Accounts and Documents, 

5 . In the case of a life assurance company transacting 
Separation of funds. 

assurance, a separate account shall be 
•kept of all receipts in respect oi the life assurance business, and 


* Act XIII. of 1886. 
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the said receipts shall be carried to and form a separate fund to be 
called the life assurance fund. 

Explanaliou . — Nothing in this section shall be deemed to 
require any life assurance fund to be invested in separate invest- 
ments from any other fund, but a separate balance-sheet as 
prescribed under section 7 shall be kept in respect of the life 
assurance fund. 

Excepiion. — Nothing in this section shall apply to a life 
assurance company established before the commencement of this 
Act, by the terms of whose deed of settlement the whole of the 
profits of all the business carried on by the company are paid 
exclusively to the life policy-holders, and on the face of whose life 
policies the liability of the life assurance fund in respect of the 
other business distinctly appears. 

6 . The life assurance fund shall be as absolutely the security 
Appropriation of life of the life policy-holders as though it 
assurance fund. belonged to a company carrying ort 

no other business than life assurance business, and shall not be 
liable for any contracts of the company for which it would not 
have been liable had the business of the company been only 
that of life assurance, and shall not be applied, directly or in- 
directly, for any purposes other than those of life assurance. 

Excepimi. — Nothing in this section shall affect the liability 
of the life assurance fund, in the case of a company established 
before the commencement of this Act, for contracts entered into 
by the company before such commencement. 

Accounts and balance- 7. Every life assurance company 

sheets. shall, at the expiration of each financial 

year, prepare — 

(a) a revenue account for the year in the form or forms set 
forth in the First Schedule and applicable to the^ 
class or classes of business carried on by the 
company ; 

[h) a profit and loss account in the form set forth in 
the Second Schedule, except where the company 
carries on life assurance business only and no other 
business ; 

(c) a balance-sheet or balance-sheets in the form or forms?, 
set forth in the Third Schedule ; 
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{d) a statement containing the name of every person who 
during the year was a member of the board of 
directors or other governing body or was manager' 
or secretary or held any similar office by whatever 
name called. 

8. (/) Every life assurance company shall once in every five 
Actuarial report and years, Or at such shorter intervals as' 

abstract. may be prescribed by the instrument 

constituting the company, or by its regulations or bye-laws, cause 
an investigation to be made into its financial condition, including 
a valuation of its liabilities, by an actuary, and shall cause an- 
abstract of the report of such actuary to be made in the form 
set forth in the Fourth Schedule. 

{ 2 ) The provision of sub-section (/) regarding the making 
of an abstract shall also apply whenever at any other time an 
investigation into the financial condition of a life assurance com- 
pany is made with a view to the distribution of profits, or whenever 
the results of any such investigation are made public. 

9. In the case of a mutual life assurance company whose* 
Actuaria.! abstract in profits are allocated to members wholly 

case of mutual company. or mainly by annual abatements of pre- 
mium, the abstract of the report of the actuary on the financial 
condition of ihe company, prepared in accordance with the 
Fourth Schedule, may, notwithstanding anything in section 8, be 
made and returned at intervals not exceeding hve years: Provided 
that, where such return is not made annually, it shall include 
particulars as to the rates of abatement of premiums applicable to 
different classes or series of assurances allowed in each year during 
the period which has elapsed since the previous return under , 
the Fourth Schedule. 

10. Every life assurance company shall, within three years- 
Statement of life as- ^rom the commencement of this Act, 

surance business. and thereafter at the date to which the 

accounts of the company are made up for the purposes of the 
investigation prescribed by section 8, prepare a statement of its 
assurance business in the form set forth in the Fifth Schedule ; 
Provided that, if the investigation is made annually by any com- 
pany, the company may prepare such a statement at any time, so 
that it be made at least once in every five years'. 
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11 . (/) Every account, balance-sheet, abstract or statement 
Deposit of accounts, hereinbefore required to be made shall 
&c^ with Governor General be printed, and four copies thereof, one 
in ouncil. which shall be signed by the chairman 

andjtwo directors of the company, and -by the principal officer 
of the company, and if the company has a managing director by 
the managing director, shall be deposited with the Governor 
General in Council within six months in the case of accounts 
and balance-sheets required by section 7, and within one year in 
Other cases atrer the close of the period to which the account, 
balance-sheet, abstract or statement relates : Provided that, if in 
any case it is made to appear to the Governor General in Council 
that the circumstances are such that a longer period should be 
allowed, he may extend that period by such period as .he may 
think ht. 

(3) The Governor General in Council shall consider any 
doeument deposited in accordance with the provisions of sub- 
section (/) and, if any such document appears to the Governor 
General is Conncil to be inaccurate or defective in any respect, 
the Governor General in Council may call upon the company 
to furnish a further statement correcting any such inaccuracies or 
supplying any such deficiency. 


12 . There shall be deposited with every revenue account 
_ , , and balance-sheet of a life assurance 

eposi o repor . company every report on the affairs of 

the company submitted to the shareholders or policy-holders of the 
company in respect of the financial year to which the account 
and balance-sheet relate. 


13 . Where a life assurance company registered under the 
Exemption from certain Indian Companies Act,* 1882, in any 
provisions of Act VI. of 1882. year deposits its accounts and balance- 
sheet in accordance with the provisions of section 11, the com- 
pany may, ar the same time, send to ihe Registrar of Joint Stock 
Companies a copy of such accounts and balance-sheet; and, where 
such copy is so sent, it shall not be necessary for the company to 
file a balance-sheet with the Registrar of Joint Stock Companies as 
required by section 74 of the Indian Companies Aci,* i^S2, and 
the copy of the accounts and balance-sheet so sent shall be deat 
with in all respects as if it were a balance-sheet filed in accordance 
with that section. 


• Act VI. of 1882. 
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14 . A printed copy of the accounts, balance-sheet, abstract or 
Right of shareholders, Statement last deposited shall, on the 
Szc., to copies of accounts, application o£ any shareholder or policy- 

holder of the company, be forwarded 
to him by the company by post or otherwise. 


15 . The accounts of every life assurance company shall 

be audited annually in such manner as 
the Governor General in Council may 
prescribe. 


Audit of accounts. 


List of shareholders. 


16 . Every life assurance company which is not registered 

under the Indian Companies Act,* 1882, 
shall keep a list of the names and 
addresses of its shareholders, and shall, on the application of 
any shareholder or policy-holder of the company, furnish to him a 
copy of such list on payment of a sum not exceeding two 
annas for every hundred words required to be copied. 


' 17 . Every life assurance company which is not registered 

n , under the Indian Companies Act,* 

1882, shall cause a sufficieut number 
of copies of its deed of settlement or other instrument cons- 
tituting the company to be printed, and shall, on the application 
of any shareholder or policy-holder of the company, furnish to 
him a copy of such deed of settlement or other instrument on 
payment of a sum not exceedidg one rupee. 


IS. Where any notice, advertisement or other oflScial publi- 
Publication of authorized, cation of a life assurance company 
as well as subscribed and contains a Statement of the amount 
paid-up capital. qj authorized capital of the com- 

pany, the publication shall also contain a statement of the amount 
of the capital which has been subscribed and the amount paid up. 


19. (/) Every life assurance company, constituted outside 
Requirements as to com- British India which establishes a place 
panics established outside of business Within British India, or ap- 
Bntish India. points an agent in British India with the 

object of obtaining life assurance business shall, within three 
months from the establishment of the place of business or the 
appointment of such agent, file with the Registrar — 
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(a) a certified copy of the charter, statutes or memorandum 
and articles of the company, or other instrument 
constitutiug or defining the constitution of the com- 
pany, and, if the instrument is not writiea in the 

English language, a certified translation thereof ; 

(^) a list of the directors of the company ; 

(c) the names and addresses of some one or more persons 
resident in British India authorized to accept on 
behalf of the company service of process and any 
notices required to be served on the company; 

and, in the event of any alteration being made in any such 
instrument or la the list of directors cr in the names and ad- 
dresses of such persons as aforesaid, the company shall, nithm 
such time as the Governor General in Council may prescribe, 
file with the Registrar a notice of the alteration. 

(a) Any process or notice required to be served on the com- 
pany shall be sufficiently served if addressed to any person 
whose name has been so filed as aforesaid and left at or sent by 
post to the address which has been so filed. 

(j) There shall be paid to the Registrar for registering any 
document, required by this section to be filed, a fee of five 
rupees or such smaller fee as the Governor General in Council 
may prescribe. 


Amalgamation or Transfer. 


20. (/) Where it is intended to amalgamate two or more life 
« , f assurance companies, or to transfer 

the life assurance business or one com 
pany to another, the directors of any one or more of such coni' 
panics may apply to the court, by petition, to sanction the proposed 
arrangement. 


(a) Before any such application is made to the Court — 

(u) notice of the intention to make the application shall be 
published in the Gazette of India and in tne local 
official Gazette of the Province in which the principal 
place of business of the company is situate at 
* least two months before the application is made, 
{b) a statement of the nature of the amalgamation or 
transfer, as the case may be together 
abstract containing the material facts emoacne 
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- ’ in the agreement or deed under which the amal- 

; ; gamation or transfer is proposed to be effected^, 

and- copies of the actuarial or .other reports upon 
which the agreement or deed is founded, includ- 
ing a report by an independent actuary, shall, unless- 
the Court otherwise directs, be transmitted to each 
policy-holder of each company; and 

(c) the agreement or deed under which the amalgamation 
or transfer is effected shall be open for the -ins- 
pection of the policy-holders and shareholders at the- 
offices of the companies for a period of fifteen 
days after the last publication of the notice, 

(j) 1 he Court, after hearing the directors and other persons- 
whom it considers entitled to be heard upon the petition, may 
sanction the arrangement if it is satisfied that no sufficient 
objection to the arrangement has been established. 

(^) The Court shall not sanction the amalgamation or trans- - 
fer in any case in which it appears to the Court mat the life ' 
policy-holders representing one-tenth or more of the total amount 
assured in any company wnich it is proposed to amalgamate, or 
in any company the business of which it is proposed to transfer, 
dissent from the amalgamation or t ransfer. 

( 5 ) No life assurance company shall amalgamate with another,, 
or transfer its business to another, unless the amalgamation or 
transfer is sanctioned by the Court in accordance with this section. 

21. Where an amalgamation takes place between any life 
Statement in case of assurance Companies, or where any 
amaleamation or transfer. life assurance' business of one such 
company is transferred to another company, the combined 
company or the purchasing company, as the case may be, shall, 
within one month from the date of the completion of the amal- 
gamation or transfer, deposit with the Governor-General in Coun- 
cil— 

(u) certified copies of statements of the assets and liabilities 
■ of the companies concerned in such amalgamation 
or transfer, together with a statement of the nature 
and terms of the amalgamation or transfer ; and 

(^) a certified copy of the agreement or deed under which- 
the amalgamation or transfer is effected ; and 
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(i-) certified copies of the actuarial or other reports upon 
which that agreement or deed is founded ; and 

{d) a declaration under the hand of the chairman of each 
company, and the principal officer of each com- 
pany, that to the best of their belief every payment 
made or to be made to any person whatsoever 
on account of the amalgamation or transfer is 
therein luliy set forth, and that no other payments 
beyond those set forth have been made or are 
to be made either in money, policies, bonds, 
valuable securities or other property by or with the 
knowledge of any parties to the amalgamation or 
transfer. 


Winding up. 


22. The Court may order the winding up of a life assu- 
Special provisions as to rance company, in accordance with 
•winding up of assurance the Indian Companies Act,* 1882 , and 
companies. provisions of that Act shall apply 

accordingly, subject, however, to the modification that the com- 
pany may be ordered to be wound up — 

(a) on the petition of ten or more policy-holders: 

Provided that such a petition shall not be presented 
. except by the leave of the Court, and leave shall 

not be granted until a primd facie case has been 
established to the satisfaction of the Court, and 
until security for costs for such amount as the 
Court may think reasonable has been given ; ,or 

{b) on application made on behalf of the Governor General 
in Council, showing that from a consideration or 
the documents deposited with him under the pr^ 
visions of this Act it appears to him that the 
company is insolvent. 


28. (i) Where a life assurance business or any part of the 

Winding up of subsidiary life assurance business of » ^ ^ 
companies. rance company has been transterr 

to another company under an arrangement in 

which the first- mentioned company (in this section caiiea 


• Act VI, of 1882, 
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subsidiary company) or the creditors thereof has or have claims 
against the company to which such transfer was made (in this 
section called the principal company), then, if the principal com- 
pany is being wound up by or under the supervision of the court, 
ihe Court shall (subject as hereinafter mentioned) order the 
subsidiary company to be wound up in conjunction with the 
principal company, and may by the same , or any subsequent 
order appoint the same person to be liquidator for the two com- 
panies, and make provision for such other matters as may seem 
to the Court necessary, with a view to the companies being 
wound up as if they were one company. 

(2) The commencement of winding up of the principal 
company shall, save as otherwise ordered by the Court, be the 
commencement of the winding up of the subsidiary company. 

(j) In adjusting the rights and liabilities of the members of 
the several companies between themselves, the Court shall have 
regard to the constitution of the companies, and to the arrange- 
ments entered into between the companies, in the same manner 
as the Court has regard to the rights and liabilities of different 
classes of contributories in the case of the winding up of a single 
company, or as near thereto as circumstances admit. 

(^) Where any company alleged to be subsidiary is not in 
process of being wound up at the same time as the principal 
company to which it is subsidiary, the Court shall not direct the 
subsidiary company to be wound up unless, after hearing all 
objections (if any) that may be urged by or on behalf of the 
company against its being wound up, the Court is of opinion that 
the company is subsidiary to the principal company, and that 
the winding up of the company in conjunction with the principal 
company is just and equitable. 

(5) An application may be made in relation to the winding 
up of any subsidiary company in conjunction with a principal 
company by any creditor of, or person interested in, the piincipal 
or subsidiary company. 

(6) Where a company stands in the relation of a principal 
company to one company, 'and in the relation of a subsidiary com- 
pany to some other company, or where there are several companies 
standing in the relation of subsidiary companies to one principal 
company, the Court may deal wiih any number of such companies 
together or in separate groups as it thinks most expedient 
upon the principles laid down in this section. 
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24. Wheje a life assurance company is being wound up 
Valuation of annuities and by the Court, or subject lo the super- 
-policies. vision of the Court, or voluntarily, the 

value of a policy or of a liability under a poli cy requiring to be 
•valued in such winding up shall be estimated in manner ap- 
plicable to policies and liabilities provided by the Sixth Schedule. 


25. The rules in the Sixth Schedule shall be of the same 
o , . , force, and may be repealed, altered or 

amendea as if they were rules made m 
pursuance of section 254 of the Indian Companies Act, I 882 ,* 
and rules may be made under that section for the purpose of 
•carrying into effect the provisions of this Act with respect to 
the winding up of life assurance companies. 


26. The Court, in the case of a life assurance company 
Power to Court to reduce "W'hich has been proved to be unable to 
contracts. pay its debts, may, if it thinks fit, reduce 

the amount of the contracts of the company upon such terms 
and subject to such conditions as it thinks just, in place of 
•making a winding-up order. 


Special Provisions relating io Accounts and Documents, 

27. The Governor General in Council may direct any 
Custody and inspection of documents deposited with him under 

documents deposited^ with this Act, or certified copies thereof, to be 
Governor General in Council- Jjept by the Registrar or by any olber 

officer appointed in this behalf, and any such documents 
and copies shall be open to inspection, and copies thereof may be 
procured by any person on payment of such fees as the Governor- 
i ^General in Council may direct. 

28. The Governor-General in Council shall annually 
Accounts etc., to be pub- publish in the Gazette of India and 

'lished. cause to be published in the local ora- 

cial Gazette of the Province in which the life assurance com- 
pany has its principal place of business the accounts, balance- 
sheets, abstracts, statements and other documents under this Act, 
or purporting to be under this Act, deposited with him durmg 
the preceding year, except reports on the aftairs of life assu- 
rance companies submitted to the share-holders or policy- 


* Act VI. of 1882. 
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holders thereof, and may append to such accounts, balance- 
sheets, abstracts, statements or other documents any note of 
the Governor-General in Council thereon, and any corres- 
pondence in relation thereto. 


29. Every document deposited under this Act with the 
^ , Governor-General in Council, and certi- 

Evidence of documents. Registrar or by any persoQ 

appointed in that behalf by the Governor-General in Council to be 
a document so deposited, shall be deemed to be a document so 
deposited. 


80. Every document purporting to be certified by the Regis- 
Evidenceof copies of docu- trar, or by any person appointed in that 
menis. behalf by the Governor- General in 

Council, to be a copy of a document so deposited, shall be deemed 
to be a copy of that document, and shall be received in evidence 
as if it were the original document unless some variation between 
it and the original document be proved. 


31. The Governor-General in 'Council may, on the appli- 

cation or with the consent of a life 
Alteration 0 forms. assurance Company, alter the forms 

contained in the Schedules to this Act as respects that company, 
for the purpose of adapting them to the circumstances of that 
company. 


Companies carrying on business in the United Kingdom. 


32, (/) An assurance company which carries on life assu- 
rance business in the United Kingdom 
in accordance with the Assurance Com- 
panies Act,* 1909 , may, if carrying on 
life assurance business in British India 
before the commencement of this Act, 


Certain companies may 
apply ^to be declared com- 
panies which carry on life 
assurance business in the 
United Kingdom. 


within three months of such commencement, or, in any other case, 
before it commences to carry on life assurance business in British 
India, apply to the Governor-General in Council for a declaration 
that it so carries on such business in the United Kingdom. 


( 2 ) A company applying under the provisions of sub- 
section (/) shall furnish, at the time of its application or at such 
further time as the Governor-General in Council may prescribe. 


* g Edw. VII , cap. 49. 
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such evidence as he may direct of the facts alleged in its appli- 
cation. 

(3) Where the Governor-General in Council is satisfied that 
a life assurance company applying as aforesaid is a life assurince 
company which carries on business in the United Kingdom in 
accordance with the Assurance Companies Act,* 1909, he shall, 
by uotification In the Gazette of India, make a declaration to 
that effect, and shall cause such notification to be repuolished in 
the local official Gazette of the Province svliere the Company has or 
proposes to have its principal place of business. 

33. Where the Governor-General in Council has notified a 
Application of the Act to declaration in accordance with the 
in provisions of section 33 in respect of 
tbo United Kingdom. a life assurance company, nothing in sec- 

tion 4, section 5, sections 7 to 12, sections 15, 20, 21 or 37 shall 
apply to the company : 

Provided that — 

(/) the company shall deposit with the Governor- General 
in Council, in the manner prescribed in seciion ii, 
copies of every account balance-sheet, abstract, state- 
ment or other document which the company is 
required by the Assurance Companies Act,* jgcg, 
to deposit at the Board of Trade; 

(a) if, at any time, a company in respect of which a decla- 
ration has been notified under section 32 ceases to 
carry on life assurance business in the Unilefi 
Kingdom in accordance with the provisions of th« 
Assurance Companies Act, 1909, it shall,' if 
continues to carry on life assurance business in 
British India, be subject to all the provisions of this 
Act from the date it ceased to carry on such business 
in the United Kingdom in accordance with the 
said Act. 


Penalties and Procedure, 

34. Any life assurance company which makes default in 

for non-compli- complying with any of the requNemen^^ 


Penalty 
ance with Act. 


of this Act, and every director, manager 


9 Edw. VII., cap. 49. 
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or secretary, or other officer or agent of the company who is know- 
ingly a party to the default, shall be punishable with fine which 
may extend to one thousand rupees, or, in the case of a continuing 
default, with fine which may extend to five hundred rupees for 
every day during which the default continues; and, if default 
continues for a period of three months after notice of default by 
the Governor-General in Council (which notice shall be published 
in one or more newspapers as the Governor-General in Council 
may, upon the application of one or more policy-holders or share- ^ 
holders, direct), the default shall be a ground on which the Court ' 
may order the winding up of the company, in accordance with the 
Indian Companies Act, 1882. 

35. If any account, balance-sheet, abstract, statement or other. 

Penalty for falsifying document required by this Act is false 

statements, etc. in any particular to the knowledge of any' 

person who signs it, such person shall be punishable with im- ' 
prisonment for a term which may extend to two years,- or with 
fine, or with both. 

36 . No Court inferior to that of a Presidency Magistrate or a 

c.gniz.»« of oBeoces. Magisuale of the first class shall try 

any offence against this Act. 

Miscellatieous, 

37. (r) The Governor-General in Council may appoint one 

Appointment of inspectors. inspectors to examine into the 

. , - . or anylife assurance comnanv and 

to report thereon m such manner as- he may direct ^ 

(i) in- the case of a life assurance company which is not 
registered under the Indian Companies Act* 1882 
upon the application — • ’ ’ 

(a) of shareholders being in number not less than one- ■ 
lutn of tne whole number of persons for the 
time being entered on the list of shareholders kept 
m accordance with the provisions of section 16 • 
or ’ 

(0) of twenty or more policy-holders owning policies of 
an aggregate value of not less than twentv 
thousand rupees; 


Act Vi., igi2. — 2, 


Act VI. of 1S82. 
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(ii) in any case where a life assurance company has failed 
to furnish a further statement when required to do 
so under the provisions of section ir, sub-section 
(2), or where the Governor-General in Council 
is of opinion that any such further statement is 
insufficient or unsatisfactory. 

(3) On an appointment being made under sub-section (/) the 
provisions of section 84 of the Indian Companies Act,* 1882, 
shall apply to the examination made by such inspectors. 

38 . Any notice or other document which is by this Act 

required to be sent to any policy-holder 
Service of notices. addressed and sent to the person 

to whom notices respecting such policy are usually sent, and any 
notice so addressed and sent shall be deemed and taken to be 
notice to the holder of such policy : 

Provided that where any person claiming to be interested in 
a policy has given to the company notice in writing of his 
interest, any notice which is by this Act required to be sent to 
poHcy-hoiders shall also be sent to such person at the address 
specified by him in his notice. 


Powers to make rules. 


39. (/) The Governor-General in 
Council may make rules to carryout 
the purposes of this Act. 


(2) In particular and without prejudice to the generality of 
the foregoing power, such rules may — 


(«) prescribe the qualifications to be possessed by actuaries, 
auditors and inspectors under this Act, and the 
manner in which the accounts of life assurance com- 
panies shall be audited ; 

ib) prescribe the time within and the form in which notice 
of alteration of the particulars specified in secdou 
19 of the Act shall be filed with the Registrar; 

(c) subject to the provisions of this Act, prescribe the fee® 
payable thereunder. 

(j) All rules made under this Act shall be published m 
the Gazette of India, and on such publication, shall have ette 
if enacted in this Act. 
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46. The Governor-General in Council may, by notification 
Power of Governor-Gene- j'n the Gazette of India, and subject to 
tal in Council to delegate to conditions atid restrictions as he 

powers conferred by this Act. thinks fit, delegate to any Local Govern- 
ment all or any of the powers (other than the power to make rules 
under section 39) conferred on him by this Act. 

41 . The Governor-CJeneral in Council may, by notification 
Power of. Governor-Gene- in the Gazette of India, and subject to 

rai in Council to exempt such restrictions and condUions AS he 
from the provisions of the thinks fit, exempt any life assurance com- 

pany from all or any of the provisions 
of this Act. 

42 . la section 131 of the Indian Companies Act,® 1882, 

Amendment of Act VI. i3S2, the words from “In the case of a life 
section 131. assurance company " to “ unable to pay 

its debts ” are hereby repealed . 

* .Act VI. of 1883. 
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THE FIRST SCHEDULE. ' 

{Sie ieciion 7.) 

Revenue accounts oi* the rou the tear ending, 

{A ) — Life Assurance Account. 



Amount of life asEuranco fund 
at the beginning of the year. 


Fremiums 


Consideration for annuities 
granted* (see Note i). 


Dividends payable on 19 
for tlie year ending 19 
(This is only to be stated here 
by companies not supplying a 
Profit and Loss account). 

Claims under policies paid and 
outsUnding — 

I 3 y death J 

I 

By maturity 

Surrenders, including surrenders 
of bonus additions. 

Annuities ... ... ... *•. 

Bonuses in cash 

Bonuses in reduction of premiums 
Expenses of management •. — 

Commission 

Agents’ and Canvassers’ al- 
lowances. 

Salaries, etc. (other than to 
Agents and Canvassers). 

Travelling expenses ... 

Directors’ fees 

Auditors’ fees 

Medical fees ... 


* Note t. — Companies having a separate annuity fund with 

ments separ.ate from those of the life assurance fun 

to return the particulars of their annuity business m 3 

separate statement, in Form B of this Schedule. 

Note 2. — Items in this account to be net amounts after deduction 
the amounts paid and received in respect of re-assu 
ranees of the company’^ risks. 

Note 2. — If any sum has been deducted from the e.vpenses of mana,, 
ment account, and taken credit for in the ba a 
sheet as an asset, the sura so deducted to be separatei/ 
shown in the above account. 
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Interests, dividends and 
rents. 

Less income-tax thereon ... 


Other receipts (accounts to be 
speciRed). 

Rs. 


Rents for. offices belong- 
ing to and occupied by 
the company. 

Rents of other offices occu- 
pied by the company. 

Law charges 

Advertising 

Printing and stationery 
Other expenses of man- 
agement (accounts to 
be speciRed). 

Other payments (accounts 
to be speciRed). 

Amount of life assurance 
fund at the end of the year, 
as per Third Schedule. 

Rs. ... 


THE FIRST SCHEDULE— 


Rs. 


Rs. 


Rs. 


(^) Revenue Account applicable to annuity business of those com* 
panics having a separate annuity fund, the investments of 
which are kept separate trom those of the life assurance fund. 




Rs. 


Rs. 

Amount of annuity fund at the 


Annuities 


beginning of the year. 



Surrenders 


Consideration for annuities granted 


Expenses of management : — 





Commission 



Rs. 


I Other expenses (to be 


Interest, dividends and 



specified) 1 


rents. 





Less income tax thereon ... 



Other payments (accounts 





to be specified). 


Other receipts' 

• •• 


Amount of annuity fund at 





the end of the year as per 


- - 



Balance-sheet. 







Rs. 

) ••• 


Ks» ••• 



Notb. — Items . in this account to be net amounts ^after deduction of the 
amounts paid and received in respect of re-assurances of 
the company's risks. • 


32 


INDIAN -LIFK ASSURANCE COMPANIES ACT. 


[Act VI. 


THE FIRST SCHEDULE~(w«*««^^.) 

l(C) General Revenue Account applicable to all classes of 
business other than life assurance and annuity transactions. 




Rs. 


Amount of funds at the beginning 
of the year. 


Claims less re'assutances 
(accounts to be specified). 

Premiums (accounts to be specified) 


Expenses of management 


Rs, 


Commission ... ... 

Interests, dividends and 
rents. 



Other expenses (to be 
specified.) 

Less income tax thereon ... 



Losses (accounts to be speci- 
fied) 

Profits (accounts to be specified)... 


Other payments (accounts 
to be specified.) 

Other receipts (to be specified) ... 


Amount of funds at the end 
of the year as per Balance- 
sheet. 

Rs. 



Rs. — r 
1 


Noth i.— A ll the items in the above. account to be exclusive of hi® 
assurance and annuity transactions. - 

Note 2. — Items in this account to be net amounts re- 

of the amounts paid and received m r P 
assurances of the company’s risks. 
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(i?}— SlaJemeDt to be submitted along with the Revenue Account 
by all life assurance companies. . 


Class of Policy. 

Total new life assur- 
ances COMPLETED IN 
India during the 

YEAR 19 . 

Portion thereof 

REASSURED. 


Sum 

Assured. 

Annual 

Premi- 

um. 

Single 

Premi- 

um. 

Sum 

Assured. 

Annual 

Premi- 

um. 

Single 

Premi-^ 

urn. 



Whole life by limited 
payments. 

Endowment assurances 
Pure endowments 

Term assurances 

Other classes 

Rs. 


Rs. 

j 

1 Rs* 

1 

i 

Rs. 

1 

Rs. 

Total 

■1 

■B 

■1 





State also 

New annuities (state number and annual amount). 

Total sums assured and bonuses (less reassurances) remaining in 
force at end of year 19 on lives of residents in India. 

Number and amount of annuities (less reassurances) remaining in 
force at end of year 19 on lives of residents in India. 

Largest sum for which the company has granted an assurance on any 
one fife during the year, after deduction of any portion reassured. 

Statement of the total investments in India of the life assurance and 
annuity funds. 
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THE SECOND SCHEDQLE. 

(Serf siclion 7.) 

PaOFlT AND LOSS ACCOUNT OP THE FOR THE YEi\R ENDiJfG I9 


Balance of last year's account ... 

Rs. 

1 

Interest and dividends not 
carried to other accounts... 

Less income-tax thereon 


Rs, 


Profit realised (accounts to be 
specified). 

Other receipts (accounts to be 
specified). 


Rs. 


Dividends and bonuses to 
share.holders payable 

on 19 ■ I for the 

year ending 19 

Expenses not charged to 
other accounts. 

Loss realised (accounts to 
be specified). 

Other payments (accounts 
to be specified). 

Balance as per Third 
bchedule ... ... ••• 


Rs. 


Rs. 
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THE THIRD SCHEDULE. 
{See section 7.) 


(A) Balance-sheet. 


.OF the. 


.ON THE. 


LIABILITIES. R3. 

Life assurance fund— > 

Outstanding liabilities, 
of life assurance fund. 


Annuity fund (if any) as per 
separate balance-sheet. 
Outstanding liabilities 
of annuity fund. 


Shareholders’ capital paid 
up (if any) 


Profit and Loss account (if 
any) 


Funds contained in Gene- 
ral Revenue Account (if 
any) [Schedule I (c).] 


Other sums owing by the 
Company. 

{Accounts to be specified 
and stated separately 
under each class of busi- 
ness). 


ASSETS. 

Assets of life assurance fund 
as per separate balance- 
sheet (if any). 

Assets of annuity fund as 
per separate balance-sheet 
(if any). 

Assets of funds other than 
those shown in the above 
mentioned balance-sheets. 
Mortgages on property 
within India. 

Do. do. out of 

India. 

Loans on public rates ... 
Do. life interests and 
reversions. 

Do. stocks and shares 
Do. company's policies 
within their sur- 
render values. 

Do. personal security 
Investments — 

Deposit with the Comp- 
troller General (secu- 
rities to be 
specified), 

Indian Government securities 
British and Colonial Govern- 
ment securities. 

Foreign Government securities 
Indian Municipal and Provin- 
cial securities. 

British and Colonial and Pro- 
vincial securities. 

Foreign and Provincial se- 
curities. 

Bonds, Debentures, stocks and 
other securities whereon 
interest is guaranteed by the 
Indian Government. 
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LIABILITIES. 


Rs, 


ASSETS. 


Rs. 


Bonda, debentures, stocks and 
other securities whereon 
interest is guaranteed by 
the British cr any Colonial 
Government. 


Bonds, debentures, stocks and 
other securities whereon 
interest is guaranteed by 
any Foreign Government. 

Ordinary stocks and shares 
of any Indian Presidency 
Bank. 

Debentures of any Railway in 
India. 

Debentures of any Railway 
out of India. 

Preference or guaranteed 
shares of any Railway in 
India. 

Preference or guaranteed 
shares of any Railway out 
of India. 

Ordinary stocks and shares of 
any Railway in India. 

Ordinary stocks and shares of 
any Railway out of India. 

House property in India. 

House property out of India. 

Freehold and leasehold ground 
rents and rent charges Jn 
India. 

Life interests and reversions 
in India. 
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LIABILITIES. 


Ra. 


ASSETS. 

Life interests and reversions 
out of India. 

Other investments In India 
(to be specified). 

Other investments out of 
India (to be specified). 
Agents’ balances ... ... ... 

Outstanding premiums*... ... 

Do, interests, dividends 
and rents.* 


Rs. 


Interest accrued but not payable 
Bills receivable ... ... ... 

Cash 

On deposit 

In hand and on current account 
Other assets (to be specified) ... 


Rs. 


Rs, 


* These items are or have been included in the corresponding 
items in the First Schedule. 

Notb I. — When part of the assets of the company are specifically 
' deposited under local laws, in various places out of 
India, as security to holders of life assurance policies 
there issued, each such place and the amount compul- 
sorily lodged therein must be specified. 

Note 2. — The balance-sheet must state how the values of the Stock 
Exchange securities are arrived at, and on the occasions 
when a statement respecting valuation under the Fourth 
Schedule is made a certificate must be appended, signed 
by the same persons as signed the balance-sheet, to the 
effect that in their belief the assets set forth in the 
balance-sheet are in the aggregate fully of the value 
stated therein, less any investment reserve fund taken 
into account. 

Note 3. — Companies having investments with any uncalled liabili ty 
’ • shall state separately the full amount thereof. 

Note 4. — Particulars must be given of all loans, including temporary 
advances, except loans on policies within their surrender 
values, made at any time during the year to any director 
or officer of a company or to any other company in which 
any of the said directors or officers may hold the posi- 
tion either of director or of officer. 
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THE THIRD SClimmSK-icontinued,) 

(B) Balance-sheet of the Life Assurance Fiiu n oj,’ 

.19 , TO BE COMPLETED BY COMPANIES 

DOING BUSINESS OTHER THAN LiFE ASSURANCE FOR WHICH THEY 
HAVE SEPARATE FUNDS, 


LIABILITIES. 


Rs. 


ASSETS. 


Rs. 


Life assurance fund. 

Claims admitted or 
intimated* but not 
paid. 

•Other sums owing by 
the com pany* 
(under this class 
of fausinessj. 


Mortgages on property within 
India. 

Mortgages on property out of 
India. 

Loans on public rates 

Do. life interests and rever- 
sions. 

Do. stocks and shares 


Do, company’s policies with- 
in their surrender 
values ... ... 


Do. personal security ... 

Investments — 

Deposit with the Comptroller 
General (securities to be 
specified), 

Indian Government securities 

British and Colonial Govern- 
ment securities. 

Foreign Government securi- 
ties. 

Indian Municipal and Provin- 
cial securities. 

British and Colonial and Pro- 
vincial securities. 

Foreign and Provincial securi- 
ties. 

Bonds, debentures, stocks and 
other, securities whereon 
interest is guaranteed by 
the Indian Government. 


* These items are or have been included in the corresponding itenJS 
in the B'irst Schedule. 
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LIABILITIES. 


Rs. 


ASSETS. 


Bonds, debentures, stocks and 
other securities whereon 
interest is guaranteed by 
the British or any Colonial 
Government. 

Bonds, debentures, stocks and 
other securities whereon 
interest is guaranteed by 
any Foreign Government. 

Ordinary stocks and shares of 
any Indian Presidency Bank. 

Debentures of any Railway 
in India.. 

Debentures of any Railway 
out of India. 

Preference or guaranteed 
shares of any Railway in 
India. 

Preference or guaranteed 
shares of any Railway out 
of India. 

Ordinary stocks and shares 
of any Railway in India. 

Ordinary stocks and shares 
of any Railway out of India. 

House properly in India. 

Do. do. out of India. 

Freehold and leasehold ground 
rents and rent-charges in 
India. 

f 

Life interests and reversions 
in India. 

Life interests and reversions 
out of India. 


Other investments in India 
(to he specified). 

Other investments out of India 
(to be specified). 

Agents’ balances ... 
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LIABILITIES. 

Rs. 

ASSETS. 



Outstanding premiums’^ 

Do, interests, dividends 

and rents.* 

Interest accrued but not payable* 

Bills receivable 

Cash : — 

On deposit 

In hand and on current ac- 
count. 

Other assets (to be specified) ... 

Rs. 


Rs, ... 


Rs. 


* These items are or have been included in the corresponding items in 
the First Schedule. 

Note i. — W hen part of the assets of the company are specifically 
deposited under local laws, in various places out of India, 
as security to holders of life assurance policies there issued, 
each such place and the amount compulsorily lodged there- 
in must be specified. 

Note 2. — A balance-sheet in the above form must be rendered in res- 
pect of the annuity fund if the investments of that fund are 
distinct from those of the life assurance fund. 

Note 3. — The balance-sheet must state how the values of the Stdck 
Exchange securities are arrived at, and on the occasions 
when a statement respecting valuation under the Fourth 
Schedule is made, a certificate must be appended, signed 
by the same persons as signed the balance-sheet, to the 
effect that in their belief the assets set forth in the balance- 
sheet are in the aggregate fully of the value stated therein, 
less any investment reserve fund taken into account. 

Note 4.— A certificate must be appended hereto, signed by 

persons as signed the balance-sheet (Form A), and by tne 
auditor, to the effect that no part of any such fund has been 
applied, directly or indirectly, for any purpose other than 
the class of business to which it is applicable. 

Note 5. — Companies having investments with any uncalled liabi 1 y 
shall state separately the full am ount thereof. _ 

Note 6. — Particulars must be given of all loans, including e 
porary advances, except loans on policies within 
surrender values, made at any time during the 
any director or officer of a company, or to ^"y ° 
company in which any of the said directors w ° 
may hold the position either of director or of officer. 
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THE FOURTH SCHEDULE. 

{See sectiom 8 and 9.) 

Statement respecting the valuation of the liabilities under 

LIFE POLICIES AND ANNUITIES OF THE^ » TO BS 

MADE AND SIGNED BY THE ACTUARY. 

(The answers should be numbered to accord with the 
numbers of the corresponding questions.) 

1. The date up to which the valuation is made. 

2. The general principles adopted in the valuation, and the, 
method followed in the valuation of particular classes of assurancess 
including a statement of the method by which the net premiumd 
have been arrived at, and whether these principles were determines 
by the instrument constituting the company or by its regulation, 
or bye-laws, or how otherwise ; together with a statement of the 
manner in which policies on under average lives are dealt witli. 

3. The table or tables of mortality used in the valuation. 
In cases where the tables employed are not published, specimen 
policy values are to be given, at the rate of interest employed 
in the valuation, in respect of whole-life assurance policies effected 
at the respective ages of 20, 30, 40 and 50, and having been 
respectively in force for 5 years, 10 years, and upwards at intervals 
of five years, respectively; with similar specimen policy values 
in respect' of endowment assurance policies, according to age at 
entry, original term of policy and duration. 

4. The rate or rates of interest assumed in the calculations. 

<5. Tne actual proportion of the annual premium income (if 
any), reserved as a provision for future expenses and profits, 
separately specified in respect of assurances with immediate profits, 
with deferred profits, and without profits. (If none, state how this 
provision is made.) 

6. The consolidated revenue-account since the last valuation, 
or, in case of a company which has made no valuation, since the 
commencement of the business. (This return should be made in 
the form annexed. No return under this heading will be required 
where a statement under this schdule is deposited annually.) 

7. The liabiliiies of 'the company under life policies and 
annuities at the date of the valuation, showing the number of 
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policies, the amount assured and the amount of premiums payable 
annually under each class of policies, both with and without parti- 
cipation in profits; and also the net Uabilities and assets of the 
company with the amount of surplus or deficiency. (These returns 
to be made in the forms annexed.) 

8. The principles upon which the distribution of profits among 
the share holders and policy-holders is made, and whether these 
principles were determined by the instrument constituting the 
company or by its regulations or bye-laws, or how otherwise, and 
the number of years' premiums to be paid before a bonus (a) is 
allotted, and (^) vests. 

9. The results of the valuation, showing — 

(1) the total amount of profit made by the company, 
allocated as follows : — 

((2) among the policy-holders with immediate participation, 
and the number and amount of the policies which 
participated ; 

(^) among policy-holders with deferred participation, and 
the number and amount of the policies which 
participated ; 

(f) among the share holders ; 

(df) CO reserve funds, or other accounts ; 

(e) carried forward unappropriated ; 

(2) specimens of bonuses allotted to whole life assurance 

policies for Rs. 1,000 effected at the respective ages 
of 20, 30, 40 and 50, and having been respectively 
in force for 5 years, 10 years, and upwards at inter- 
vals of 5 years respectively, together with the 
amounts apportioned under the various inodes m 
which the bonus might be received ; with similar 
specimen bonuses and particulars in respect of en- 
dowment assurance policies, according to age a 
entry, original term of policy, and duration. 
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(Form referred to under Heading No. 6 in Fourth Schedule.) 

Consolidated Revenue Account of the for years 

commencing .ar-d ending, 



Rs. 


Amount of life assurance fund at 
the beginning of the period ... 

Premiums 


Claims under policies paid 
and outstanding:— 

Rs. 

By death 

Consideration of annuities igranted 

Rs. 


By maturity ... 



Interest, dividends and rents 


Surrenders ... ... ••• 

Less income-tax thereon 


Annuities ... ... ... 

Bonuses in cash 

„ „ reduction of pre- 

miums 

Dther receipts (accounts to be 
specified) , 


Commission... 



Expenses of management ... 



Other payments (accounts 
to be specified) 



Amount of life assurance 
fund at the end of the 
period as per Third 
Schedule ... ... ... 

Rs. 


Rs. 


Note. — 1£ any sum has been deducted from the expenses of 
management account and taken credit for in the balance-sheet as an asset 
the sum so deducted to be .'eparately shown in the above statement. ' 

Act VI., 1912.— 3. 


iNoiAK c.lfc'E Assurance companies acp. 


[Act VI. 


THE FOURTH SCHEDULE-(^o«/ww</.) 

(Form keperred to under Heading N ). 7 in Fourpu Sciisdule.) 

Su/ziMary and valuation of the policiis of Ihi as 

61 at . 


Vaiuatiok. 



ASSURANCES, 
f . — Wish imm/JhiSi finrsicip.isioii 

III pTofiss, 

For whole term of life 

Other ciassuB (to be specified) ... 

Extra premiums payable 

H ,— tiefirrui partkipalion 
III prufisi. 

For whole term of life 

Otiier classes (to be specified; 

Extra premiums payable 

Total assurances with profits ... 

in . — iWtShaut parthipaSton 
III prqfiSs, 

For whole term of life 
Other classes (to be specified) 

Extra premiuras ... ... 

Total assurances without profits 

Total assur.ances 

Deduct re-assurances (to be spe- 
cified accorditiR to class in a 
separate statement). 

Net amount of assurances 
Adjustments, if any (to be sepa- 
rately specified) 

ANNUITIES ON LIVES, 


Immediate 

Other classes (to be specified) 

Total of the results 


Net liability. 
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(Form referred to under Heading No. 7 Fourth Schedule.) 

VaUialio7i Balana-Shxtt of. at /p . 


Dr. 

Cr. 


Rs. 


Rs. 

To net liability under 
life assurance and 

annuity transactions 

(as per summary state- 
ment provided in 

Fourth Schedule). 

By life assurance and 
^ annuity funds (as per 

Balance-sheet under 

Third Schedule). 

To surplus, if any 

By deficiency, if any 






Note i.— T he term •* extra premium " m thib Act bhall be taker) to mean the 
charge for any risk not provided for in the minimum contract premium 
H policies are issued in or for any country at rates of premium 
deduced from tablcsothcr than the European nioitaliti tables .adopted 
by the company, separate schedules similar in form to the above must 
be furnibhed. 


Note 3.— Separate returns and valuation results must be furnished in respect of 
classes of policies valued by dilTercnt tables of mortality, or at ditlerent 
rates of interest, also for business at other than European rates. 

Note 3.— In cases also where separate valuations of any portion of the business 
are required under local lawb ju places outride Qrulsli India* a 
summary statcnient must be furnis]}ed in re*»pect of the busliiebs so 
valued in each buch place showini^ the total number of policies* 
the to^i sums assured and bonuses, the total oflicc yearly premiums 
and the total net liability on the bases as to mortality and interest 
adopted in e.Tch such place, with a statement as to such bases 
respectively. 
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THE FIFTH SCHEDULE, 

(See sedion to.') 

SlATBMENX OF THE LlFE ASSURANCE AND ANNUITY BUSJNKSS OF 
XHK ON THE I9 , TO 

BE SIGNED BY THE ACTUARY. 


(The answers should be numbered to accord with the 
numbers of the corresponding questions. Statements of re- 
assurances corresponding to the statements in respect of assur- 
ances are to be given throughout.) Separate statements are to be 
furnished in the replies to ait the headings under this Schedule for 
business at other than European rates. 

I. The published table or tables of premiums for assurances 
for (he whole teriu of life and for endowment assurances which are 
in use at the date above-mentioned. 


2. The total amount assured on lives for the whole term of 
Jife which are in existence at the date above-mentioned, distinguishing 
the portions assured with immediate profits, with deferred pioSls, 
and without profits, stating separately the total reversionary bonusei 
and specifying the sums assured for each year of life from the 
youngest to the oldest ages, the basis of division as to immediate 
and defeired profits being stated. 


3. The amount of premiums receivable annually for each year 
of life, after deducting the abatements made by the application oi 
bonuses in respect of the respective assurances mentioned under 
Heading No. 2, distinguishing ordinary from extra premiums, A 
separate statement is to be given of premiums payable for a 
limited numoer of years, classified according to the number ot 
years' payments remaining to be made. 


4. The total amount assured under endowment assurances) 
speciiying sums assured and office premiums separately in respect 
of each year in which such assurances will mature for payment. 
'The reversionary bonuses must also be separately specified, and the 
sums assured with immediate profits, with deferred profits, am 
without profits separately returned. 

5. The total amount assured under classes of assurance 
business, other than assurances dealt with under questions 2 an 
4, distinguishing the sums assured under each class and statiog 
separately the amount assured with imnrediate profits, with deierre 
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profits, and without profits, and the total amount of reversionary 
bonuses. 

6. The amount of premiums receivable annually in respect 
of each such special class of assurances mentioned under Heading 
No. 5, distinguishing ordinary from extra premiums. 

7. The total amount of premiums which has been received 
from the commencement upon pure endowment policies which 
are in force at the date above-mentioned. 

8. The total amount of immediate annuities on lives, dis- 
tinguishing the amounts for eacn year of life, and distinguishing 
male and female lives. 

9. The amount of all annuities on lives other than those 
specified under Heading No. 8, distinguishing the amount of 
annuities payable under each class, and the amount of premiums 
annually receivable. 

10. The average rate of interest yielded by the assets, 
wheth er invested or uninvested, constituting the life assurance fund 
of the company, calculated upon the mean fund of each year 
during the period since the last investigation, without deduction of 
income-tax. 

It must be stated wnether or not the mean fund upon which 
the arveage rate of inteiest is calculated includes reversionary 
investments. 

11. A table of minimum values, if any, allowed for the 
sui render of policies for the whole term of life and for endowments 
and endonraent assurances, or a statement of the method 
pursued in calculating such suriender values, with instances of the 
applicatio n of such method to policies of different standing and 
taken out at various in eival ages from the youngest to the oldest. 
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(See Hdiont 24 and 2$,) 

Rules for valuing Annuities, Life Policies and Liabilities. 

RuU for valuing an annuity. 

An annuity shall be valued according to the tables used by 
the company which granted such annuity at the time of granting 
the same, and, ^ where such tables cannot be ascertained or 
adopted to the satisfaction of the Court, then according to such rate 
of interest and table of mcrtality as the Court may direct. 

Rule for valuing a policy. 

The value of the policy is to be the difference between the 
present value of the reversion in the sum assured according to the 
contingency upon which it is payable, icluding any bonus or 
addition thereto made before the co mmencement of the winding 
up, and the present value of the future annual premiums. 

In calculating such present values interest is to be assumed 
at such rate, and the rate of mortality according to such tables, as 
the Court may direct. 

The premium to be calculated is to be such premium as 
according to said rate of interest and rate of mortality is sufficient 
to provide for the risk incurred by the cflice in issuing the poiicyj 
exclusive of any addition thereto for office expenses and other 
charges. 

Rule, for valuing a liabiliiy, 

Tiie liquidator, in the case of all persons appearing by the 
books of the company to be entitled to or interested in policies 
granted by such company, is to ascertain the value of the liability 
of the company to each such person, and give notice of such value 
to such persons in such manner as the Court may direct, and 
any person to whom notice is so given shall be bound by the value 
so ascertained unless he gives notice of his intention to dispute 
such value in manner and within a time to be prescribed by a 
or order of the Court. 


I 
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ACT NO. IV. OF 1912 . 

Tlie Man Lunacy Act, 1912. 

Passed by the Governor General in Council. 

Received the assent of the Governor General on thQ z6th 
March igi 2 . 


An Act to consolidate and amend the law relatmg to Lunacy. 

Whereas k is espedieni to consolidate and amend the law 
relating to lunacy; it is hereby enacted as follows: — 

PART I. 

PREUMINARY. 


Short title and extent. 


CHAPTER I. 

1 . (/) This Act may be called the 
Indian Lunacy Act, 1913. ( 


(2) It extends to the whole of British India, including British 
Baluchistan, the Santhal Parganas, and the Pargana oi Spiti. 

2 . Nothing contained in Part II. shall be deemed to affect 
g . the powers of any High Court which 

IS or hereafter may be established under 
the Indian High Courts Acts,* 1861 to 1911, over any person 
found to be a lunatic by inquisition or over the property of such 
lunatic, or the rights of any person appointed by such Courts as 
guardian of the person or manager of the estate of such lunatic. 


Definitions. 


3. In this Act, unless there is any- 
thing repugnant in the subject or 
context, — 


(i) “ asylum" means an asylum for lunatics established dr 
licensed by Government : 


* 24 & 25 Viet., c. too, to 1 & 3 Geo. $, c. 18. 
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(3) “ cost of maintenance” in an asylum includes the cost of 
lodging, maintenance, clothing, medicine and care of a lunatic and 
any expenditure incurred in removing such lunatic to and from an 
asylum ; 

(j) “ District Court” means the principal Civil Court of ori- 
ginal jurisdiction in any area outside the local limits for the time 
being of the Presidency-towns: 

(^) “ criminal lunatic” means any person for whose confine- 
ment in, or removal to an asylum, jail or other place of safe 
custody an order has been made in accordance with the provisions 
of section 466 or section 471 of the Code of Criminal Procedure,* 
i8g8, or of section 30 of the Prisoners Act,t igoo: 

(5) “lunatic” means an idiot or person of unsound mind: 

( 6 ) “Magistrate" means a Presidency Magistrate, District 
Magistrate, Sub-Divisional Magistrate or a Magistrate of the first 
class specially empowered by the Local Government to perform 
the functions of a Magistrate under this Act : 

(7) “ medical officer" means a gazetted medical officer of 
Government, and includes a medical practitioner declared by 
general or special order of the Local Government to be a medical 
officer for the purposes of this Act : 

{ 8 ) “ medical practitioner” means a holder of a qualification 
to practise medicine and surgery which can be registered in the 
United Kingdom in accordance witii the law for the time being 
in force for the registration of medical practitioners, and includes 
any person declared by general or special order of the Local 
Government to be a medical practitioner for the purposes of thi* 
Act: 

(9) “ prescribed" means prescribed by this Act or by rule 
made there-under : 

(jo) “reception order” means an order made under the 
provisions of this Act for the reception into an asylum of a lunatic 
other than a lunatic so found by inquisition : 

(//) “ relative” includes any person related by blood, mar- 
riage or adoption : and 

(ja) “ rule” means a rule made under this Act. 


* Act V. of 1898. 


t Act III. of 1900. 
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PART II. 

RECEPTION, CARE AND TREATMENT 
OF LUNATICS. 


CHAPTER 11 . 

Reception of. Lunatics. 

4 . ( /) No person other than a criminal lunatic or a lunatic 
Reception of persons in SO found by inquisition shall be received 

asylum. or detained in an asylum without a re- 

ception order save as provided by sections 8, 16 and 98 : 

Provided that any person in charge of an asylum may, with the 
consent of two of the visitors of such asylum, which consent shall 
not be given except upon a written spplicsiion from the intending- 
boarder, receive and lodge as a boarder in such asylum any 
person who is desirous of submitting himself to treatment. 

(2) A boarder received in an asylum under the proviso to 
sub-section (/) shall not be detained in the asylum for more than 
twenty-four hours after he has given to the person m charge of the 
asylum notice in writing of his desire to leave such asylum. 

Rtception Orders on pelUion. 

5 . (/) An application for a reception order shall be made 
Application for reception hy petition accompanied by a statement 

ouier. uf particulars to the Magistrate within 

the local limits of whose jurisdiction the alleged lunatic ordinarily 
resides, shall be in the form prescribed and shall be supported by 
two medical certificates on separate sheets of paper, one of which 
certificates shall be from a medical ofificer. 

(2) If either of the medical certificates is signed by any rela - 
five, partner or assistant of the lunatic or of tiie petitioner, the 
petition shall state the fact, and, where the person signing is a 
relative, the exact manner in which he is related to the lunatic or 
petitioner. 

(j) The petition shall also state whether any previous applic- 
ation has been presented for an inquiry into the mental capacity 
of the alleged lunatic in any Court; and if such application has 
been made, a certified copy of the order made thereon shall be 
attached to the petition. 
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(4) ^0 application for a reception order shall be entertained 
in any area outside tiie Presidency-towns unless the Local Govern- 
ment has, by notification in the local official Gazette, declared such 
area as an area in which reception orders may be made. 

Applicatiott by whom to be 6' U) petition shall be presen- 

prc 5 c«tcd. if possible, b)'^ — 

(a) the husband or wife of the alleged lunatic, or 

(^) by any other relative of his. 

(a) If liie petition is not so presented, it shall contain a state- 
ment of the ri-asons why it is not so presented, and of the connec- 
tion of the petitioner with the alleged lunatic, and the circumstances 
under whicti he presents Itie petition. 

(j) No person shall present a petition unless he has attained 
ffie age of majority as determined by the law to which he is subject, 
and has, within fourteen days before the presentation of the petition, 
personally seen the said lunatic, 

Q) The peiilion shall be signed and verified by the petitioner 
and the statement of prescribed particulars ,by the person making 
such statement. 

7. (/) Upon the presentation of the petition the Magistrate 
Procedure upon petition shall consider the allegations in the peti- 

for reception order. tion and the evidence of lunacy appear- 

ing by the medical certificates. 

(2) If he considers that there are grounds for proceeding 
further, he siiall personally examine the alleged lunatic unless for 
reasons to be recorded in writing he thinks it unnecessary or inex- 
pedient so to do. 

(j) If tie is satisfied that a reception order may properly be 
made forthwith, he may make the same accordingly. 

(^) If he is net so satisfied, he shall fix a date (notice whereof 
shall be given to the petitioner and to any other person to whom 
in the opinion of the Magistrate notice should be given) for the 
consideration of the petition, and he may make such further or 
other enquiries of or concerning the alleged lunatic as he thinks fit. 

8. Upon the presentation of the petition the Magistrate may 

. Detention of alleged luna- ^ake such order as he thinks fit for the 
tic pending enquiry. Suitable custody of the alleged lunatic 

pending the conclusion of the inquiry. 



of 191a.] 


THE INDIAN LUNACY ACT, 1912. 


9 


9 . The petition shall be considered in .private in the presence 
, of the petiiioner, the alleged lunatic (un- 

Considerafcion pe 1 iod. Magistrate in his discretion other- 

wise directs), any person appointed by the alleged lunatic to repre- 
sent him and such other persons as the Magistrate thinks fit, 

10- (/) At the time appointed for the consideration of the 

petition, the Magistrate may either make 
a reception order or dismiss the petition, 
or may adjourn the same for further evidence or inquiry, and may 
make such order as to the payment of the costs of the inquiry by 
the person upon whose application it was made, or out of the estate 
of the alleged lunatic if found to be of unsound mind, or otherwise, 
as he thinks fit. 

( 2 ) If the petition is dismissed, the Magistrate shall record in 
writing his reasons for dismissing the same, and shall deliver or 
cause to be delivered to the petitioner a copy of such order. 

11. No reception order shall be made under section 7 or 
Further provisions as to Section lo. Save in the case of a lunatic 

reception orders on petition, who is dangerous and unfit to be at 

large, unless — 

(«) the Magistrate is satisfied that the person in charge of 
an asylum is willing to receive the lunatic, and 

(d) the petitioner or some other person engages in writing to 
the satisfaction of the Magistrate to pay the cost of 
maintenance of the lunatic. 

Reception orders otherwise than on petition, 

12. When any European who is subject to the provisions of 

Reception order in case Army Act* has been declared a 

of lunatic soldier, lunatic in accordance with the provisions 

of the military regulations in force for the time being, and it 
appears to any administrative medical officer that he should be 
removed to an asylum, such administrative medical officer may, if 
he thiiiks fit, make a reception order under his hand for the 
admission of the said lunatic into any asylum which has been duly 
authorized for the purpose by the Governor General in Council, 


* 44 & 45 Viet., c. 58. 
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17. All acts which the Magistrate is authorized or required 
ComraLssjoncr of Police, to do by sections I 4 , 1 5 or i 6 may be 
etc., to act io the Ptebi- donc in the Presidency towns or 
ucncy-town. Rangoon by the Commissioner of Police; 

and all duties which an officer in charge of a police-station is 
authorized or required to perform, may be performed in any of the 
Presidency-towns by an officer of the police-force not below the 
rank of Inspector. 


Fnrthtr providom at lo receplion orders and medical arlificahs. 


18. (/) Every medical certificate under this Act shall be 
„ made and signed by a medical practi- 

h c ica cerii icatca. lioner or a medical officer, as the case 

may be, and shall be in the form prescribed. 

( 3 ) Every medical certificate shall state the facts upon which 
the person certifying has formed his opinion that the alleged 
lunatic is a lunatic, distinguishing facts observed by himself from 
facts communicated by others; and no reception order on petition 
shall be made upon a certificate founded only upon facts comm- 
unicated by others. 

(j) Every medical certificate made under this Act shall be 
evidence of the facts therein appearing and of the judgment therein 
stated to have been formed by the person certifying on such facts, 
as if the matters therein appearing had been verified on oath. 


19. (/) A reception order required to be founded on a 
Time and manner of medical Certificate shall not be made 

medical examination of unless the person who signs the medical 
iunatic. certificate, or, where two certificates are 

required, each person who signs a certificate, has personally exa- 
mined the alleged iunatic, in the case of an order upon petition, 
not more titan seven clear days before the date of the presen- 
tation of the petitioji, and, in all other cases, not more than seven 
clear days before the date of the order. 

(3) Where two medical certificates are required, a reception 
order shall not be made unless each person signing a certificate has 
examined the alleged lunatic separately from the other. 

20. A reception order, if the same appears to be in conformity 

, . with this Act, shall be sufficient authority 

Authonty for reception. petiuouer or any person author- 

ized by him, or in the case of an order not made upon petition, or 
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the person authorized so to do by the person making tlie order, to 
take the lunatic and convey him to the place mentioned in such 
order and for his reception and detention therein, or in any asylum 
to which he may be removed in accordance with the provisions of 
this Act, and the order may be acted on without further evidence 
of the signature or of the jurisdiction of the person making the 
order. 

21. Any authority making a reception order under this Part 
Copy of reception order to shall forthwith Send a certified Copy of 

be sent to person in charge the Order to the person in charge of the 
of asylum. asylum into which such lunatic is to be 

admitted. 

22 . Subject to the provisions of section 85, no Magistrate shall 
Restriction as to asylums make a reception order for the admis- 

into which reception orders sion of any lunatic into any asylum 
may direct admission. established by Government outside the 

Province in which the Magistrate exercises jurisdiction. 

Detention of lunatics pending removal to asylum. 

23 . When any reception order has been made under sections 
Detention of lunatics 7 > lo. H or 15, the Magistrate may, 

pending removal to asylum. for reasons to be recorded in writing, 
direct that the lunatic, pending his removal to an asylum, be detain- 
ed in suitable custody in such place as tlie Magistrate thinks fit. 

Reception and detention of criminal lunatics. 

24 . An order under section 466 or section 471 of the Code 
Reception and detention of of Criminal Procedure,^ i8q 8, or under 

criminal lunatics. section 30 of the Prisoners Act, f iqco, 

directing the reception of a criminal lunatic into any asylum which 
is prescribed for the reception of criminal lunatics shall be sufficient 
authority for the reception and detention of. any person named 
therein in such asylum or in any other asylum to which he may 
be lawfully transferred. 

Reception after inquisition. 

Reception after inquisi- 25 . A lunatic SO found by inquisi- 
tion. tion may be admitted into an asylum — 


* Act V. of 1898. 


t Act III. of 1900. 
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(/) in the case of an inquisition under Chapter IV, on an 
order made ,by or under the authority of the High 
Court j 

(2) in the case of an inquisition under Chapter V, on an 
order made by the District Court. 

26 . (/) When any lunatic has been admitted into an asylum 
Order for payment of ‘n accordance with the provisions of sec- 
cost of maintenance of tion 25, the High Court or the District 
lunatic. Court, as the case may be, shall, on the 

application of the person in charge of the asylum, make an order 
for the payment of the cost of maintenance of the lunatic in the 
asylum, and may from time to time direct that any sum of money 
payable under such order shall be recovered from the estate of 
the lunatic or of any person legally bound to maintain him : 

Provided that, if at any time it shall appear to the satisfaction 
of the Court that the lunatic has not sufficient property, and that 
no person legally bound to maintain such lunatic has sufficient 
means for the payment of such cost, the Court shall certify the same 
instead of making such order for the payment of the costs as 
aforesaid. 

(.3) An order under sub-section (/)shall be enforced in the 
same manner and shall be of the same force and effect and 
subject to the same appeal as a decree made by the Court in a 
suit in respect of the property or person therein mentioned. 

Amendment of order or certificate. 

27. If, after the reception of any lunatic into any asylum, on 
Amendment of order or a reception order, it appears that the 
certificate. Order upon which he was received or 

the medical certificate or certificates upon which such order was 
made is or are defective or incorrect, the same may at any time 
afterwards be amended by the person or persons signing the same 
with the sanction of two or more of the visitors of the said asylum, 
one of whom shall be a medical officer. 
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CHAPTER III. 

Care and TREATJient. 

Visilors. 

28 . (/) The local Government shall appoint for every asylum 

not less than three visitors, one of whom 
Appointmsnt o£ visitors. ^ medical officer. 

(2) The Inspector-General of Prisons (where such office exists) 
shall be a visitor ex oficio of all the asylums within the limits of his 
jurisdiction. 

29 . Two or more of the visitors, one of whom shall be a 
Monthly inspection by medical officer, shall, once at least in 

visitors, every month, togetiter inspect every part 

of the asylum of which they are visitors, and see and examine as 
far as circumstances will permit, every lunatic and boarder therein, 
and the order and certificate for the admission of every lunatic 
admitted since the last visitation of the visitors, and shall enter in a 
book to be kept for that purpose any remarks which they may 
deem proper in regard to the management and condition of the 
asylum and the inmates thereof. 

30 . (/) When any person is confined under the provisions of 
Inspection of criminalluna- section 466 or section 47 1 of the Code 

tics by Inspector-General or cf Criminal Procedure * 1898, the Ins- 
visitors. peclor-General of Prisons, if such per- 

son is confined in a jail, or the visitors of the asylum or any two of 
them, if he is confined in an asylum, may visit him in order to 
ascertain his state of mind ; and he shall be visited once at least in 
every six months by such Inspector-General or by two of such 
visitors as aforesaid ; and such Inspector-General or visitors shall 
make a special report as to the state of mind of such person to the 
authority under whose order he is confined. 

(a) The Local Government may empower the officer in charge' 
of the jail in which such person may be confined to discharge all or 
any of the functions of the Inspector- General under sub-section (z).' 

Discharge of duties. 

31 . (/) Three of the visitors of any asylum, of whom one shall 
Order of discharge from be a medical officer, may, by order in 
■asylum by visitors. Writing, direct the discharge of any person 
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place where he is for the time being confined, 
other place of safe custody in British India. 


to any asylum, jail or 


£scape and re-capiure 

30. Every person received into an asylum under any such 
Order to justify detention Order as is required by this act may be 
and re-capture after escape, detained therein until he is removed or 
discharged as authorized by law, and in case of escape may, by 
virtue of such order, be re-taken by any police-officer or by the 
person in charge of such asylum, or any officer or servant belong- 
ing thereto, or any other person authorized in that behalf by the said 
person in charge, and conveyed to and received and detained in 
such asylum : 

Provided that in the case of a lunatic not being a criminal 
lunatic or a lunatic in respect of whom a reception order has been 
made under section 12 , the power to re-take such escaped lunatic 
under this section shall be exerciseable only for a period of one 
month from the date of his escape. 


PART III. 

JUDICIAL INQUISITION AS TO LUNACY. 

CHAPTER IV. 

Proceedings in Lunacy in Presidency- towns. 
Inquisition. 

37. The Courts having jurisdiction under this Chapter shall be 
Jurisdiction in lunacy in the High Courts of Judicature at Fort 

Presidency-towns. William, Madras and Bombay. 

38. (/) The Court may upon application by order direct an 
Court may order inquisi- inquisition whether a person subject to 

tion as to persons alleged to the jurisdiction of the Court who is 
be insane. alleged to be lunatic, is of unsound 

mind and incapable of managing himself and his affairs. 

( 2 ) Such order may also contain directions for inquiries con- 
cerning the nature of the property belonging to the alleged lunatic, 
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orf^ hid relatives, the time during whicii he has been 
*„Kod mtadror such o*=r maters as to tho Court may seem 

■ proper. 

39. Application for Si'egad'’ Z«}o. IrTy 

Application by whom to be ^(j^ocate-General. 

■ made. _ ' 

AO r/'» Notice shall be given to the alleged lunatic 0^ 

40. (r) Notice s pjaceat which it is proposed to 

Notice of lime and place inquisition. 

,of that personal service on the alleged lunatic 

„0UW the Court nvay direct such suost.tuted serv.ee 

of the notice as it thinks fit. i ,r^ Kr. 

{ o\ The Court may also direct a copy of such notice to be 
(j) , f c jhe alleged lunatic and upon any 

served upon any rdaiwe oi ^ ^ notice of the 

- other person to wiiom m ttie opimuu 
-.application should be given. 

41 (A The Court may require the alleged lunatic to attend 
^ V at such convenient time and place as 

Powers of Court y appoint for the purpose of being 

eitamiued by the Court, or 
c u/hnm the Court may desire to have a report 
Strm*p"d“ onditioo of such alleged lunatic. 

r.t The Court may likewise make an order autiiotizmg any 

„erson’oT pe.rous therL named to have access to the alleged 

. FnTah" for Fhe purpose of a personal ezammauon. 

AO The attendance and examination of the alleged lunatic 
^ under the provisions of section 4 1 shall, 

persons in other civil cases. 

AS (illf the alleged lunatic is not withm the local limits 
U) . of the iutisdiction of the Court, and the 

JerJo^JkrtaqSS inquisition cannot conveniently be inade 
.SSrt.htcSs. in the manner hereinbefore provided, 

the Court may direct the inquisition to be made before the 
DWriit Court within whose local jurisdiction the alleged lunatic 
may be • and such District Cooit shall accordingly proceed to 
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make such inquisition in the same manner as if the alleged 


Amendment of finding- 
District Court if defcctivu 
insufficient in form. 


or 

Of 


lunatic were subject to its jurisdiction, and shall certify its finding 
upon the matters of inquisition to the Court directing the 
inquisition. 

(a) The record of evidence taken upon the inquisition shall be 
transmitted, together with any remarks the Court may think fit to 
make thereon, to the Court by which the inquisition was directed. 

44. If .the finding of the District Court appears to the 

Court directing the inquisition to be 
defective or insufficient in point of form, 
it may either amend the same or refer 

it back to the Court which made the inquisition to be amended. 

45 . The finding of the Court on the inquisition or the finding 
Proceedings on finding of the District Court to which the in* 

Court. quisition may nave been referred under 

the provisions of section 43 with such amendments as may 
be made under the provisions of section 44, as the case may 
be, shall have the same effect, and be proceeded on in the 
same manner in regard to the appointment of a guardian of a 
person and a manager of the estate of the lunatic as the findings 
referred to in section 1 2 of the Lunacy (Supreme Courts) Act,* 
1858, immediately before the commencement of this Act. 


Judicial powers over person and estate of lunatic. 


46 , (/) The Court may make orders for the custody of 
Custody of lunatics and lunatics SO found by inquisition and the 
management of their estates, inauagemeiit of their estates. 

(2) When upon liie inquisition it is specially found that the 
person to whom tiie inquisition relates is or unsound mind so as 
to be incapable of managing his affairs, but that he is capable of 
managing himself, and is not dangerous to himself or to others, the 
Court may make such orders as it thinks fit for the management 
of the estate of the lunatic including proper orovision for fhe 
maintenance of the lunatic and of such members of his family as 
are dependent on him for maintenance, but it shall not be neces- 
sary to make any order as to the custody of the person of th® 
lunatic. 


» XXXIV. of 1858. 
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47. The Court, on the appoinment of a manager of the 
Powers of manager in estate of a lunatic, may direct by the 

respect of management of order of appointment, or by any sub- 
lunatic’s estate. sequent Older, that such manager shall 

have such powers for the management of the estate as to the Court 
may seem necessary and proper, reference being had to the nature 
of the property, whether moveable or immoveable, of which the 
estate may consist : 

Provided that no manager so appointed shall without the 
permission of the Court — 

(a) mortgage, charge or transfer by sale, gift, exchange or 
otherwise, any immoveable property of the lunatic ; or 

(d) lease any sucn property for a lerin exceeding five years. 

Such permission may be granted subject to any condition or restric- 
tion which the Court thinks fit to impose, 

48. The Court may, on application made to it by petition 

Power to make order con- Concerning any matter whatsoever con- 
cerning any matter connect- nected wifn the lunatic or his estate, make 
ed with the lunacy. 5^.,^ order, Subject to the provisions of 

this Chapter, respecting the application, as in the circumstances, 
it thinks fit, 


Management and administration. 

49. The Court may, if it appears to be just or for the luna- 
Power to dispose of luna- lie’s benefit, order that any property 
tic’s property for certain moveable. Or immoveable, of the lunatic, 
purposes. whether in possession, reversion, 

remainder, or contingency be sold, charged, mortgaged, dealt with 
or otherwise disposed of as may seem most expedient for the pur- 
pose of raising or securing or repaying with or without interest 
money to be applied or which has been applied to all or any of 
the following purposes, namely — 

(/) the payment of the lunatic’s debts or engagements; 

(a) the discharge of any incumbrance on his property ; 

(y) the payment of any debt or expenditure incurred for 
the lunatic’s maintenance or otherwise for his benefit; 

(.^) the payment of or provision for the expenses of his 
future maintenace and the maintenance of- such 
members of his family as are, dependent on him for 
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maintenance, including the expenses of his removal 
to Europe, if he shall be so removed, and all expenses 
incidental thereto ; 

( 5 ) the payment of the costs of any inquiry under this 
Chapter, and of any costs incurred by order or 
under the authority of the Court. 


50. (/) The manager of the lunatic's estate shall, in the 
Execution of conveyances name and on behalf of the lunatic 
and powers by manager execute all Such conveyances and 
under order of Court. instruments of transfer relative to any 

sale, mortgage or other disposition of his estate as the Court may 
order. 


(a) Such manager shall, in like manner, under the order 
of the Court, exercise all powers whatsoever vested in a lunatic, 
whether the same are vested in him for his own benefit or in the 
character of trustee or guardian. 


51. Where a person, having contracted to sell or otherwise 
Court may order perform- dispose of his estate or any part thereof, 

ance of contract. afterwards becomes lunatic, the Court 

may, if the contract is such as the Court thinks ought to be 
performed, direct tiie manager of tlie estate to execute such con- 
veyances and to do such other acts in fulfilment of the contract as 
it shall think proper. 

52. (/) Where a person, being a member of a partnership 

Dissolution and dis- S"®' ^ound to be a lunatic, the Court 
posal of property of partner- may, On the application of the Other 
ship on a member becoming partners, or of any person who appears 
lunatic. Court to be entitled to require 

the same, dissolve the partnership. 

( 5 ) Upon such dissolution, or upon a dissolution by decree 
of Court or otherwise by due course of law, the manager of 
the estate may, in the name and on behalf of the lunatic, join with 
the other partners in disposing of the partnership property upon 
such terms, and shall do all such acts for carrying into effect the 
dissolution of the partnership, as the Court shall think proper. 

53 . Where a lunatic has been engaged in business, the 
Disposal of business Court may, if it appears to be for the 

premises. lunatic's benefit that the business pre- 

mises should be disposed of, order the manager of the estate 
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to sell and dispose of the same ; and the moneys arising from such 
sale shall be applied in such manner as the Court may direct. 

54 . Where a lunatic is entitled to a lease or under-lease 
Manager may dispose and it appears to be for the_ benefit of 

of lease. his estate that it should be disposed of, 

the manager of the estate may, by order of the Court, sur- 
render, assign or otherwise dispose of the same to such person 
for such valuable or nominal consideration, and upon such terms, 
as the Court thinks fit. 

55 . If a lunatic is possessed of any immoveable property 
Assumption of charge by situate beyond the local limits of the, 

Court of Wards of land jurisdiction of the Court, which by tne 
belonging to a lunatic in law in force in the Province wherein 
certain cases. property is situated, subjects the 

proprietor, if disqualified, to the jurisdiction of the Court of 
Wards, the said Court of Wards may assume the charge of 
such property and manage the same according to the law for 
the time being in force for such management : 

Provided that — 

(/) in such case, no further proceedings in respect of the 
limacy shall be taken under any such law, nor 
shall it be competent to the Court of Wards or 
to any Collector to appoint a guardian of the person 
of the said lunatic or a manager of the estate 
except of the immoveable property which so subjects 
the proprietor as aforesaid ; 

(2) the surplus of the income of such property, after pro- 
viding for the payment of the Government revenue 
and expenses of management, shall be disposed of 
from time to time in such manner as the High Court 
may direct : " 

(5) nothing contained in this section shall affect the powers 
given to the High Court by sections 49, 50 and 51 
or (except so far as relates to the management of the 
said immoveable property which so subjects the 
proprietor as aforesaid) the powers given by any 
other section. > > 
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58. (/) n it appears to the Court, having regard to the situation 
Power to Apply property condition in life of the lunatic and 
for lunatic’s maintenance his family and the Other circumstances of 
without appointing manager the case, to be expedient that his pro- 
tn certain cases. perty should be made available for his 

or their maintenance in a direct and inexpensive manner it may, 
instead of appointing a manager of the estate, order that the property 
if money or if of any other description the produce thereof, when 
realized, be paid to such person as the Court may think fit, to be 
applied for the purpose aforesaid. 

( 3 ) The receipt of the person so appointed shall be a valid 
discharge to any person who pays any money or delivers any 
property of the lunatic to such person. 

Vestmg orders. 


57 . Where any stock or Government securities or any share 
Power to order transfer *0 ^ company (transferable within British 
of stuck belonging to tuna- India or the dividends of which are 
tic, in certain cases. payable there) is or are standing in the 

name of, or vested in, a lunatic, beneficially entitled thereto^ or in a 
manager of the estate of a lunatic, or in a trustee for him, and the 
manager dies intestate, or himself becomes lunatic, or is out of the 
jurisdiction of the Court, or it is uncertain whether the manager 
is living or dead, or he neglects or refuses to transfer the stock, 
securities or shares, or to receive and pay over thereof the dividends 
to a new manager or as the Court directs, within fourteen days after 
being required by the Court to do so, then the Court may order 
some fit person to make such transfer, or to transfer the same, and 
to receive and pay over the dividends in such manner as the Court 
directs. 


58. Where any such stock or Government securities or share 
Power to order transfer of ^ company is or are Standing in ^ 

stock of lunatic residing name of. or Vested in, any person resiaiHo 

out of British India, and the out of British India and not in any part 
United Kingdom. q£ united Kingdom, the Court upon 

being satisfied that such person has been declared lunatic, and that 
his personal estate has been vested in a person appointed for the 
management thereof, according to the law of the place where he is 
residing, may order some fit person to make such transfer of the 
stock, securities or shares, or of any part thereof, to or into the name 
of the person so appointed or otherwise, and also to receive an 
pay over the dividends and proceeds as the Court thinks fit. 
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59. If it appears to the Court that the unsoundness of mind 
Power to apply property of a lunatic is in its nature temporary, 
for lunatic’s maintenance in and that it is expedient to make tern- 
case of temporary lunacy. porary provision for his maintenance or 
for the maintenace of such members of his family as are dependent 
on him for their maintenance, the Court may, in like manner as 
under section 56, direct his property or a sufficient part of it to be 
applied for the purpose aforesaid. 

QO. (/) When any person has been found under this Chapter 
„ ^ to be of unsound mind and it is subse- 

ceairor^lo^L 'Lt “aside h quently shown to the Court that there is 
Court finds that the un- reason to believe that such unsoundness 
soundness of mind has q{ mind has ceased, the Court may make 

an order for inquiring whether such 
person is still of unsound mind and incapable of managing himself 
and his affairs. 

(a) The inquiry shall be conducted as far as may be in the 
manner prescribed in this Chapter for an inquisition into the 
unsoutidness of mind of an alleged lunatic ; and if it is found that 
the unsoundness of mind has ceased, the Court shall order all 
proceedings in the lunacy to cease or to be set aside on such terms 
and conditions as to the court may seem fit. 

61. The Court may, from time to time, make rules for the 
Power of Court to make purpose o£ carrying into effect the provi- 
fules. sions of this chapter in matters of lunacy. 


CHAPTER V. 

PaOCEEDINGS IN LUNACY OUTSIDE pRESIDENCY-TOWNS. 

Inquisihon. 

62. Whenever any person not subject to the jurisdiction of 
Power of District Court to any of the Courts mentioned in section 
i ostitute inquisition as to ‘ 37 is possessed of properly and is alleged 
persons alleged to be luna- ^ be a lunatic, the District Court within 

whose jurisdiction such person is residing 
may, upon application, by order direct an inquisition for the purpose 
of ascertaining whether such person is of unsound mind and incap-, 
able of managing himself and his affairs. , 
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68. (/) Application for such inquisition may be made by any 
Application by whom to relative of the alleged lunatic or by any 
bo made. public curator appointed under the Suc- 

cession (property protection) Act* 1841 (hereinafter referred to as 
the curator), or by the (Government Pleader, as defined in the 
Code of Civil Procedure, f 1908 or if the property of the alleged 
lunatic consists in whole or in part of land or any interst in land, 
by the Collector of the District in which ic is situate. 

(a) If the property or any part thereof is of such a description 
that it would by the law in force in any Province where such 
property is situate subject to the proprietor, if disqualified, to the 
jurisdiction of the Court of Wards, the application may be made 
by the Collector on behalf of the Court of Wards. 

64 . The provisions of sections 40. 41 and 42 shall regulate 
Regulation of proceedings the proceedings of the District Court with 
of District Courts. regard to the matters to which they relate, 


65 . (/) The District Court, if it thinks fit, may appoint two 
Inquisition by District Or ™ore persons to Act as assessors to 

Court and finding thereon. the Court in the said inquisition. 

(j2) Upon the completion of the inquisition, the Court shall 
determine whether the alleged lunatic is of unsound mind and 
incapable of managing himself and his affairs or may come to a 
special finding that such alleged lunatic is of unsound mind so as 
to be incapable of managing his affairs but that he is capable of 
managing himself and is not dangerous to himself or to others. 

66. (/) If the alleged lunatic resides at a distance of more 

Inquisition by subordinate Mty miles from the place where the 

Court on commission issued District Court is held to which the appti- 
by District Court and pro- cation is made, the said Court may issue 
ceedings thereon. ^ commission to any subordinate Court 

to make the inquisition, and such subordinate Court shall thereupon 
conduct the inquisition in the manner hereinbefore provided in this 
Chapter. 

(3) On the completion of the inquisition, the subordinate. 
Court shall transmit the record of its proceedings with the opinions 
of the assessors if assessors have been appointed, and its own 
opinion on the case ; and the District Court shall thereupon proceed 


* Act XIX. of 1841. 


t Act V. of 1908. 
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to dispose of the application in the manner provided in section 65, 
sub-section { 2 ) : 

Provided that the District Court may direct the subordinate 
Court to make such further or other inquiries as it thinks fit before 
disposing of the application. 

yudicial powers over person and esiaie of lunatic, 

67. (/) The Court may make orders for the custody of 
Custody of lunatics and lunatics SO found by inquisition and the 
management of their estates, management of their estates. 

(2) When upon the inquisition it is specially found that the 
person to whom the inquisition relates is of unsound mind so as to 
be incapable of managing his affairs, but that he is capable of 
managing himself, and is not dangerous to himself or to others, the 
Court may make such orders as it thinks fit for the management 
of the estate of the lunatic including proper provisions for the 
maintenance of the lunatic and of such members of his family as 
are dependent on him for maintenance, but it shall not be necessary 
to make any order as to the custody of the person of the lunatic. 

08. If the estate of a lunatic so found or any part thereof 
Court of Wards to be autho- consists of property which, by the law 
rised in certain cases to take for the time being in force, subjects the 
charge of estate of lunatic- proprietor, if disqualified, to the jurisdic- 
tion of the Court of Wards, the Court of Wards shall be authorised 
to take charge of the same. 

69. (7) If the estate of a lunatic so found consists in whole or 

Power to direct Collector ff land or any interest in land but 

to take charge of person and iS not of SUCh a nature that U would sub- 
estate of lunatic in certain ject the proprietor, if disqualified, to the 

jurisdiction of the Court of Wards, the 
District Court may direct the Collector to take charge of the person 
and estate of the lunatic : 

Provided that no such order shall be made without the consent 
of the Collector previously obtained. 

(a) The Collector shall thereupon appoint a manager of the 
estate, and may appoint a guardian of the person of the lunatic. 

70. All proceedings of the Collector in regard to the person 
Control over proceedings or estate of a lunatic under this Chapter 

of Collector. shall be subject to the control .of the 
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Local Government or of such authority as it may appoint in this 
behalf. 


Power of District Court to 
appoint guardian and mana* 
ger and take security from 
manager. 


71. (/) In all other cases the District 
Court shall appoint a manager of the 
estate of the lunatic and may appoint a 
guardian of his person : 


Provided that a District Court may, instead of appointing a 
manager of the estate of a lunatic, exercise any of the powers 
conferred on the High Court under sections 56 and 59 . 

( 2 ) Any person who has been appointed by the District Court 
or Collector to manage the estate of a lunatic shall, if so required, 
enter into a bond in such form and with such sureties as to the Court 
or the Collector, as the case may be, may seem fit, engaging duly to 
account for what be may receive in respect of the property of the 
lunatic. 


72. The legal heir of a lunatic shall not be appointed to be 
Restriction on appoint- the guardian of the person of such lunatic 
ment of legal heir of lunatic unless the Court or the the Collector, as 
to be guardian of his person, the case may be, for reasons to be re- 
corded in writing considers that such an appointment is for the 
benefit of the lunatic. 


73. A guardian of the person of a lunatic or a manager of his 
Remuneration of managers estate appointed under this Chapter shall 
and guardians. be paid such allowance, if any, as the 

Court or the Collector, as the case may be, thinks fit for his care 
and pains in the execution of his duties 


74 . (/) The person appointed to be guardian of a lunatic’s 

_ person shall have the care of his person 

Duties of guardian. j • 

and maintenance. 


( 2 ) When a distinct guardian is appointed, the manager shall 
pay to the guardian such allowance as may be fixed by the District 
Court or the Collector, as the case may be, for the maintenance of 
the lunatic and such members of his family as are dependent on 
him for their maintenance. 


75. (/) Every manager of the estate of a lunatic appointed as 

aforesaid may exercise the same powers 
Powers of manager. management of the estate as might 

have been exercised by the proprietor if not a lunatic, and may 
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collect and pay all just claims, debts and liabilities due to or by the 
estate of the lunatic ; 

Provided that no manager so appointed shall without the 
permission of the Court — 

(a) mortgage, charge or transfer by sale, gift, exchange or 
otherwise any immoveable property of the lunatic, 

(d) lease any such property for a term exceeding five years. 
Such permission may be granted subject to any condition or restric- 
tion which the Court thinks fit to impose. 

( 2 ) Before granting any such permission, the Court may cause 
notice of the application for such permission to be served on any 
relative or friend of the lunatic, and may make or cause to be made 
such inquiries as to the Court may seem necessary in the interests 
of the lunatic. 

76. (/) Every person appointed by the District Court or by 
Managers to furnish inven* the Collector to be manager of the 
tory and annual accounts. estate of a lunatic shall, within six 

months from the date of his appointment, deliver in Court or to 
the Collector, as the case may be, an inventory of the immoveable 
property belonging to the lunatic and of all such money, or other 
moveable property, as he may receive on account of the estate, 
together with a statement of all debts due by or to the same. 

( 2 ) Every such manager shall also furnish to the Court or to 
the Collector annually, within three months of the close of the 
year of the era current in the district, an account of the property 
in his charge, exhibiting the sums received and disbursed on 
account of the estate and the balance remaining in his hands. 

77. If any relative of the lunatic, or the Collector by petition 
Proceeding if accuracy of to the Court, impugns the accuracy of 

inventory or accounts is im- the said inventory and Statement, or of 
pugned. annual account, the Court may 

summon the manager and inquire summarily into the matter 
and make such order thereon as it thinks fit ; or the Court, at its 
discretion, may refer any such petition to any subordinate Court 
or to the Collector if the manager was appointed by the Collector. 

78. All sums received by a manager on account of any estate 
Payment into public trea- in excess of what may be required for 

sury and investment of pro- the Current expenses of the lunatic or 
ceeds of estate. estate, shall be paid into the- 
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public treasury on account of the estate and shall be invested 
from time to time in any of the securities specified in section 20 of 
the Indian Trust Act* 1882, unless the Court or the Collector, 
as the case may be, for reasons to be recorded in writing directs 
that such sums be in the interest of the lunatic otherwise invested 
or applied, 

79 . Any relative of a lunatic may with the leave of the Dis- 
Relative may sue for an tfict Court sue for an account from any 

account. manager appointed under this Chapter, 

or from any such person after his removal from office or trust, or 
from his legal representative in case of his death, in respect of 
any estate then or formerly under his care or management or of 
any sums of money or other property received by him on account 
of such estate. 

80 . (/) The District Court, for any sufficient cause, may 
Removal of managers and remove any manager appointed by it not 

guardians. being the curator, and may appoint such 

curator or any other fit person in his place, and may compel the 
person so removed to make over the property in his hands to hia 
successor, and to account to such successor for all money re- 
ceived or disbursed by him. 

( 2 ) The Court may also, for any sufficient cause, remove any 
guardian of the person of the lunatic appointed by it and may 
appoint any other fit person in his place. 

(j) The Collector, for any sufficient cause, may remove any 
manager of the estate of a Innatic or guardian of the person of 
a lunatic appointed by him, and may appoint any other fit person 
in place of such manager or guardian ; and the District Court, 
on the application of the Collector, may compel any manager 
removed under this section to make over the property and all 
accounts in his bands to his successor and to account to such 
successor for all money received or disbursed by him. 

81 - The District Court may impose a fine not exceeding 
Penalty on manager for five hundred rupees on any manager of 
refusing to deliver accounts the estate of a lunatic who Wliruiiy 
or property. neglects OF refuses to deliver his ac- 

counts or any property in his hands within the time fixed by 
the Court, and may realize such fine as if it were a sum nue 


* Act 11 . of 1883, 
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n„rter 1 decree o£ the Court, and may also commit the recusant 
cwruail ouril he delivers such accounts or properly. 

no lA When any person has been found under this Cnapter 
^ ^ 10 be of unsound mind, and It is subse- 

Proceedings in lunacy to Quenilv stui'-vn 10 iitti District Court that 
cease or to be set aside it m v jp belicVe that SUCH 

h";; ulfsouudiiess of mind has ceiis.sd, such 
ceased. Couri may make an order tor uiquir* 

, UK whether such person is sidl of unsound mind and incapable 
ot managing himself and his affairs. 

('>) The inquiry sluffl, as far as may be, be conducted in the 
as is brescf ibed in this Cnapter for an mquisihon 

into the unsoundness of mind of an alleged 
is found tnat the unsoundaess oi mmd has ceased the Court 
1 n Arftf.r -ill oroceedings in the lunacy to cease or to ot 
Lt aside on such terras and conditions as to the Court may 

.seem fit. 


S 3 . An 

Appeals. 


appeal 


sliall lie to the High Court from any 
order made by a District Court, under 
this Chapter. 


PART IV. 
MISCELLANEOUS. 


CHAPTER VI. 

Establishment o? Asylums. 

L.u.lGov.rnm=nimi.yc.- The Locul Governmeiu limy 

tablish or license the estab- establish or licence llje eaSabllSUmcnt Ot 
Ushment of asylums. asyliims at such places as it thinks fit. 

85 . The Governor-Geuerai in Council may by any general 
Provision for admission of or Special Order direct that Magistrates 
lunatics in asylums outside or Cotuts CAefcising jurisdiction in an/ 
a province. province may Scad lunatics or 

class of lunatics to any asylum situate in any other province. 
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Ejcphnsbs op Lunatics. 


86 , (/) When any lunatic is admitted to a licensed asylum 
Payment of cost of mair,- reception Older or an order un- 


tcnancc in licensed .asylums 
in certain cases by Govern- 
ment. 


der section 25 and no engagement has 
been taken from the friends or relatives 
of the lunatic or order made by the 
Court for the payment of expenses under the provisions of this 
Act, the cost of maintenance of such lunatic shall, subject to 
the provision of any law for the time being in force, be paid by 
the Government to the person in charge of such asylum. 

(a) The Paymaster of the military circle within which any 
asylum is situated shall pay to the officer in charge of such asylum 
the cost of maintenance of every lunatic received and detained 
therein under an order made under section 12, 


87 . Any money in the possession of a lunatic found wander- 
Application of property '‘ig at large may be applied by the 
in the possession of a lunatic Magistrate towanis ti»e payment of the 
found wandering. cost of maintenance of the lunatic or 

of any other e.xpenses i ncurred cn his behalf, and any moveable 
property found on the person of the. lunatic may be sold by 
the Magistrate and the pro ceeds thereof similarly applied. 


for order for the payment of 
cost of maintenance out of the 
lunatic’s estate, or by per- 
son bound to maintain him. 


88. If a lunatic detained in an asylum on a reception order 

Application to Civil Court under Section 14, section 15 « 

- ■ • - section 17 has an estate applicable to 

his maintenance, or if any person legally 
bound to maintain such lunratic has 
the means to maintain him, the authority 
which made the reception order or any local authority liable for 
the cost of maintenance of such lunatic under any law for the time 
being in force may apply to the High Court or District Court 
within the local limits of the original 3 utisdiction of which the estate 
of the lunatic is situate or the perso n legally bound to maintain 
him resides, for an .order for the payment of the cost of main- 
tenance of the lunatic. 


88. (/) The Court shall inquire into the matter in a sum- 
Order of Court and en- Hiary Way, and On being satisfied that 
forcement thereof. such lunatic has an estate apphcaDie 

to his maintenance, or that any person is legally bound to main- 
tain and has the means of maintaining such lunatic, may make 
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together with the costs of the application out of such estate 
from such person. 

(a) Such order shall be enforced in the same manner, and 

shall be 0? the eama force f ‘^“f 

appeal as a decree made by the said Court m a su P 

the property or person therein mentioned. 

90. The liability of any relative or person to tamtam any 
.. , , lunatic shall not be taken away or 

alfect«rby any provision contained in 

this Act. 


CHAPTER VIII. 


Rules. 


91. (/) Subject to 

Power of Local Govern- 
ment to make rules. 


the control of the Governor-General m 
Council, the Local Government naay 
make rules for all or any of the fol- 


lowing purposes, namely : — 

(a) to prescribe forms for any proceeding under this Act 
other than a proceeding before a High Court which 
is or may hereafter be established under the Indian 
High Courts Acts, i86i to 1911.* 

(^) to prescribe places of detention and regulate the care 
and treatment of persons detained under section o 
or section r6 ; 

(c) to regulate the confinement, care, treatment and dis- 
charge of criminal lunatics ; 

to regulate the management of asylums and the care 
and custody of the inmates thereof and their transter 
from one asylum to another ; 

(e) to regulate the transfer of criminal lunatics to asylums , 


(/) to prescribe the procedure to be followed by District 
Courts and Magistrates before a lunatic is / sent to 
any asylum established by Government ; 


* 24 & 25 Viet., c. 104, to I & 2 Geo. 5 , c. 18. 

Act IV., XQia.— 3. 
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(if) to prescnbc the asyhuns established by Government 
within the province to which lunatics from any area 
or any class of lunatics shall be sent ; 

(/^) to prescribe conditions subject to whicii asylums may be 
licensed ; 

(<) save as otherwise provided in tiii.s Act, generally to carry 
into effect the provisions of the Act. 

(a) In making any rule under this section the Local Govern- 
ments may direct that a breacit of it shall be punishable with 
fine which may extend to fifty rupees. 


92. All rules made under section 91 shall be published in the 

local official Gazette and shall there- 
upon have elTect as if enacted in this 
Act. 


Publication of rules. 


CHAPTER IX. 

SUPI'LEJIRNTAO PkOVISIONS. 

Penalty for improper 

ception or detention of lun.i- 93- Any person who — 

tic. 

(a) otherwise than in accordance with the provisions of this 
Act receives or detains a lunatic or alleged lunatic 
in an asylum, or 

(3) for gain detains two or more lunatics in any place 
not being an asylum, 

shall be punishable with irriprisonment which may extend 
to two years or with fine or with both. 

94. The provisions .of Chapter XLII. of the Code of Criminal 

Procedure,* 1898 , shall, so far as may 
Provision as to bonds. be, apply to bonds taken under this 

Act. 

95. (/) When any sum is payable in respect of pay, pension, 
Pension of lunatic pay- gratuity or Other similar allowance 

able by Government. any person by Government .and Ine per- 

son to whom the sum is payable is certified by a Magistrate to be 


Act V- of i8g8.' 
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a lunatic, the Government officer under whose authority such sum 
would be payable if the payee were not a lunatic may pay so much 
of the said sum as he thinks fit to the person having charge of the 
lunatic, and may pay ihe surplus, if any, or such part thereof as he 
thinks fit for the maintenance of such members of the lunatic’s 
family as are dependent on him for maintenance. 

(2) The Secretary of State for India in Council shall be dis- 
charged of all liability in respect of any amounts paid in accordance 
with this section. 


rules, the forms < set forth in the First 
Schedule, with such variation as the cir- 
cumstances of each case may require, 
shall .be used for the respective purposes therein mentioned, and if 
used shall be sufficient. 


90 . Subject to any 

Use of forms in Schedule. 


97 . No suit, prosecution or other legal proceedings shall lie 

against any person for anything which 
is in good faith done or intended to be 
done under this Act. 


Protection to 
ing under Act. 


persons act- 


98 . Any officer in charge of an asylum may give effect to any 
Power to give effect to Older or warrant for the reception and 

warrants and orders of certain detention of any lunatic made or issued 
Couctsoutside British India, ^y any Court or tribunal beyond the 

limits of British India in the exercise of jurisdiction conferred by 
His Majesty or the Governor-General in Council. 

99 . The Governor-General in Council may make rules regu- 

Power to make rules for ^^dng the procedure for the reception 
reception of lunatics recei- and detention in asylums in British 
outside British India of lunatics whose reception and 
detention are provided for by section 98. 


100 . (/) In the case of orders made before the commence- 
Orders under repealed ment of this Act under section 7 of the 

Indian Lunatic Asylums Act,* 1858, for 
the reception of persons into an asylum, the persons who signed the 
order shall have all the powers and be subject to the obligations by 
this Act conferred or imposed upon the petitinoer for a reception 
order, and the provisions of this Act relating to persons upon whose 
petition a reception order was made shall apply in the case of a 
person who has signed an order, under section 7 of the Indian 
Lunatic A sylums Act,^ 1858, before the commencement of this 

’ Act XXXVI. "oT^iS^sr ' 
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Act as if the order had been made after the commencement of this 
Act upon a petition presented by him. 

(2) All orders for the detention of lunatics made and ail under- 
takings given under any enactment hereby repealed shall have the 
same force and effect as if they had been made or given under this 
Act and by or to the authority empowered thereby in such behalf. 

101 . The enactments mentioned in the Second Schedule 

are repealed to the extent specified in the 
Repeal of enactments. ^ fourth column thereof. 


SCHEDULE I. 

FORMS. 

(See S 6 Clion g 6 .) 

FORM I. 


{Application for Reception Order. Sec sections y and 6.) 

In the matter of A. B.», residing at , by occupation 

, son of .3 person alleged to be a lunatic, 

r^. . Presidency M.agistrate, for C®'' 

District Magistrate of ^ gy Sub*divisiona! 

Magistrate of gy Magistrate specially empowered 

under Act of 191 2 for J. 

The petition of C, D.*, residing at , by occupation 

.... , * . in the town of C or sub- 
division of in the district of }. 

t. I am f years of age. 

2. I desire to obtain an order for the reception of A. B. as a 

lunatic in the asylum of situate at |. 

3. I last saw the said A. B. at on the 

§ day of 


* Full name, caste and titles. 

. t Enter the number of completed years. The petitioner must be at least 
eighteen Cor twenty-one whichever is the age of majority under the law to which 
the petitioner is subject. 

$ Insert full description of the name and locality of the asylum or the 
name, address and description of the person in charge of the asylum. _ _ 

_§ A day within 14 days before the date of the presentation of the petition is 

requisite. 
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4 . 1 am the ^ of the said A. B. 

[ or if the petitioner is not a relative of the patient state as follows. ^ 

I am not a relative of the said A. B. The reasons why this 
petition is not presented by a relative are as follows : [ State them. ] 

' The circumstances under which this petition is presented by me 
are as follows ; [ State them.'] 

5 . The persons signing the medical certificates which accompany 
the petition are f. 

6 . A statement of particulars relating to the said A. B, accom- 
panies this petition. 

j. If that is the fact. ] An application for an inquirj' into the 
mental capacity of the said A. B. was made to the 
on the and a certified copy of the order 

made on the said petition is annexed hereto. [ Or if that is the 
fact. ] 

No application for an inquiry into the mental capacity of the said 
A, B. has been made previous to this application. 

The petitioner therefore prays that a reception order may be made 
in accordance with the foregoing statement. 

(Sd.) C. D. 

The statements contained or referred to in paragraphs 
are true to my knowledge ; the other statements are true to my infor- 
mation and belief, 

(Sd.) C. D. 

Dated 

Statement of particulars, 

[// any of the particulars in this statement is not known, the fact 
to he so stated, j 

The following is a statement of particulars relating to the said A. B. 

Name of patient at length. 

Sex and age. 

Married, single or widowed. 

Previous occupation. 

Caste and religious belief, as far as known. 

Residence at or immediately previous to the date hereof. 

* Here state the relationship with the patient. 1 

t Here state whether either of the persons signing the medical ceitificafes 
IS a relative, partner or assistant of the lunatic or of the petitioner and. if a 
relative of either, the exact relationship. - i 
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Names of any near relatives to the patient who are alive. 

Whether this is first attack of lunacy. 

Age (if known) on first attack. 

When and where previously under care and treatment as a lunatic. 

Duration of existing attack. 

Supposed cause. 

Whether the patient is subject to epilepsy. 

Whether suicidal. 

Whether the patient is known to be suffering from phthisis or 
any form of tubercular disease. 

Whether dangerous to others and in what way. 

Whether any near relative (stating the relationship) has been 
afflicted with insanity. 

Whether the patient is addicted to alcohol, or use of opium, ganja, 
charas, bhang, cocaine or other intoxicant. 

[ The statements contained or referred to in paras, are 

true to my knowledge. The other statements are true to my infor- 
mation and belief. } 

[ Siqvature by person making the state me 


FORM 2, 

Ricepiion order on Petition. 

{See sections 7, /o.) 

I, the undersigned E. F., being a Presidency Magistrate of 
\or the District Magistrate of or the Sub-divisional 

Magistrate of— o' a Magistrate of the first class specially empowered 
by Government to perform the functions of a Magistrate under Act 
of 1912] upon the petition of C. D. of* in the matter of 
A. B.,* a lunatic, accorhpanied by the medical certificates of G. H., a 
medical officer, and of J. K., a medical practitioner [ or medical officerj, 
under the said Act, hereto annexed, hereby authorise you to receive 
the said A. B. into your asylum. And I declare that I have [ or have 
not ] personally seen the said A. B. before making this order. 

(Sd.) E. F. 

{Designation as above.) 

Tot ■ 

• Address and description. _ , 

t To be addressed to the officer or person in charge of the asyjura. 
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FORM 3. 

Medical Ceriificale. 

{See sections 18, ig) 

In the matter of A. B. of* * * § in the town of [ or the 

sub-division of in the district of ] an alleged 

lunatic. 

1. the undersigned C. D., do hereby certify as follows ; 

. a gazetted medical ofliccr [or a metlical practitioner JeclareJ by 

^ ‘ ^ a holder oft [or declared by Local Government to be a medical practi 

Government to be niedicil officer under A ct of igri.) 

tioner under Act of 1913]. 

and I am in the actual practice of the medical profession. 

2. On the day of 19 atf in the — ■ of [ or 

the subdivision of in the district of ] 

[ separately from any other parctitioncr ] §, I personally examined 
the said A. B. and came to the conclusion that the said A. B. is a 
lunatic and a proper person to be taken charge of and detained under 
care and treatment. 

3. I formed this conclusion on the following grounds, v/s 
(a) Facts indicating insanity observed by myself, vig . 

(i) Other facts (if 'any) indicating insanity communicated to me 
by others, -viss. 

/■/ere state the information and from nvhom, 

(Sd.) C. D. 
{Designation as above,) 


FORM 4. 

Reception Order in case of Lunatic Soldier. 

{See section 12) 

Whereas it appears to me that A. B., a European, subject, to the 
Army Act, who has been declared a lunatic in accordance with the 


* Insert residence of patient. 

t Insert qualification to practise medicine and surgery registrable in the 
United Kingdom. 

t bisert place of examination. • , 

§ Omit this where only one certificate is required. 
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provisions of the military regulations, should be removed to an asylum, 
I do hereby authorise you to receive the said A. B. into your asylum, 

(Sd.) E. F. 

{Adminisirative Medical Officer.) 

To'* 


FORM 5. 

Reception Order in case of luandering or dangerous lunatics or luna- 
tics not under proper control or cruelly treated {sent to an asylum 
established by Government.) 

{See sections 14^ 75, /y.) 

I, C. D., Presidency Magistrate of [ or Commissioner 

of Police for ] [or the District Magistrate of 

or the sub-divisional Magistrate of or a Magistrate specially 

empowered by Government under Act of 1912 ] having caused 

A. B. to be examined by E. F., a Medical Officer under the Indian 
Lunacy Act, 1912, and being satisfied that A. B. [ describing him ] is a 
lunatic who was wandering at large [or h a person dangerous by 
reason of lunacy ] [ or is a lunatic not under proper care and control 
or is cruelly treated or neglected by the person having the care or 
chage of him ] and a proper person to be taken charge of and detained 
under care and treatment, hereby direct you to receive the said,. A. B. 
into your asylum. 

(Sd.) C. D. 

Designation as above. 

Dated the 

To the Officer in Charge of the asylum at 


FORM 6. 

Same when sent io a licensed asylum. 

as above down to " cave and treatment"] and being 
satisfied with the engagement entered into in writing by G. H. of 

Inhere insert address nno! ] who has desired that the said 

A. B. may be sent to the asylum at [^here insert description of 


* To be addressed to the person in charge of an asylum duly authorised by 
Government to receive lunatic Europeans subject to the Army Act. 
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asylum' and name of the Person tn charnel to pay the cost of main- 
tenance of the said A. B., in the said asylum, hereby authorize you to 
receive the snidiA. B, into your asylum. 

(Sd.) C. D. 

{Designation as above.) 

Dated the 

To the person in charge of the asylum at . 

FORM 7. 

Bond on the tiiakwg over of a lunatic to the care of relative or friend, 

{See sections 14, ig, if.) 

Whereas A. B., son of , inhabitant of , has been 

brought up before C, D., a Presidency Magistrate for the town of 

[or Commissioner of Police for ] or the ' snh. ' dTvUlonni 
gistrate of , or a Magistrate of the first class specially 

empowered under Act of 191?] and is a lunatic who is believed 
to be dangerous for* deemed to be a lunatic who is not under proper care 
and control or is cruelly treated or neglected by the person having 
the charge of him] and whereas I, E. F., son of inhabitant of 

, have applied to the Magistrate [or* Commissioner of Police] 
that the said A. B. may be delivered to my care ; 

I, E, F., abovenamad hereby bind myself that on the said A. B. 
being made over to my care, I will have the said A. B. properly taken 
care of and prevented from doing injury to himself or to others: and 
in case of my making default therein, I hereby bind myself to forfeit 
to llis Majesty the King-Emperor of India, the sum of rupees 

Dated this day of 19 . 

(Sd.) E. F. 

j {Where a hand luith sureties is to be executed add^ — We do 

hereby declare ourselves sureties for the abovenamed E. F. that he 
j will, on the aforesaid A. B. being made overtoh's care, have the said 
I A. B. properly taken care of and prevented from doing injury to him- 

I self or to others ; and in case of the said K. F. making default therein, 

i bind ourselves, jointly and severally, to forfeit to His Majesty the 

I King-Emperor of India, the sum of rupees 

Dated this day of iQ • 

{Sijinnfuye.) 

Act IV., iqi2.— 4. ^ 
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Bond on the discharge of a lunatic from an asylum on the under tak* 
ing oj relative or friend to take due care. 

{^See section jj.) 

Whereas A. B., son of , inhabitant of , is a luna- 
tic who is now detained in the asylum at under an order made 

by C. D.i a Presidency Magistrate for the town of 
[or Commissioner of Police for j 

the 5 ub*?ji!-?s r ^ ~ u Magistrate of , or a Magistrate of the 

first class specially empowered under Act of 1912] under 

section 14 [or section 15] of Act of 1912 and whereas I, E. F., 

son of , inhabitant of , have applied to the said Ma- 

gistrate [or Commissioner of Police] that the said A. B. may be deli- 
vered to my care and custody ; 

I hereby bind myself that on the said A. B. being made over 
to my care and custody, I will have him properly taken care of and 
prevented from doing injury to himself or to others ; and in case of 
my making default therein, I hereby bind myself to forfeit to His 
Majesty the King-Emperor of India, the sum of Rupees . 

Dated this day of 19. , 

(Sd.) E. F. 

{Where a bond with sureties is to be executed add ) — We 
do hereby declare ourselves sureties for the abovenamed E. F. that he 
will, on the aforesaid A. B. being delivered to his care and custody, 
have the said A, B. properly taken care of and prevented from doing 
injury to himself or to others ; and in case of the said E. F. making 
default therein, we bind ourselves, jointly and severally, to forfeit to 
His Majesty the King-Emperor of India, the sum of rupees . 

Dated this day of 19 , 


{Signature.) 


ef 1913.3 
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SCHEDULE II. 
Enactments rkpkaled. 
iSee SiClion joi.) 


I 

2 

3 

4 

Year. 

No. 

Short title. 

E.\tent of Repeal. 

1858 

XXXIV. 

Lunacy (Supreme Courts) 
Act, 1858. 

So much as has not been 
repealed. 

1] 

XXXV. 

1 

Lunacy (District Courts) Act, 
3S58. 

Ditto. 

II 

XXXVI. 

Indian Lunatic Asylums 
Act, 1858. 

Ditto. 

1877 

XI. 

Military Lunatics Act, 
1877. 

Ditto. 

1886 

XVIU. 

1 

Indian Lunatic Asylums 
Act (1858) Amendment 

1 Act, 18S6. 

Ditto. 

i 88 g 

XX. 

Indian Lunatic Asylums 
Act (1858) Amendment 
Act, 1889. 

Ditto. 

1894 

XIII. 

Amending (Army) Act, 

1894. 

1 

So much as relates to the 
Military Lunatics Act, 
1877. 

1898 

V. 

Code of Criminal Proce- 
dure, 1898. 

Section 471, sub-sections 
(2) and (3) and section 

472. 

1909 

11 

Amending (Army) Act, 
1909. 

So much as relates to the 
Military Lunatics Act, 
1877. 
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ACT XXXII. OF 1839. 

Tie Interest Act, 1839.* 

Passed on the 30th December 1839. 


Au Act concerning the allowance of Interest in certain cases.\ 

' 1 . Whereas it is expedient to extend to the territories under the 
, government of the Ease India Company, 

as well wiihin the jurisdiction of Her Ma- 
jesty’s Courts as elsewhere, the provisions of the Statute 3rd 


* This short title has been given by the Indian Short Titles Act 
(XIV. of 1897;. 

t This Act has been declared to be in force in the whole of British 
India, except as regards the Scheduled Districts, by the Laws Local Extent 
Act (XV. of 1874), s. 3. 

It has been declared in force in the Arakan Hill District by the Ara- 
kan Hill District Laws Regulation (IX. of 1874), s. 3. 

It has been declared, by notification under s. 3 (a) of the Scheduled 
Districts Act (XI V. of 1874), to be in force in the following Scheduled 
Districts, namely • 

(1) Sindh. — See Gazette of India, 1880, Pt. I., p. 672. 

(2) West Jaipaiguri, the Western Dvars, namely, that portion 

of the Jaipaiguri Division known as the Western- Dvars, 
that is, the country lying between the Tista and Sunkos 
Rivers in the Jaipaiguri District, the Western Hills of 
of Darjiling (that is, the Hills west of the Tista River 
in the District of Darjiling), the Darjiling Tarai and the 
Damson Sub-Division of the District of Darjiling. — See 
' Gazette of India, 1881, Pt. I, p. 74. 

(3) The District of Hazaribagh. — See Gazette of India, 1881, Pt. L, 

P 507- 

(4) The District of Lohardaga.— See Gazette of India, 1881, Pt. L, 

p- S08. 

(5) The District of Manbhum. — See Gazette of India, L, 

P 509- 

(6) The Paragana of Dhalbhum in the District of Singbhum. — See 

Gazette of India, 1881. Pt., I., p. 5 ' 0 - 

(7) The Scheduled portion of the Mirzapur District. — See Gazette 

of India, 1879, Pt. I , p. 383. 

(8) jaunsar Bawar. — See Gazette of India, 1879, Pt. 1 . p. 382. 

(9) The Scheduled Districts of the Central Provinces. — .See Gazette 

of India, 1879, I., p. 771. 

2,000—27-13-1912. 
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INTEREST IN CERTAIN CASES^ [ACt XXXII., 1839.] 


and 4th William IV., chapter 42, section 28, concerning the 
allowance of interest in certain cases.* 


It is, therefore, hereby enacted that, upon all debts or sums 
Power of Court to allow certain payble at a certain time or other- 
interest. wise, the Court before which such 

debts or sums may be recovered may, if it shall think fit, allow 
interest to the creditor at a rate not exceeding the current rate 
of interest from the time when such debts or sums certain were 
payable, if such debts or sums be payable by virtue of some 
written instrument at a certain time, or if payble otherwise, 
then from the time when demand of payment shall have been 
made in writing, so as such demand shall give notice to the 
debtor that interest will be claimed from the date of such demand 
until the term of payment, provided that interest shall be 
payable in all cases in which it is now payable by law. 


(10) The Districts of Hazara, Peshawar, Kohat, Bannu, Dara Ismail 

Khan and Dera Ghazi Khan. — See Gazette of Indin^ 1886, 
Pt. I., p. 48. 

(11) The District of Lahaul. — See Gazette of India, 1886, Pt. I„ 

P- 301. ^ 

(12) The Districts of Karprup, Naugong, Darrang, Sifasagar, Lakhim- 

pur, Goalpara (excluding the Eastern Dvars), and Cachar 
(excluding the North Cachar }i\\\s).~Gazette of India, 1S7S, 
Pt, I., p. 533. 

(13) The District of Syihet. — See Gazette of India, i87g,Vt-i-t 

p. 631. 

(14) The Garo Hills, the Khasi and Jaintia Hills, the Naga HihSi 

the North Cachar Hills in the Cachar District, and the 
Eastern Dvars in the Goalpara District. — See Gazette 
of India, 1897, Pt. I., p. 299. . . 

It has been extended, by notification under s. $ of the last-mentionea 
Act, to the following Scheduled Districts, namely . 

(l) Kumaon and Garhwal. — See Gazette of India, 1876, Pt. 
p. 606. 

(2} The North-Western Provinces Tarai. — See Gazette of huUa, 
1S76, Pt. I,, p. 505. . , 

Short title, “TheCilivil Procedure Act, 1833. "-—See the Short Tit es 
Act, 1896, (59 & 60 Viet., c, 14). 



ACT XVIII. OF 1850: 

The Judicial Officers’ Proteetioa Act, 1850.* 

Passed on the 4Th April 1850. 


An Act for the Protection of Judicial Officers. 


For the greater protection of Magistrates and others' 

acting judicially, it is enacted as 
follows : — 


Preamble. 


* Act XVIIL of 1850 has been declared to be in force in the whole 
of British India except as regards the Scheduled Districts by the Laws 
Local Extent Act (XV. of 1874), 3. 3. 

It has been declared in force in Upper Burma generally (except the 
Shan States) by the Upper Burma Laws Act (XX. of 1886) ; in Angul and 
the Khondmals by the Angul District Regulation ( 1 . of 1894), s. 3 ; in the 
Arakan Hill District by the Arakan Hill District Laws Regulation (IX. 
of 1874), s. 3; in British Baluchistan by the British Baluchistan Laws 
Regulation (I. of i8go), s. 3 ; and in the Santhal Parganas by the Santhal 
Patganas Settlement Regulation (III. of 1874), s. 3, as amended by the 
Santhal Parganas Laws Regulation (III. of 1886). 

It has also been declared, by notification under s 3 (a) of the Schedul- 
ed Districts Act (XIV. of 1874)1 to be in force in the following Scheduled 
Districts, namely : — 

(1) The Taluqs of Bhadrachalam, Rakapilli, and the Rampa Country 

(see Gazette of India, 1879. Pt. I., p. 630) : 

(2) The Districts of Hazaribagh, Lohardaga, and Manbhum, and 

Pargana Dhalbhum and the Kolhan in the District of Sing- 
bhum (see Gazette of India, i88i, Pt. I., p. 504) • 

{3) Sindh (see Gazette of India, 1878, Pt. I., p. 482) ; 

(4) West Jalpaiguri, the Western Hills of Darjiling, the Darjiling 
Tarai, and the Damson Sub.division of the Darjiling District 
(see Gazette of India, 1881, Pt. I., p. 74) ; 

. (S) Kumaon and (jarhwal (see Gazette of India, iSjd, Pt. I., p. 

60s) J 

(6) The Scheduled Portion of the Mirzapur District (see Gazette of 

India, 1879, Pt L, p. 383): 

(7) Jaunsar Bawar (see Gazette of India, 1879, Pt. L, p. 382) : 

(8) The Districts of Hazara, Peshawar, Kohat, Bannu, Dera Ismail 

. Khan, and Dera Ghazi Khan (see Gazette of India, 1886 Pt 

L, p. 48) ; 

41,000.— 23. 1-X9X3. 
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LAND ACQUISITION ACT. [Act I. of 1894. 

(a) the expression “land” includes benefits to arise out of 
land, and things attached to the earth, or perma- 
nently fastened to anything attached to the earth ; 

(i) the. expression “ person interested ” includes all persons 
claiming an interest in compensation to be made on 
account ’of the acquisition of land under this Act; 
, and a person shall be deemed to, be interested in 
land if he is interested in an easement affecting the 
land : 

(c) the expression “ Collector ” means the Collector of a 

district, and includes a Deputy Commissioner and 

, , ' any officer specially appointed by the Local Govern- 

ment to perform the functions of a Collector under 
this Act : 

(d) the expression “ Court ” means a principal Civil Court 

of original jurisdiction, unless the Local Government 
has appointed (as it is hereby empowered to do) a 
special judicial officer within any specified local 
limits to perform the functions of the Court under 
this Act : 

((?) the expression “ company ” means a company registered 
under the Indian Companies Act, 1882, or under 
the (English) Companies Acts, 1862 to 1890, or 
incorporated by an Act of Parliament or of the 
Governor-General in Council, or by. Royal Charter 
or Letters Patent : 

(y) the expression “ public purpose ” includes the provision 
of village' sites in districts in which the Local Govern- 
ment shall have declared, by notification in th' 
official Gazette, that it is customary for the Govern 
ment to- make such provision : and 

(^) the following persons shall be deemed persons “ entitle< 
to act ” as and to the extent hereinafter providei 
. (that is to say) : — 

trustees for other persons beneficially interested shall b( 
deemed the persons entitled to act with reference 
any such case, and that to the same extent as 
persons beneficially interested could have acte 
free from disability: 
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a married woman, in cases to which the English law is ap»v 
plicable, shall be deemed the person so entitled to- 
act, and, whether of full age or not, to the same- 
extent as if she were unmarried and of full age and 

the guardians of minors and the committees or managers- 
of lunatics or idiots shall be deemed respectively the 
persons so entitled to act, to the same extent as the 
minors, lunatics, or idiots themselves, if free from- 
disability, could have acted : 

Provided that — 

(i) no person shall be deemed “ entitled to act ” whose, 
interest in the subject-matter shall be shown, to the* 
satisfaction of the Collector or Court, to be adverse 
to the interest of the person interested for whom he 
would otherwise be entitled to act ; 

(ir) in every such case the person interested may appear by 
a next friend, or, in default of his appearance by a 
next friend, the Collector or Court, as the case may 
be, shall appoint a guardian for the case to act on 
his behalf in the conduct thereof ; 

(lit) the provisions of Chapter XXXI. of the Code of Civil 
Procedure shall, mutatis mutandis, apply in the ease 
of persons interested appearing before a Collector or 
Court by a next friend, or by a guardian for the case, 
in proceedings under this Act ; and 

(in) no person “ entitled to act” shall be competent to 
receive the compensation-money payable to the 
person for whom he is entitled to act, unless he would 
have been competent to alienate the land, and receive 
and* give a good discharge for the purchase-money 
on a voluntary sale. 

PART II. 

Acquisition. 

Preliminary Investigation. 

4. (/) Whenever it appears to the Local Government that 
Publication of preliminary land in any locality is likely to be needed 
notification, and powers of for any public purpose, a notification to 
officers thereupon. that effect shall be published in the 
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official Gaactte, and the Collector shall cause public notice of the 
substance of such notification to be given at convenient places in 
the said locality. 

{ 3 ) Thereupon it shall be lawful for any officer, either 
generally or specially authorized by such Government in this 
behalf, and for his seivanls and workmen, — 

to enter upon and survey and take levels of any land in such 
locality; 

to dig or bore into the subsoil ; 

to do all other acts necessary to ascertain whether the land is 
adapted for such purpose ; 

to set out the boundaries of the land proposed to be taken, 
and the intended line of the work (if any) proposed to be made 
thereon ; 

to mark such levels, boundaries, and line, by placing marks 
and cutting trenches ; 

and, where otherwise the survey cannot be completed, and 
the levels taken, and the boundaries and line marked, to cut down 
and clear away any part of any standing crop, fence, or jungle : 

Provided that no person shall enter into any building, or 
upon any enclosed Court or garden attached to a dwelling-house 
(unless with the consent of the occupier thereof), without previously 
giving such occupier at least seven days' notice in writing of his 
intention to do so. 


5. The officer so authorized shall, at the time of such entry, 
x> P^y or tender payment for all necessary 

damage to be done as aforesaid; and, 

in case of dispute as to the sufficiency of the amount so paid or 
tendered, he shall at once refer the dispute to the decision of the 
Collector or other chief revenue-officer of the district, and such 
decision shall be final. 


DeclaraliQ7i of Ir.itnded AcquisUion. 

6. (r) Subject to the previbidhs of Part VII. of this Act, when- 
Declaration that land is re- ever it appears to the Local Governmen 
quited for a public purpose. that any particular land is needeo lor 
public puipose, or for a company, a declaration shall be made 0 
that effect under the signature of a Secretary to such Governmen , 
or of some officer duly authorized to certify its orders ; 
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Provided that no such declaration shall be made, unlesfe- .thes 
compensation to be awarded for such property is to be. paid', by a. 
company, or wholly or partly out of public revenues or some, fund 
controlled or managed by a local authority. ’ ; i 

( 2 ) The declaration shall be published in the official Gazette, 
and shall state the district or other territorial division in which the 
land is situate, the purpose for which it is needed, its approximate 
area, and, where a plan shali have been made of the land, the place 
where such plan may be inspected. 

(j) The said declaration shall be conclusive evidence that the 
land is needed tor a public purpose or for a company, as the case 
may be ; and, after making such declaration, the Local Govern- 
ment may acquire the land in manner hereinafter appearing. 

7. Whenever any land shall have been so declared to be need- 
After declaration Collector ed for a public purpose 01 for a com- 

to take order for acquisition, pany, the Local Government, or some' 
officer authorized by the Local Government in this behalf, shall 
direct the Collector to take order for the acquisition of the land; 

8 . The Collector shall thereupon cause the land (unless it has 
Land to be marked out, been already marked out under section 

measured, and planned. 4) to be marked out. He shall also 

cause it to be measured, and (if no plan has been made thereof) a 
plan to be made of the same. 

9 . (/) The Collector shall then cause public notice to be 

Notice to persons interest* ^t convenient places on or near 

ed. the land to be taken, stating that the 

Government intends to take possession of the land, and that claims 
to compensation for all interests in such land may be made to him. 

(2) Such notice shall state the particulars’ of the land so need- 
ed. and shall require all persons interested in the land to appear, 
personally or by agent, before the Collector at a time and place 
therein mentioned (such time not being earlier than fifteen days 
after the date of publication of the notice), and to state the nature 
of their respective interests in the land and the amount and parti- 
culars of their claims to compensation for such interests, and their 
objections (if any) to the measurements made under section 8. The 
Collector may in any case require such statement to be made in 
writing, and signed by the party or his agent. 

' (5) The Collector shall aiso serve notice to the same effect on 

the occupier (if any) of such land, and on all such persons known 



6 


LAND ACQUISITION ACT. 


[Act I. of 1894'. 


or believed to be interested therein, or to be entitled to act for per- 
sons so interested, as reside, or have agents authorized to receive 
service on their behalf, within the revenue-district in which the land 
is situate. 

(-jf) In case any person so interested resides elsewhere, and 
has no such agent, the notice shall be sent to him by post in a 
letter addressed to him at his last-known residence, address, or 
place of business, and registered under Part III. of the Indian Post 
Office Act, 1866. 

10 . (/) The Collector may also require any such person to 
Power to require and en- “^^ke Or deliver to him, at a lime and 

force the making of state- place mentioned (such time not being 
ments as to names and inter- earlier than fifteen days after the date of 

the requisition) a statement containing, 
so far as may be practicable, the name of every other person pos- 
sessing any interest in the land or any part thereof as co-proprietor, 
sub-proprietor, mortgagee, tenant, or otherwise, and of the nature 
of such interest, and of the rents and profits (if any) received or re- 
ceivable on account thereof for three years next preceding the date 
of the statement. 

(2) Every person required to make or deliver a statement 
under this section or section 9, shall be deemed to be legally bound 
to do so within the meaning of sections 175 and 176 of the Indian 
Penal Code, 

Enquiry into Measurements, Value, and Claims, and Award ly l^^ 

Collector, 

11 . On the day so fixed, or on any other day to which the 
Enquiry and award by Col- enquiry has been adjourned, the 0 

lector. lector shall proceed to enqiure into m 

objections (if any), which any person interested has slated pursuan 
to a notice given under section 9, to the measurements made under 
section 8, and into the value of the land, and into the w 

interests of the persons claiming the compensation, and shall ma 
an award under his hand of — 

(r) the true area of the land ; 

[it) the compensation which, in his opinion, should be ah 
lowed for the land ; and u 

- (kV> the apportionment of the said compensation 

the persons known or believed to be interested in 
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land, of whoiDj or o£ whose claims,' he has informa- 
tion, whether or not they have respectively appeared 
:before him, 

12. (0 Such award shall be filed in the Collector's office, and 
Award of Collector when to shall, except as hereinafter provided, be 
be final; final and conclusive evidence, as be- 

tween the Collector and the persons interested, whether they have 
respectively appeared before the Collector or not, of the true area 
and value of the land, and the apportionment of the compensation 

among the persons interested. 

• 

( 2 ) The Collector shall give immediate notice of his award to 
such of the persons interested as are not present personally, or by 
their representatives when the award is made. 


13. The Collector may, for any cause he thinks fit, from time 

, . to time, adiourn the enquiry to a day to 

■Adjournment of enquiry. be fixed by him. 


14. For the purpose of enquiries under this Act, the Collector 
Power to summon and en- Shall have power to Summon and en- 
force attendance of witnesses force the attendance of witnesses, includ- 
and production of documents, jjjg parties interested or any of them, 

and to compel the production of documents by the same means, 
and (so far as may be) in the same manner, as is provided in the 
case of a Civil Court under the Code of Civil Procedure. 


15. In determining the amount of compensation the Collec- 
Matters to be considered tor shall be guided by the provisions 
and neglected. contained in Sections 23 and 24 . 


Taking Possession. 


16. When the Collector has made an award under section 
■ , , , . 1 1 , he may take possession of the land, 

o a e possession, ^jjich shall thereupon vest absolutely in 

the Government, free from all encumbrances. 


17 . (/) In cases of urgency, whenever the Local Govern- 
. Special Powers in cases of ment s.o directs, the Collector, though 
urgency. no sucli award has been made, may, on 

the expiration of fifteen days from the ' publication of the notice' 
mentioned in section 9 , sub-section /, take possession of any waste 
or arable land needed for public purposes, or for a company; 
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Such land shall thereupon vest absolutely in the Government free 
from all encumbrances. uvcuimenr, rree 


(^j Whenever, owing to any sudden change in the channel 
of any navigable nver or other unforeseen emergency, it becomes 

Administration to acquire the immediate 
possession of any land for the maintenance of their traffic, or for 
the purpose of making thereon a riverside or ghat station, or of 
providing convenient connection with, or access to, any such sta- 
tion, the Collector may. immediately after the publication of the 
no ice mentioned m subsection /.and with the previous sanction 

° upon, and take possession of, 

such land, which shall thereupon vest absolutely in the Govern- 
ment, free from all encumbrances : 

Provided that the Collector shall not take possession of any 
budding or part of a building under this sub-section without giving 
to the occup-er thereof at least forty-eight hours' notice oi his 
intention so .0 do, or such longer notice as may be reasonably 

frnnf' c ” ^ *0 remove his moveable property 

from such builoing without unnecessary inconvenience. 

^very case under either of the preceding sub-sections 
at the time of taking possession, offer to the 
nf anv'l nn Compensation for the standing crops and trees 

laiicpH h I, ^*1 j' other damage sustained by them 

2.1 • anH dispossession, and not excepted in section 

and trees anH tU accepted, the value of such crops 

forinawarH- ^ amount of such other damage shall be allowed 

herein contai^^d*^^"'^^”^^*'^” under the provisions 


PART III. 

RbF. RHNCK TO CCURT AND PROCEDURE THEREON. 

18 . (/) Any person interested who has not accepted the 
Reference to Court. award may, by written application to the 

Collector, require that the matter be 
referred by the Collector for the determination of the Court, whether 
fais objection be to the measurement of the land, the amount of 
the compensation, the persons to whom it is payable, or the appor- 
tionment of the compensation among the persons interested. 

. C^) The application shall state the grounds on which objec- 

tion to the award is taken : 
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Provided that every such application shall be made,— 

(a) if the person making it was present or represented be- 
fore the Collector at the time when he made his 
award, within six weeks from the date of the Col- 
lector’s award : 

( 5 ) in other cases, within six weeks of the receipt of the 

notice from the Collector under section 12, sub- 
section 2, or within six months from the date of the 
Collector’s award, whichever period shall first expire. 

19 . (/) In making the reference, the Collector shall state. 
Collector’s statement to the for the information of the Court, in 

Court. writing under his hand, — 

(a) the situation and extent of the land, with particulars of 
any trees, buildings, or standing crops thereon; 

(6) the names of the persons whom he has reason to think 

interested in such land; 

W the amount awarded for damages, and paid or tendered 
under sections 5 and 17, or either of them, and the 
amount of compensation awarded under section 1 1 ; 
and, 

(r/) if the objection be to the amount of the compensation, 
the grounds on which the amount of compensation 
was determined. 

(2) To the said statement shall be attached a schedule giving 
the particulars of the notices served upon, and of the statements in 
writing made or delivered by, the parties interested, respectively. 

20 . The Court shall thereupon cause a notice, specifying the 
Service of notice. 

determine the objection, and directing 
their appearance before the Court on that day, to be served on the 
following persons, namely : — 

(a) the applicant; 

(< 5 ) all persons interested in the objection, except such (if 
any) of them as have consented without protest to 
receive payment of the compensation awarded f 
and, 

• (c) if the objection is in regard to the area of the land or to 
the amount of the compensation, the Collector. 
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21. The scope of the inquiry in every such proceeding shah 
Restriction on scope ot he restricted to a consideration of the 
proceedings. interests of the persons affected by the 

objection. 


22. Every such proceeding shall take piace in open Court, and 
Proceedings to be in open ^^1 persons entitled to practice in any 

Court. Civil Court in the province shall be 

entitled to appear, plead, and act (as the case may be) in such 
proceeding. 

23. (/) In determining the amount of compensation to be 
Matters to be considered in awarded for land acquired under this 

determining compensation. Act, the Court shall take into consider- 

ation — 

firsts the market-value of the land at the date of the pub- 
lication of the declaration relating thereto under 
section 6; 

secondly, the damage sustained by the person interested, by 
reason of the taking of any standing crops or trees 
which may be on the land at the time of the Col- 
lector’s taking possession thereof ; 

thirdly, the damage (if any) sustained by the person in- 
terested at the time of the Collector’s taking posses- 
sion of the land, by reason of severing such land 
from his other land ; 


fourthly, the damage (if any) sustained by the person in* 
terested, at the time of the Collec or’s taking posses- 
sion of the land, by reason of the acquisition 
injuriously afifecting his other property, moveable or 
Immoveable, in any other manner, or his earnings; 


fifthly, if, in consequence of the acquisition of the land by 
the Collector, the person interested is compelled to 
change his residence or place of business, the reason- 
able expenses (if any) incidental to such change , 
and 


sixthly,, the damage (if any) bona fide resulting from d m 
' nution of the profits of the land between the tim 
of the publication of the declaration under section 
' ' and ■ the time of the Collector's taking possession ot 


the land. >- 
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( 2 ) In addition to the market- value of the land as above 
provided, the Court shall, in every case, award a sum of fifteen 
per centum on such market* value, in consideration of the compul- 
sory nature of the acquisition. 

Matters te be neglected 24. But the Court shall not take 

in determining compensation, into consideration, — 

Firsi, the degree of urgency which has led to the acqui- 
sition ; 

secondly, any disinclination of the person interested to part 
with the land acquired; 

thirdly, any damage sustained by him which, if caused by a 
private person, would not render such person liable 
to a suit ; 

fourthly, any damage which is likely to be caused to the 
land acquired after the date of the publication of the 
declaration under section 6, by or In consequence of 
the use to which it will be put; 

fifthly, any increase to the value of the land acquired likely 
to accrue from the use to which it will be put when 
acquired ; 

sixthly, any increase to the value of the other land of the 
person interested likely to accrue from the use to 
which the land acquired will be put; or, 

seventhly, any outlay or improvements on, or disposal of, the 
land acquired, commenced, made, or effected without 
the sanction of the Collector after the date of the pub- 
lication of the declaration under section 6. 

25. (/) When the applicant has made a claim to compensation, 
Rules as to amount of pursuant to any notice given under 
compensation. section 9, the amount awarded to him by 

the Court shall not exceed the amount so claimed, or be less than 
^he amount awarded by the Collector under section ii. 

(2) When the applicant has refused to make such claim, or 
has omitted, without sufficient reason (to be allowed by the Judge), 
to make such claim, the amount award ed by the Court shall in no 
case exceed the amount awarded by the Collector. 

■ ’ V 

(5) When the applicant has omitted, for a sufficient reason (to 
be allowed by the- Judge), to make such claim, the amount awarded 
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amount awarded by the''collSjr.° “V.'aused, the 

20. Every award under this Part shall be In writing signed by 
Forn. “'a/del!' f 

(-'■) of section 23 , and also the ^mnl ckuse^rs/ of sub-section 
under each of the other closes oAL'^ respectively awarded 
''■■ 1 . the grounds of awarding each of tL sa?d amount”' 

27. 0) Every such award shall also state the amount of costs 

p proceedings under this 

proportions, they are to be paid.’ persons and in what 

( 2 ) When the award of fhf» r’wM 
snail ordinarily be paid by the roll "P^eld, the costs 

of opinion thai the claim of tL In, "’ “"'=»» ‘l>e Court shall be 
Ibat he was so negligent in nun- so extravagant, or 

that some deduction ^from Collector 

should pay a part of the ColIecto^r°s 

Colt?4r ly ouaht mT”” •'>= 

to pay interest on excess ! ^ ° have awarded as compensation 

compensation. s m excess of the sum which the Col- 

award of the Court mav award as compensation, the 

on such excess at the rate nf Collector shall pay interest 

date on which he took nosqpccirv^'^ F^u P®r annum from the 

of such excess into Court ” payment 


part IV. 

Apportionment or Compensation. 

PaUrror imcresicd, if such parsons 

».=m K spadfied upporlionmcnt of the com- 

porlionmcu shall' b= speca''a7r 'Ic LtrTS ' X 

■persons, the awarrl -shnii 1 • award, and, as between such 

■of Ihe apportamaw ‘correctness 

Ihe amcunt of compensation has been settled under 
Dispute as to apportionment, ii, if any dispute arises as to the 

apportionment of the same or any part 
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thereof, or as to the persons to whom the same or any part thereof 
is payable, the Collector may refer such dispute to the decision ot 
the Court. 


PART V. 

Payment. 

31 . (/) On making an award under section ii, the Collector 
Payment of componsa- shall lender payment of the compensation 
tion or deposit of same in awarded by him to the persons interested 
Court. entitled thereto according to the award, 

and shall pay it to them unless prevented by some one or more of 
the contingeucies mentioned in the next sub-section. 

(2) If they shall not consent to receive it, or if there be na 
person competent to alienate the land, or if there be any dispute as. 
to the title to receive the compensation, as to the apportionment 
of it, the Collector shall deposit the amount of the compensatioa 
in the Court to which a reference under section 18 would be 
submitted : 

Provided that any person admitted to be interested may receive 
such payment under protest as to the sufficiency of the amount : 

Provided also that no person who has received the amount 
otherwise than under protest shall be entitled to make any 
application under section 18 : 

Provided also that nothing herein contained snail affect the 
liability of any person, who may receive the whole or any part of 
any compensation awarded under this Act, to pay the same to the 
person lawfully entitled thereto. 

(5) Notwithstanding anything in this section, the Collector 
may, with the sanction of the Local Government, instead of 
awarding a money-compensation in respect of any land, make any 
arrangement with a person having a limited interest in such land^ 
either by the grant of other lands in exchange, the remission of 
land -revenue on other lands held under the same title, or in such 
other way as may be equitable, having regard, to the interests of the 
parties concerned. / , 

{ 4 ) Nothing in the last foregoing sUb-section shall be construed 
to interfere with, or limit the power of, the Collector to, enter into 
any arrangement with any person interested in the land, and com- 
petent to contract in respect thereof. 
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82. (/) It any money shall be deposited io Court under 
Investment of money de- sub-section 2 ^ of the last preceding 
posited in respect of lands Section, and it appears that the land in 
belonging to persons incom- respect whereof the same was awarded 
petent to alienate. belonged to any person who had no 

power to alienate the same, rne Court shall — 

(a) order the money to be invested in the purchase of other 
lands to be neld under the like title and conditions 
of ownership as the land in respect of which such 
money shall have been deposited was held, or 

(3) if such purchase cannot be eflfected forthwith, then in 
such Government or other approved securities as the 
Court shall think fit; 

and shall direct the payment of the interest or other proceeds 
arising from such investment to the person or persons who would, 
for the time being, have been entitled to the possession of the said 
land, and such moneys shall remain so deposited and invested until 
the same be applied — 

(/) in the purchase of such other lands as aforesaid; or. 

(k) in payment to any person or persons becoming abso- 
lutely entitled thereto. 

( 2 ) In all cases of moneys deposited to which this section 
-applies, the Court shall order the costs of the following matters, 
including therein all reasonable charges and expenses incident 
•thereto, to be paid by the Collector, namely : — 

(a) the costa of such Investments as aforesaid ; 

(3) the costs of the orders for the payment of the interest or 

other proceeds of the securities upon which such 
moneys are for the time being invested, and for the 
payment out of Court of the principal of such 
moneys and of all proceedings relating thereto, 
except such as may be occasioned by litigation 
between adverse claimants. 

33 . When any money shall have been deposited in Court 
Investment of money depo- under this Act for any cause other 
sited in other cases. than that mentioned in the last preceaing 

section, the Court may, on the application of any party interested 
or claiming an interest in such money, order the sanie to be in- 
vested in such Government or other approved securities as it may 
think proper, and may direct the interest or other proceeds' or any 
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such investment to :be accuralated and paid in such manner as it 
may consider will give the parties interested therein, the same 
benefit the refrom as they might have had from the land in respect 
whereof such money shall have been deposited, or as near thereto 
as may be. 

34. When the amount of such compensation is not paid or 

deposited on or before taking possession 
Payment of interest. Collector shall pay the 

amount awarded with interest thereon at the rate of 6 per centum 
per annum from the time of so taking possession until it shall have 
been so paid or deposited. 


PART VI. 

Temporary Occupation of Land. 

35. (/) ’Subject to the provisions of Part VII. of this Act, 

rr .• £ whenever it appears to the Local Go- 

Temporary occu pation or ^ . v . 

waste or arable land. Pro- vernment that the temporary occupation 

cedure when difference as to and use of any waste or arable land are 
compensation exists, needed for any public purpose, or for a 

company, the Local Government may direct the Collector to 
procure the occupation and use of the same for such term as it 
shall think fit, not exceeding three years from the commencement 
of such 0 ccupation. 

(a) The Collector shall thereupon give notice in writing to the 
persons interested in such land of the purpose for which the 
same is needed, and shall, for the occupation and use thereof for 
such term as aforesaid, and for the materials (if any) to be taken 
therefrom, pay to them such compensation, either in a gross sum of 
money, or by monthly or other periodical payments, as shall be 
agreed upon in writing between him and such persons respectively. 

( 5 ) In case the Collector and the persons interesled differ as 
to the sufficiency of the compensation or apportionment thereof, the 
Collector shall refer such difference to the decision of the Court. 

Power to enter and take 36. (/) On payment of such com- 

possession, and compensation pensation, or on executing such agree- 
on restoration. ment, or on making a reference undet 

section 35 , 
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the Collector may enter upon and take possession of the Iand» 
and use or permit the use thereof in accordance with the terms of 
the said notice. 

(2) On the expiration of the term, the Collector shall make 
or tender to the persons int crested compensation for the damage 
(if any) done to the land, and not provided for by the agreement, 
and shall restore the land to the persons interested therein : 

Provided that, if the land has become permanently unfit to be 
used for the purpose for which it was used immediately before the, 
commencement of such term, an d if the persons interested shall so 
require, the Local Government shall proceed under this Act to 
acquire the land as if it was needed permanently for a public 
purpose, or for a company. 

37 . In case the Collector and persons interested differ as to 
Difference as to condition the condition of the land at the expira- 
of land. tion of the terra, or as to any matter 

connected with the said agreemeet, the Collector shall refer such 
difference to the decision of the Court. 


PART VII. 

Acquisition of Land for Companies. 

38 . (/) Subject to such rules as the Governor*General of 
Company may be authori- India in Council may, from time to 

zed to enter and survey. time, prescribe in this behalf, the Local 
Government may authorize any officer of any company desiring to 
acquire land for its purposes to exercise the powers conferred by 
section 4. 

(2) In every such case section 4 shall be construed as if, for 
the words, “ for such purpose,” the words, “ for the purposes of 
the company,” were substituted; and section 5 shall be construed; 
as if, after the words; “ the officer,” the words, of the company," 
were inserted. 

39 . The provisions of sections 6 to 37 (both inclusive) shall 
Previous consent of Local "Ot be pul in force in Older to acquire 

XSuvernment and execution of land for any company, unless Wltli me 
agreement necessary. previous Consent of the Local Govern- 

ment, ncr unless the company shall have executed the agreement 
hereinafter mentioned. 
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40 . .(/) Such consent shall not be given, unless the 'Local 

Government be satisfied, by an enquiry 
Previous enquiry. ^^3 hereinafter provided,— 

(o) that such acquisition is needed for the construction of 
some ivork, and 

{b) that such work is likely to prove useful to the public. 

(2) Such enquiry shall be held by such officer, and at such 
time and place, as'the Local Government shall appoint. 

(j) Such officer may summon and enforce the attendance of 
witnesses, and compel the production of documents by the same 
means, and, as far as possible, in the same manner, as is provided 
by the Code of Civil Procedure in the case of a Civil Court. 

'll. Such officer shall report to the Local Government the 
Agreement with Secretary result of the enquiry, and, if the Local 
of State in Council. Government is satisfied that the proposed 

acquisition is needed for the construction of a work, and that 
such work is likely to prove useful'to the public, it shall, subject 
10 such rules as the Governor-General of India in Council may, 
from time to time, prescribe in this behalf, require the company to 
enter into an agreement with the Secretary of State for India in 
Council, providing, to the satisfaction of the Local Government, 
for the following matters, namely ; — 

(/) the payment to Government of the cost of the acquisi- 
tion ; 

(2) the transfer, on such payment, of the land to the com- 
pany ; 

(j) the terras on which the land shall be held by the com- 
pany; 

(^) the time within which, and the conditions ca which 
the work shall be executed and maintained ; and * 

(5) the terms on which the public shall be entitled to use 
the work. 


42 . Every such agreement shall, as soon as may be after it' 
Publication of agreement. execution, be published in tae GaztUe of 

Ga«.e, and shall .hs,sup» & astgaSs l£ 

the public shall be entitled to use the work) have the qq on whicn 

■f it had formed part of this Act. ' 
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43 . The provisions of sections 39 to 42, both inclusive, shall 

not apply, and the corresponding sections 
of the Land Acquisition Act, 1870, shall 
be deemed never to have applied, to the 
acquisition of land for any railway or 
other company, for the purposes of which, under any agreement 
between such company and the Secretary of State for India in 
Council, the Government is or was bound to provide land. 


Sections 39 to 42 not to 
apply where Government 
bound by agreement to pro- 
i»ide land for companies. 


44 . In the case of the acquisition of land-for the purposes of 
How agreement between a railway company, the existence of such 
railway company and Secre- an agreement as is mentioned in section 
tary of State may be proved. jjg proved by the production of 

a printed copy thereof purporting to be printed by order of Go- 
vernment. 


PART VIII. 


Misckllanhous. 


45. (/) Service of any notice under this Act shall be mad 

Service ot notices. delivering or tendering a copy there 

of signed, in the case of a notice undei 
section 4, by the -officer therein mentioned, and, in the case of anj 
other notice, by or by order of the Collector or the Judge. 


■ (2) Whenever it may be practicable, the service of the notict 
shall be made on the person therein named. 

(j) When such person cannot be found, the service may b« 
made on any adult male member of his family residing with him ; 
and if no such adult male member can be found, the notice ® 
served by fixing the copy on the outer door of the house in whic 
the person therein named ordinarily dwells or carries on business, 
or by fixing a copy thereof in some conspicuous place in the otnce 
of the officer aforesaid or of the Collector, or in the Court-house) 
and also in some conspicuous part of the land to be acquired : 


Provided that, 


if the Collector or Judge shall so 
notice may be sent by post, in a letter addressed to per^ 
named therein at bis last-known residence, address, or pj 
, business, and registered under Part III. of the Indian 
Act, 1866, and service of it may be proved by the proouc 
the addressee’s receipt. , • 
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46. Whoever wilfully qb^truct^ ayy person ip doing any of 
penally for .battucli.B aa- the J«s ^.jlhomed by action 4 Or sqc- 

quisition of I»pd. tion 8, or wiUully fills up, destroys, 

damages, or displaces any trench or mark ma4e under section 4, 
shall, on conviction before a Magistrate, be liable to irapfisonmept 
for any term not exceeding one month, or to fine pot exceeding 
(fifty rupees, qr to both. 

47. If the Collector is opposed or impeded in taking posses- 
Magistrate to enforce sur* sion under this Act of any land, he shall, 

tender. if a Magistrate, enforce the surrender of 

the land to himself, and, if not a Magistrate, he shall apply to a 
Magistrate or (within the towns of Calcutta, Madras and Bornl^ay) 
to the Commissioner of Police, and such Magistrate or Comniisr 
sioner (as the case may be) shall enforce the surrender of tfi? jpnd 
to the Collector, 

48. (/) Except in the case pro- 
Corapletion of acquisition yided for in section 36, the Government 

Sfion"trbel[warde‘d‘^h\"n shall ^ be at liberty to withdraw from the 
not completed. acquisition of any land qf ^hich posses- 

sion has not been taken. 

(a) Whenever the Government withdraws from any such ac- 
quisition, the Collector shall determine the amount of compensation 
due for the damage suffered by the owner in consequence of the 
notice or of any proceedings thereunder, and shall pay suqh pipount 
to the person interested^ together with all costs reasonably incurred 
by him in the prosecution of .th? proceedings under ,tjhis Act relat- 
ing io the said land. 

(j) The provisions of Part III. of this Act shall apply, so far 
as may be, to the determination of the compensation payable under 
this section. 

49. (/) The provisions of this Act shall not be put in force 
Acquisition of part of house for the purpose of acquiring a part only 
or building, Qf any house, manufactory, or other 

building, if the owner desir,e that the .whole of suc.h house, manu- 
factory, or building shall he so acqqir^d : 

Provided that the owner may, at any, tiine before ,the Collector 
has made his award under section ii, by notice in writing, with- 
draw w modify hjs expressed desire that the whole of such house, 
manufactory, or Jauilding shall be so acqqy:®^ • 
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Provided also th'at, if any question shall arise- as. to whether 
any land proposed to be taken under this Act does, or not form 
part of a house, manufactory, or building within the meaning - of 
this section, the Collector shall refer the determination of such 
question to the Court, and shall not take possession of such land 
until after the question has been determined. 


In deciding on such a reference, the Court shall have regard 
to the question whether the land proposed to be taken 'is - reasonably 
required for the full and unimpaired use of the house, manufactory 
or building. 

(2) If, in the case of any claim under section 23, sub-section 
1 thirdly, by a person interested, on account of the severing of the 
land to be acquired from his other land, the Local Government is 
of opinion that the claim is unreasonable or excessive, it may at 
any lime before the Collector has made his award, order the ac- 
quisition of the whole of the land of which the land first sought to be 
acquired forms a part. , 

(y) In the case last hereinbefore provided for, no 'fresh der 

claration or other proceedings under sections 6 to 10, both inclu' 
sive, shall be necessary ; but the Collector shall, without delay 
furnish a copy of the order of th e Local Government to the person 
interested, and shall thereafter proceed to make his award undet 
section ii. 


50 . (/) Where the provisions of this Act are put in force for 
Acquisition of land at cost the purpose of acquiring land at the cost 
of a tccal authority or com- of any fund controlled or managed by a 

local authority, or of any company, the 
charges of, and incidental to, such acquisition shall be defrayed 
from or by such fund or company. 


(2) In any proceeding held before a Collector or Court in 
such cases the local authority or company concerned may appear 
and adduce evidence for the purpose of determining the amount of 
compensation : 

Provided that no such Iccal authority or company shall be 
entitled to demand a reference under section 18. 


51 . No award or agreement made under this Act shall be 

Exemption from stamp- chargeable with Stamp-duty, and no per- 

ity and fees. son claiming under any such awaru 

;reement shall be liable to pay any fee for a copy of the same. 
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52. No suit or other proceeding shall be commenced or pro- 

Notice m case of soils ioc seouted against any person for anything 
anything done in pursuance done in pursuance 01 this Act, Without 
of Act. giving to such person a month’s previous 

notice in writing of the intended proceeding, and of the cause there- 
of, nor after tender of sufficient amends. 

53. Save in so far as they may be inconsistent with anything 
Code of Civil Procedure to con tamed in this Act, the provisions of 

apply to proceedings before the Code of Civil Procedure shall apply 
Court. to all proceedings before the Court under 

this Act. 


54 . Subject to the provisions of the Code of Civil Procedure 
Appeals in proceedings be* applicable to appeals from original de- 
fore Court. crees, an appeal shall lie to the High 

Court from the award, or from any part of the award, of the Court 
in any proceedings under this Act. 


55. (r) The Local Government shall have power to make rules 

o . t , consistent with this Act for the guidance 

Powers to make rules. c ca • n .. . j -.t- 

of officers m all matters connected with 

its enforcement, and may, from time to time, alter and add to the 

rules so made. 


( 2 ) The power to make, alter, and add to rules under sub- 
section I shall be subject to the condition of the rules being made, 
altered, or added to after previous publication. 

(j) All such rules, alterations, and additions, shall, when sanc- 
tioned by the Governor-General in Council, be published in the 
official Gazette, and shall thereupon have the force of law. 
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ACT XVUI. OF 1885.* 

The Land Acquisition (Hines), Act. 

Received the G.-G.'s Assent on the i6th October 1885. 

An Act to provide for cases in which Mines or Minerals are situate 

under land which it is desired to acquire under the Land Acqui- 
sition Aci^ i8yo. 

Whereas it is expedient to provide for cases in which mines 
or minerals are situate under land which it is desired to acquire 
under the Land Acquisition Act,* 1870; It is hereby enacted as 
follows : — 

Short Htle, commencement, (^) This Act may be called 

and local extent. “ The Land Acquisition (Mines) Act 

1885;” and 

(a) It shall come into force at once. 

(j) It extends, in the first instance, to the territories administered 
by the Governor of Madras in Council and the Lieutenant-Governor 
of Bengal, but any other Local Government may, from time to 
time, by notification in the official Gazette, extend this Act to the 
whole or any specified part of the territories under its administration. 

2 . Except as expressly provided by this Act, nothing in this 
Saving for mineral rights of Act shall affect the right of the Govern- 
the Government. ment to any mines or minerals. 

8. (/) When the Local Government makes a declaration under 
Declaration that mines are Section of the Land Acquisition Act, 
not needed. 1870, that land is needed for a public 

purpose or for a company, it may, if it thinks fit, insert in the de- 
claration a statement that the mines of coal, iron-stone, slate, or other 
minerals lying under the land or any particular portion of the land, 
except only such parts of the mines or minerals as it may be neces- 
sary to dig or carry away or use in the construction of the work for 
the purpose of which the land is being acquired, are not needed. 

* Declared in force in — 

(1) The Santhal Parganas (see Reg. III. of 1872, s, 3, as amended 

by Reg. III. of 1886) : 

(2) Angul and the Khondmals (see Reg. I. of 1894, s. 3). 

T See now Act I. of 1894. 

% Corresponding with 3. 6 of Act I, of 1894. , 1 
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(2) When a statement as aforesaid has not been inserted in the 
declaration made in respect of any land under section 6* * * § of the 
Land Acquisition Act, 1870, and the Collector is of opinion that 
the provisions of this Act’ ought to be applied to the land, he may 
abstain from tendering compensation under section iif of the 
said Land Acquisition /vet in respect of the mines, and may — 

(a) when he makes an award under section 14^ of that Act, 
insert such a statement in his award ; 

(; 5 ) when he makes a reference to the Court under section i5§ 
of that Act, insert such a statement in his reference ; or 

(c) when he takes possession of the land under section 17II of 
that Act publish such a statement in such manner as the Governor- 
General in Council may, from time to time, prescribe. 

(j) If any such statement is inserted in the declaration, award, 
or reference, or published as aforesaid the mines of coal, iron-stone, 
slate or other minerals under the land or portion of the land specifi- 
ed in the statement, except as aforesaid, shall not vest in the Gov- 
ernment when the land so vests under the said Act, 

4 . If the person for the time being immediately entitled to 

Notice to be given before Of get any mines or minerals lying 

working mines lying under under any land SO acquired IS desirous 

of working or getting the same, he shall 
give the Local Government notice in writing of his intention so to 
do sixty days before the commencement of working. 

5 . (/) At any time or times after the receipt of a notice 
Power to prevent or restrict under the last- foregoing section, and 

working, whether before or after the expiration 

of the said period of sixty days, the Local Government may cause 
the mines or minerals to be inspected by a person appointed by it 
for the purpose; and, 

(a) if it appears to the Local Government that the working 
or getting of the mines or minerals, or any part thereof, is likely 
to cause damage to the surface of the land or any works thereon, 
the Local Government may publish, in such manner as the Gov- 


* Corresponding with s, 6 of Act I, of 1894- 

T Corresponding with s. ii of Act I. of i 8 g 4 ‘ 

^ Corresponding with s. 12 of Act I.. of 1894- 

§ Corresponding with s. 18 of Act I, of 1894- 
II Corresponding with s. 17 of Act I. of 1894- 
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ernor-General in Council may, from time to time, direct, a de- 
claration of its willingness, either — 

(a) to pay compensation for the mines or minerals still un- 
worked or ungotten, or that part thereof, to all persons having an 
interest in the same ; or 

(< 5 ) to pay compensation to all such persons in consideration 
of those mines or minerals, or that part thereof, being worked or 
gotten in such manner and subject to such restrictions as the 
Local. Government may in its declaration specify. 

(j) If the declaration mentioned in case (a) is made, then 
those mines or minerals, or that part thereof, shall not thereafter 
be worked or gotten by any person. 

(^) If the declaration mentioned in case ( 3 ) is made, then 
those mines or minerals, or that part thereof, shall not thereafter 
be worked or gotten by any person save in the manner and sub- 
ject to the restrictions specified by the Local Government. 

6. When the working or geting of any mines or minerals 
Mode of determining per- has been prevented or restricted under 

sons interested and amount section 5, the persons interested in those 
o compensation. mines or minerals, and the amounts of 

compensation payable to them respectively, shall, subject to all 
necessary modifications, be ascertained in the manner provided by 
the Land Acquisition Act,* 1870, for ascertaining the persons in- 
terested in the land to be acquired under that Act, and the amounts 
of compensation payable to them, respectively. 

7 . (r) If, before the expiration of the said sixty days, the 

If Local Government does Government does not publish a 

notoffer to pay compensation, declaration as provided in section 5, the 
Worked in a owner, lessee, or occupier of the mines, 
may, unless and until such a declaration 
>s subsequently made, work the mines or any part thereof in a 
manner proper and necessary for the beneficial working thereof, 
and according to the usual manner of working such mines in the. 
local area where the same are situate. 

(2) If any damage or obstruction is caused to the surface of 
the land or any works thereon by improper working of the mines, 
the owner, lessee, or occupier of the mines, shall at once, at his 


* See now Act L of 1894. 
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construct the works, and recover the expense' thereof from the 
owner, lessee, or occupier. 


14 . When a statement under section 3 has been made re- 
construction of Act when any land, and the land has 

land acquired has been trans- been acquired by the Government, and 
ferred to a local authority or has been transferred to, or has vested by 
company. operation of law in, a local authority 

or company, then sections 4 to 13, both inclusive, shall be read as if 
for the words “ the Local Government,” wherever they occur in 
those sections, the words," the local authority or company, as the 
case may be, which has acquired the land,” were substitued. 


15 . (/) This Act shall apply to any land for the acquistion 
Pending whercof proceedings under the Land 

^ ■ Acquisition Act,* 1870, are- pending at 

the time when this Act comes into force, unless before that time 
the Collector has made, in respect of the land, and award under 
section 14! or a reference to the Court under section of Jthat 
Act, or has taken possession of the land under section i7§ of the 
same. 


( 2 ) When the Collector has, before the said time, made an 
award or reference in respect of any such land, or taken possess- 
sion thereof as aforesaid, and all the persons interested in the land, 
or entitled under the Land Acquisition Act,* 1870 to act for persons 
so interested, who have attended or may attend in the course of the 
proceedings under sections n to 15,!) both inclusive, of the Land 
Acquisition Act,* 1870 consent in writing to the application of this 
Act to the land, the Collector may, by an order in writing, direct 
that it shall apply, and thereupon it shall be deemed to have ap- 
: plied, from the commencement of the proceedings; and the Col- 
i lector shall be deemed, as the case may be, to have inserted in his 
award or reference, or to have published in the prescribed man- 
ner, when he took possession, the statement mentioned in section 3 
of ihis Act. 


* See now Act I. of 1894. 
t Corresponding with s. i2 of Act I. of 1894. 
j Corresponding with s. r8 of Act I. of 1894. 

§ Corresponding with s. 17 of Act I. of 1894. 

3 S. ri corresponds with s. n of Act I, of 1894, 
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29. 


Defintion of local author- 
ity and company. 


16 . In this Act — 


(a) ” local authority” means any municipal committee, dis- 
trict board, body of port commissioners, or other authority legally 
entitled to, or entrusted by the Government with, the control or 
management of any municipal or local fund ; and 

( 3 ) “ company” means a company registered under any of 
the enactments relating to companies from time to time in force 
in British India, or formed in pursuance of an Act of Parliament, 
or by Royal Charter or Letters Patent. 


17 . This Act shall, for the purposes of all enactments for 

the time being in force, be read with, 
and taken as part of, the Land Acquisi- 
tion Act,* 1870. 


This Act to be read with 
Land Acquisition Act,** 1870 


* Sea now Act I. of 1894. 
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THE LEGAL PRACTITIONERS ACT, 1879 
(Act XVIII. of 1879).^ 

Received G.-G.’s Assent on 29TH October 1879. 


An Act to consolidate and amend the law relating to 
Legal Practitioners. 

Whereas it is expedient to consolidate and amend the law 

relating to legal practitioners in the 
Lower Provinces of Bengal, the North- 
Western Provinces, the Punjab, Oudh, the Central Provinces, and 
Assam, and to empower each of the Local Governments of the rest 
of British India to extend, to the territories administered by it, such 
portions of this Act as such Government may think fit ; It is hereby 
•enacted as follows : — 


CHAPTER I 
Pehliminary. 


1 . This Act may be called the Legal Practitioners Act, 1879, 
Short title. and shall come into force on the first 

Commencement. day of January 1880. 


, Local extent. 


This section and section 2 extend 
to the whole of British India. 


The rest of this Act extends in the first instance, only to' the 
territories respectively administered by the Lieutenant-Governors 
of the Lower Provinces of Bengal, the North-Western Provinces, 
and the Punjab, and the Chief Commissioners of Oudh, the Cen- 
tral Provinces, and Assam. But any other Local Government may^ 

For the Statement of Objects and Reasons, see Gaaette of India 

1878, Ft. V., p, 381 ; for the Reports of the Select Committee, see ibid! 

1879, Ft. V., pp. 51 and 841 ; for Proceedings in Council, see ibid., 
Supplement, pp. 1658 and 1693; ibid., 1879, Supplement, pp. 79, 1066. and* 


Act XVIII. of 1879 has been declared in force in Angul and the 
Khondmals by the Augul District Regulation (I. of 1894), s. 3 • and bv 
notification under s. 3 (a) of the Scheduled Districts Act (XIV. of iSvaI 
Hazaribagh, Lohardaga, and Manbhum, and Parp-ann 
Dhalbhum, and the Kolhan in the District of Singbhum. — See Gazatu r,* 

the n- (The District of Lohardaga included at this time 

the District of Palamau, which was separated in J894.) 
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tv mZ?,) "7™'™"““* **''“''''^'°''^^^^ ''« ‘ho "W'or 

any part or the territories under its administration. 


2 . On and from tlie first day of January i88o, the enact- 
Repeal of enacirr.ents. rnerits mentioned in the First Schedule 

hereto annexed shall be repealed to the 
e.xtent specified tiierein. 

All rules and appointments made, penalties prescribed, fees 
Savin" of rules, Sic. fixed, persons admitted, names enrolled, 

, , , certificates issued, sanctions given, and 

orders passed unoer any enactment hereby repealed, shall be deem- 
e to e respectively made, prescribed, fixed, admitted, enrolled, 
issued, given, and passed under this Act. 


All references made to any enactment hereby repealed, in any 
References to repealed Act or Regulation passed, or notification 
enactments. published, shall be read as if made to- 

the corresponding provisions of this Act. 


Interpretation-clause- 


3 . In this Act, unless there be 
soroetiiing repugnant in the subject or 
context, — 

‘Judge means the presiding judicial officer in, every CivH 
“ Judge : ” Criminal Court, by whatever title he 

is designated : 


“ Subordinate Court ” means all Courts subordinate to the 

«c K., r ^ r- , » High Court, including Courts of Small 
“Subordinate Court:” ^ iv nf 

Causes established under Act No. lA.oi 
1850! or Act No. XI. of 1865 


* Under this power, the Act has been extended, subject to certain 
omissions, and so far only as it relates to Judicial Courts, Civil and Crimi- 
nal, to the Madras Presidency, except the Scheduled Districts, from, ist 
April 1882. — See Fort St. George Gaaette, 1881, Pt. I., pp. 491 and 707, Ss. 
3 and 4 of the Act have been extended to the Regulation Districts of the 
Bombay Presidency (see Bombay Government Gaaette, 1885. Pf- b, P- 

Ch, I , s 40, Sch. II., and so much of Chs. III., V., VI., and ^ 
relates to pleaders have been extended to Coorg. — See Mysore Gasette, 
1879 Pt. I., p. 355. 

t See now the Presidency Small Cause Courts Act (XV. of 1882). 
j See now the Provincial Small Cause Courts Act (IX. of 1887). 
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“ Eevenue-olBce includes all Courts (other than Civil Courts) 

trying suits under any Act for the time 
“ Revenue-ofhce : being in force relating 10 huidholderj} 

and tneir tenants or agents. 

“ Legal practitioner " means an advocate, vakil, or attorney 

oi any High Court, a pleader, mukiuar. 


' Legal practitioner ; ” 


or revenue-agent; 


“ Tout” means a person who procures the employment in 
, any legal business of any legal pracli- 

tioner in coiusideraiion or any remunera' 
tion moving from such practioner, or proposes to a legal pracii- ' 
tioner to procure his employment in any legal business in consi- 
deration of sucn remuneration. 


CHAPTER II. 


Of Advocates, Vakils, and ArroRNEVs. 


4. Every person now or hereafter entered as an advocate or 

vakil on the roll of any High Court 

voca es an va cils.^ under the Letters Patent constituting 

such Court, or “under section 41 of ihis Act ”-f or enrolled as 

a Pleader in the Chief Court 0/ the Punjab under section 8 of 

this Act,X s-haU , b? en titled tQ..Diactise in all the Courts subordinate 
to the Court on the roll of which he is entered, and in all revenue- 
ofiBces situate within the local limits of the appellate jurisdiction of 
such Court, subject, nevertheless, to the rules in force relating to 
the language in which the Court or oilice is to be addressed by 
pleaders or revenue-agents ; and any person so entered, who 
ordinarily practises in the Court on the roll of which he is entered, 
or some Court subordinate thereto, shall, notwithstanding anything 
herein contained, be entitled, as such, to practise in any Court in 
British India other than a Pligh Court on whose roll he is not 
entered, or with the permission of the Court, in any High Court on 
whose roll he is not entered, and in any revenue-office : ■ 


* The definition of “ tout ” has been added by the Legal Practitioners 
Act (Xl. of 1890), s. r. 

t The words and figures quoted in s. 4 have been substituted for the 
Words, “ as an advocate on the roll of the Chief Court of the Punjab,” by 
the Legal Practitioners Act (IX. of 1884), s. 3. 

, . ? In para, i of s. 4 and the Proviso following, the Italicized words have 
been added by the Legal Practitioners (Amendment) Act (I. of 1908), s. 2. 
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Provided that no such vakil or pleader shall be entitled 
to practise under this section before a judge of the High Court, 
Division Court, or High Court exercising original jurisdiction in a 
presidency-town. 


5. Every person now or hereafter entered as an attorney on 

t u- u /- i. roll of any High Court shall be 

Attoejs of Hich Court. p 

subordinate to such High Court, and in all revenue-offices situate 
within the local limits of the appellate jurisdiction of such High 
Court ; and every person so entered, who ordinarily practises in 
the Court on the roll of which he is so entered, or some Court 
subordinate thereto, shall, notwithstanding anything herein contained, 
be entitled, as such, to practise in any Court in British India other 
than a High Court established by Royal Chatter on the roll of 
which he is not entered, and in any revenue-office. 

The High Court of the province in which an attorney practises 
under this section may, from time to time, make rules declaring 
what shall be deemed to be the functions, powers, and duties of an 
attorney so practising. 


CHAPTER III. 


( 


Of Pleaders and Mukhtahs. 

Power to make rules as to 6. The High Court may, from ti® 

qualifications, &c., of plead- to time, make rules* consistent with toil 
ers and raukhtars. following matters (namely)- 

(a) the qualifications, admission, and certificates of , propel 
persons to be pleaders of the subordinate Courts 
and of the revenue-offices situate within the loca 
limits of its appellate jurisdiction, and, in the case 
of a High Court not established by Royal Charter 
of such Court ; 

* For rules made under this section by — p 

(1) Judicial Commissioner, Central Provinces, see Central rro- 

vinces List of Local Rules and Orders, Ed. ' 

(2) High Court, Madras, see Madras List of Local Rules and Orae , 

Vol. L, Ed. 1898, pp. 150 and 151 ; 

(3) High Court, North- Western Provinces, see North-Wes 

Provinces and Oudh List of Local Rules and Orders, 

(4) Judicial Commissioner, Oudh, see North-Western Provinces and 

Oudh List of Local Rules and Orders, Eld. 18941 P* 7®* 
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( 3 ) the qualifications, admission, and certificates of proper 
persons to be mukhtars of the subordinate Courts, 
and, in the case of a High Court not established by 
Royal Charter, of such Court ; 

(f) the fees to be paid for the examination and admission 
of such persons ; and 

{d) the suspension and dismissal of such pleaders and 
mukhtars. 

All such rules shall be published in the local official Gazette, 

o ... . , , and shall thereupon have the force of 

Publication of rules* , 

law : 

Provided that, in the case of rules made by a High Court not 
established by Royal Charter, such rules have been previously 
approved by the Local Government. 

7. On the admission, under section 6 , of any person as a 
Certificates to pleaders pleader or mukhtar, the High Court 
and mukhtars. shall cause a certificate signed by such 

officer as the Court, from time to time, appoints in this behalf, to 
be issued to such person, authorizing him to practise up to the end 
of the current year in the Courts, and, in the case of a pleader, 
also the revenue-offices, specified therein. 

At the expiration of such period, the holder of the certificate, 
if he desires to continue to practise, shall, subject to any rules* 
consistent with this Act which may, from time to time, be made 
by the High Court in this behalf, be entitled to have his certificate 
renewed by the Judge of the District Court within the local limits 
of whose jurisdiction he then ordinarily practises, or by such officer 
as the High Court, from time to time, appoints in this behalf. 

On every such renewal, the certificate then in possession of 
such pleader or mukhtar shall be cancelled and retained by such 
Judge or officer. 

Every certificate so renewed shall be signed by such Judge or 
officer, and snail continue in force up to the end of tlie current 
year. 


For rules regarding renewal of certificates made by— 

(1) Judicial Commissioner, Central Provinces, see Central Pro- 

vinces List of Local Rules and Orders, Ed. 1896, p. 30 ; 

(2) High Court, Madras, see the Rules quoted in foor-note on pre- 

vious page, which were also made under s, 7. * 
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Every Judge or officer so renewing a certificate shail notify 
such renewal to the High Court. 

“ Provided that, on the admission as a pleader of any person 
who has been previously entered as a vakil or attorney on the 
roll of a Pligh Court established by Royal Charter, the High 
Court may in its discretion issue to such person a certificate autho- 
rizing him to practise permanently in the Courts and in the offices 
specified therein, and a certificate so issued shall not require to be 
renewed under this section,”* 


8. Every pleader holding a certificate issued under section 7 
Pleaders, on enrolment, may apply to be enrolled in any Court 

may practise in Courts and or revenue- office mentioned therein, and 

revenue-ofBces. sitmte within the local limits of the 

appellate jurisdiction of the High Court by which he has been 
admitted; and subject to such rulesf consistent with this Act as 
the High Court or the Chief Controlling Revenue-authority may, 
from time to time, make in this behalf, the presiding Judge or 
officer shall enrol him accordingly ; and thereupon he may appear, 
plead, and act in such Court or office, and in any Court or revenue- 
office subordinate thereto. 

9. Every mukhiar holding a certificate issued under section 7 
Mukhtars, on enrolment, may apply to be enrolled in any Civil 

may practise in Courts. or Criminal Court mentioned therein, 

and situate within the same limits ; and, subject to such rules as 
the High Court may, from time to time, make in this behalf, the 
presiding Judge shall enrol him accordingly, and thereupon he 
may practise as a mukhtar in any such Civil Court and any WU” 
subordinate thereto, and may (subject to the provisions of the Code 
of Criminal Proceduref) appear, plead, and act in any such Cri- 
minal Court, and any Court subordinate thereto. 

10. Except as provided by this Act, or any other enactment 

No person to practise as fot" the time being in force, no 
pleader or mukhtar unless shall practise as a pleader or muKii 
qualified. ^ny Court not established by Royal 

Charter unless he holds a certificate issued under section 7, an 


added by the Legal Practitioners 


* This proviso quoted has been 

(Amendment) Act (I. ot 1908), s. 3. . „ n^pr{ 

t For rules made by the High Court at Madras, seo those qu 
the foot-note on p. 6 , supra which were also made under s, 8. 

J See now the Code of Criminal Procedure (Act V. of tog )> 


in 
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has been enrolled in such Court, or in some Court to which it is 
subordinate ; 

Provided that persons who have been admitted as revenue- 
Revenue-agents may ap- agents before the first day of January 
pear, plead, and act in 1880, and hold certificates, as such, 
Munsif’s Courts in suits under yn^er this Act in the territories ad- 
the Bengal Act VIII. oEiSdg. ministered by the Lieutenant-Governor 
of Bengal, may be enrolled, in manner provided by section 9, in 
any Munsif's Court in me said territories, and, on being so en- 
rolled, may appear, plead, and act in such Court in suits under 
Bengal Act No. VIII. of 1869'*' (/<? amend the procedure in suits 
between landlord and tenant), or under any other Act for the time 
being in force regulating the procedure in suits between land- 
holders and their tenants and agents. 

11 . Notwithstanding anything contained in the Code of 
Power to declare functions Civil Procedure,"]" the High Court may, 

of mukhtars. from time to time, make rules declaring 

what shall be deemed to be the functions, powers, and duties of 
mukhtars practising in the subordinate Courts, and. in the case of 
a High Court not established by Royal Charter, in such Court. 

12 . The High Court may suspend or dismiss any pleader 
Suspension and dismissal OF mukfitar holding a certificate issued 

of pleaders and mukhtars under Section 7 who is convlcied of any 
convicted of criminal offence, criminal offence implying a defect of 

character, which unfits him to be a pleader or mukhtar, as the 
case may be. 

Suspension and dismissal 13 .J The High Court may also, 

of pleaders and mukhtars after such inquiry as it thinks fit, sus- 
gudty of unprofessional con- pe^d or dismiss any pleader or mukhtar 

holding a certificate as aforesaid — 

(a) who takes instructions in any case except from the party 
on whose behalf he is retained, or some person who 
is the recognized agent of such party within, the 
meaning of the Code of Civil Procedure,t or some > 
servant, relative, or friend authorized by the party to 
give such instructions, or 


See now the Bengal Tenancy Act (VIII. of 1885). 
t Code of Civil Procedure (Act V. of igo8). 

D section (13) has been substituted for the original by the Legal 

Practitioners Act (XI. of 1896), s. a. > , 
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(<5) who is guilty of fraudulent or grossly improper conduct 
in the discharge of his professional duty, or 

ic) who tenders, gives, or consents to the retention, out of 
any fee paid or payable to him for his services, of 
any gratification for procuring or having procured, 
the employment, in any legal business, of himself or 
any other pleader or mukhtar, or 

{d) who, directly or indirectly, procures or attempts to 
procure, tne employment of himself as such pleader 
or mukhtar through or by the interve ntion of any 
person to whom any remuneration for obtaining 
such employment has been given by him, or agreed 
or promised to be so given, or 

{e) who accepts any emoloyment in any legal business 
through a person who has been proclaimed as a tout, 
under section 36 , or 

(/) for any other reasonable cause. 

14. If any such pleader or mukhtar practising in any sub« 

Procedure when charge of Ordinate Coutt, OX in any revenue-office, 
unprofessional conduct is is charged in such Couft or office with' 
brought in subordinate Court taking instructions except as aforesaid, 
or revenue-0 ce. misconduct as aforesaid, 

the presiding officer shall send him a copy of the charge, and alsoa 
notice that, on a day to be therein appointed, such charge will be 
taken into consideration. 

Such copy and notice shall be served upon the pleader or 
mukhtar at least fifteen days before the day so appointed. 

On such day, or on any subsequent day to which the 
may be adjourned, the presiding officer shall receive and record al 
evidence properly produced in support of the charge, or by the 
pleader or mukhtar and shall proceed to adjudicate on the charge. 

If such officer finds the charge established, and considf*'^ that 
the pleader or mukhtar should be suspended or dismissed m c - 
sequence, he shall record his finding and the grounds 
shall report the same to the High Court ; and the High Court may 
acquit, suspend, or dismiss the pleader or mukhtar. 
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Any District Judge or, with his sanction, any Judge subor- 
Suspension pending inves- dinate to him, any -Judge of a Court 
tigation. of Small Causes of a Presidency-town, * 

any District Magistrate or, with his sanction, any Magistrate sub- 
ordinate to him, and any Revenue Authority not inferior to a 
Collector, or, with the Collector’s sanction, any Revenue Officer 
subordinate to him, may, pending the investigation and the orders 
of the High Court, suspend from practice any pleader or mukhtar 
charged before him or it under this section. 

Every report made to the High Court under this section 
shall, — 

(a) when made by any Civil Judge subordinate to the Dis- 
trict Judge, be made through such Judge ; 

(5) when made by a Magistrate subordinate to the Magis- 
trate of the District, t be made through the Magis- 
trate of the Districtf and the Sessions Judge ; 

(c) when made by the Magistrate of the District, f be made 
through the Sessions Judge ; 

(i) when made by any Revenue Officer subordinate to the 
Chief Controlling Revenue Authority, be made 
through such Revenue Authorities as the Chief Con- 
trolling Revenue Authority may, from time to time, 
direct. 

Every such report shall be accompanied by the opinion of 
each Judge, Magistrate, or Revenue Authority through whom ot- 
which it is made. 

15. The High Court, in any case in which a pleader or 
Power to call for record in mukhtar has been acquitted under sec- 
aise of acquittal under sec- tion 1 4 Otherwise than by an order of 

the High Court, may call for the record, 
and pass such order thereon as it thinks fit. 

13. Notwithstanding anything cantained in any Letters Patent, 
Power to make rules for or in the Code of Civil Procedure, $ sec- 
“'“^I'^^rson appellate side tion 37 , clause (a), any High Court 
° established by Royal Charter may, from" 


* In s. 14, para, 5, the words quotea have been inserted by the Legal-*' 
Practitioners Act (IX. of 1884),' s. 4. 

t To be read as District Magistrate.-— See the Present Code of 
Criminal Procedure (Act V. of 1898), s. 3 (2). 

+ See now the new Code of Civil Procedure (Act V. of 1908), Or III. 

*1 2, corresponding with s. 37 of the Code of 1 88a (Act XI'V. of 1882). ’ ’ 
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ime to time, make rules consistent with this Act as to the following 
natters (namely) — 

(a) the qualifications and admission of proper persons to be 
mukhtars practising on the appellate side of such 
Court, 

(i>) the fees to be paid for the examination and admission of 
such persons ; 

(c) the security which^they may be required to give for 

their honesty|and good conduct ; 

(d) the suspension and dismissal of such mukhtars; and 

(<#) declaring what shall be deemed to be their functions, 
powers, and duties ; 

any'may prescribe and impose fines for the infringement of 
such rules not exceeding in any case five hundred rupees ; and 
such fines, when imposed, may be recovered as if they had been 
imposed in the exercise of the High Court’s ordinary original 
criminal jurisdiction. 


CHAPTER IV. 

Of Revenue-agents.** 

Power to make rules as to 17 * The Chief Controlling Revenue 

qualifications, &c., of reven- Authority may, from time to time, make 
ue-agents. rulesf consistent with this Act as to the 

following matters (namely) — 

(a) the qualifications, admission, and certificates of proper 
* persons to be revenue-agents ; ) 

{ 5 ) the fees to be paid for the examination and admission 
of such persons ; 

(c) the suspension and dismissal of such revenue-agent; 
and 


* Revenue- agents in Oudh may appear, plead, and act in suits under 
theOudh Rent Act (XIX. of i868).—5ee Act XVIII. of 1876, s. 25. ana 
the third clause of s. 2 of this Act. 

t For rules made under this section as to revenue-agents inr~ „ , 

(1) Assam, see the Assam Manual of Local Rules and Orders, 

*893, pp. 153-158. . r • f .rtf 

(2) North-Western Provinces, see North-Western Provinces Lis 

Local Rules and Orders, Ed. 1894, p. 76, , 
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{d) declaring what shall be deemed to be their functions, 
powers, and duties. 

All such rules shall be published in the local official Gazette, 

. . , , and shall thereupon have the force of 

Publication of rules. 

IS. On tne admission of any person as a revenue-agent 
Certificates to revenue- under section 1 7 , the Chief Controlling 
agents. Revenue Authority shall cause a certi- 

ficate, signed by such officer as such authority, from time to time, 
appoints in this behalf, to be issued to such person, authorizing him 
to practise up to the end of the current year in such revenue-offices 
as may be specified therein. 

At the expiration of such period, the holder of the certificate, 
if he desires to continue to practise, shall be entitled to have his 
certificate renewed by the Secretary of the Chief Controlling Reve- 
nue Authority, or by any other officer authorized by such authority 
in that behalf. 

On every such renewal, the certificate then in the possetision 
of such revenue-agent shall be cancelled and retained by such 
Secretary or other officer. 

Every certificate so renewed shall be signed by such Secretary 
or other officer, and shall continue in force to the end of the current 
year. 

Every officer so renewing a certificate shall notify the renewal 
to the Chief Controlling Revenue Authority. 

19. Every revenue-agmt holding a certificate issued under 
Enrolment of revenue- section 18 may apply to be enrolled in 

agent. any revenue-office mentioned therein, 

and situate within the limits of the territory under the Chief Con- 
trolling Revenue Authority ; and, subject to such rules as the Chief 
Controlling Revenue Authority may, from time to time, make in 
this behalf, the officer presiding in such office shall enrol him 
accordingly, and thereupon ne may practise as a revenue-agent in 
such office, and in any revenue-office subordinate thereto. 

20. Except as provided by this Act or any other enactment 

No person to act as agent ^he time being in force, no person, 

m revenue-offices unless Other than a pleader duly qualified under 
qualified. itig provisions hereinbefore contained, 

shall practise as a revenue-agent in any revenue-office, unless he 
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holds a 'certificate issued under section i 8 , and has been enrolled 
in such office or some other office to which it is subordinate ; 

Provided that any person duly authorized in this behalf may, 
with the sanction of the Chief Controlling Revenue Authority, or of 
an officer empowered by the Local Government in this behalf, 
transact all or any business in which his principal may be concerned 
in any revenue-office. 

The sanction mentioned in this section may be general or 
special, and may at any time be revoked or suspended by the 
authority or officer granting the same. 

21. The Chief Controlling Revenue Authority may suspend 
Dismissal of revenue- dismiss any revenue-agent holding 

agent convicted of criminal a Certificate issued under ttiis Act, who 
offence. is convicted of any criminal offence 

implying a defect of character which unfits him to be a revenue- 
agent 

22. * The Chief Controlling Revenue Authority may also* 
Suspension and dismissal after such enquiry as it thinks fit, suspend 

.of revenue-agents guilty of or dismiss any revenue-agent holding a 
unprofessional conduct. certificate as aforesaid — 

(a) who is guilty of fraudulent or grossly improper conduct 
in the discharge of his professional duty, or 

(3) who tenders, gives, or consents to the retention out of 
any fee paid nr payable to him for his services, of 
any gratification for procuring or having procured, 
the employment, in any legal business, of himself or 
any other revenue-agent, or 

{c) who, directly or indirectly, procures, or attempts to pro- 
cure, the employment of himself as such revenue- 
agent through, or by the intervention of, any person 
to whom any remuneration for obtaining such em- 
ployment has been given by him, or agreed or pro- 
mised to be so given, or 

(d) who accepts any employment in any legal business 

through a person who has been proclaimed as a tou 
under section 36 , or 

(e) for any other reasonable cause. 

•S. 22 has been substituted for the original by the Legal Practitioners 
Act (XI. of i8g6), s. 3, 
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23. I£ any revenue-agent holding a certificate issued under 

Procedure when revenue- ‘S charged with any SUch COn- 

agent is so charged in sub- duct in any office subordinate to the 
ordinate office. Chief Controlling Revenue Authority, or 

in the Court of any Munsif, the officer at the head of such office, 
or such Munsif, as the case may be, shall send him a copy of the 
charge and also a notice that, on a day to be therein appointed, such 
charge will be taken into consideration. 

Such copy and notice shall be served upon the person charged 
at least fifteen days before the day so appointed. On such day, or 
on any other day to which the enquiry may be adjourned, the officer 
or Munsif shall receive all evidence properly produced in support 
of the charge, or by the person charged, and shall proceed to ad- 
judicate on the charge. 

If the officer or Munsif finds the charge established, and con- 
siders that the person charged should be suspended or dismissed in 
consequence, he shall record his finding and the grounds thereof, 
and report the same to the Chief Controlling Revenue Authority j 
and such authority shall proceed to acquit, suspend, or dismiss him^ 

Any Revenue-officer not inferior to a Collector, and, with the 
Collector’s sanction, any Revenue-officer subordinate to him, or any 
Munsif in his district, may, pending the investigation and the orders 
of the Chief Controlling Revenue Authority, suspend from practice 
any revenue-agent charged before? him under this section. 

Where any officer acting under this section is subordinate to 
the Commissioner of a Division, he shall transmit the report through 
such Commissioner, who shall forward with the same an expression 
of his own opinion on the case. 

24. The Chief Controlling Revenue Authority, in any case 

Power to Chief Controlling .^hich a revenue-agent has been ac- 
Revenue Authority to call for quitted under section 23 otherwise than 

by an order of the Chief Controlling 
Revenue Authority, may call for the record, and pass such order 
thereon as seems fit. 
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CHAPTER V. 
Of Certificates. 


25. Every certificate, whether original or renewed, issued 
_ , ^ under this Act, shall be written upon 

ee or cet i ca es. Stamped paper of the value prescribed 

therefor in the second schedule hereto annexed, “ and of such des- 
cription as the Local Government may from time to time pres- 
cribe : '' 


Provided that a certificate issued on or after the first day of 
July in any year may be written on stamped paper of half the value 
so prescribed. 

“ Provided also that no stamped paper shall be required in the 
case of a certificate, whether original or renewed, authoiizing, under 
section 7 , a Vakil or Attorney on the roll of a High Court estab- 
lished by Royal Charter to practise as a Pleader, "f 

28. When any Pleader, Mukhtar, or Revenue-agent is suspend- 
Dismissed practitioners to cd OT dismissed under this Act, he shall 
surrender certificates. forthwith deliver up his Certificate to tile 

Court or ofiicer at the head of the office before or in which he was 
practising at the time he was so suspended or dismissed, or to any 
Court or officer to which the High Court or Chief Controlling 
Revenue Authority (as the case may be) orders him to deliver the 
same. 


” In 3. 25, the words quoted have been inserted by the Legal Practi- 
tioners -Acc (IX. of iSS-t), 3. S- Por instance of rule prescribing the stamp 
paper to be used for certificates, see Central Provinces List of Local Roles 
and Orders, Ed. 1896, p. 78. 

t The second proviso in s. 05 is added by the Legal Practi'.ion-rs 
(Amendmentj .Act (I. of 1908), s. 4. 
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CHAPTER VI. 

Of the Remuneration of Pleaders, Mukhtars, and Revenue- 

Agents. 

27. The High Court shall, from time to time, fix and regulate 
^ o Ae fees » payable by any parly in respect 

of the fees of his adversary's advocate, 
fix fees on civil and revenue pleader, vakil, mukhtar, or attorney 
proceedings. upon all proceedings (a) on the appellate 

side of, such Court, (d) in the case of a High Court not established by 
Royal Charter, on its original side, and (r) in subordinaie Courts, 
“and in respect of the fees of his adversarys revenue-agent ap- 
pearing, pleading, or acting under section 10 , "f 

The Chief Controlling Revenue Authority shall, from time to 
time, fix and regulate the fees t payable upon all proceedings in the 
revenue-offices by any party in respect of the fees of his adversary’s 
advocate, pleader, vakil, attorney, mukhtar, or revenue-agent. 

Tables of the fees so fixed shall be published in the local official 
Gazette. 

Nothing in this section applies to the 
menSd in section mentioned in the proviso to section 

30 . 

28. No agreement entered into by any pleader, mukhtar, or 

A8,e.„e„,s „i,h dienK. tevenue-ageM With any person retaining 

or employing him, respecting the amount 


* For rules as to pleaders’ fees made by — 

(/) Judicial Commissioner, Central Provinces, see the Central Pro- 
vinces List of Local Rules and Orders, Ed. 1896, p. 79 ; 

(2) High Court, Madras, see the rules quoted in the foot-note on p. 

6, supra, which were also framed under this section ; 

( 3 ) High Court, North-Western Provinces, see North-Western Pro* 

vinces List of Local Rules and Orders, Ed. 1894, p. 78 ; 

{4) Judicial Commissioner, Oudh (pleaders in Civil Courts), see 
North-Western Provinces List of Local Rules and Orders, 
Ed. 1894, p. 78. 

tTo 3. 27, the words quoted have been added by the Legal Practitioners 
Act (IX. of 1884), s. 6. 

X For rules as to fees in revenue-proceedings in— • 

(/) Central Provinces, see Central Provinces List of Local Rules and 
Orders, Ed. 1896, p. 80; 

(2) North-Western Provinces and Oudh, see North-Western Pro- 
vincss and Oudh List of Local Rules and Orders, Ed, 1894, 
pp. 76 and 77. > 1 
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and manner of payment for the whole or any part of any past or 
future services fees charges, or disbursements iLespect of b£e 
vis ° or revelue-agenrshdl 

'f writing, signed by such person, and is, 

within pteen days from the day on which it is executed, filed in the 
District Court, or in some Court; in which some portion of the busi- 
ness in respect of which it has been executed has been or is to be 
done. 

29. Where a suit is brought to enforce any such agreement, if 
Power to modify or cancel the agreement is not proved to be fair 

agreements. and reasonable, the Court may reduce 

the amount payable thereunder, or order it to be cancelled, and the 
costs, fees, charges, and disbursem ents in respect of the business 
done, to be ascertained in the same manner as if no such agreement 
had been made. ° 

30. Such an agreement shall exclude any further claim of the 
Agreements to exclude pleader, mukhtar, or revenue-agent 

further claims. beyond the terms of the agreement with 

respect to any services, fees, charges, or disbursements in relation 
to the conduct and completion of the business in respect of which 
the agreement is made, except such services, fees, charges, or 
disbursements, if any, as are expressly expected by the agreement. 

31. A provision in any such agreement that the pleader. 
Reservation of responsibili- mukhtar, or revenue-agent shall not 

ty for negligence. be liable for negligence, cr that he shall 

be relieved from any responsibility to which he would otherwise 
be subject as such pleader, mukhtar, or revenue-agent, shall be 
wholly void. 


CHAPTER VII. 

Penalties — 

82. Any person who practises in any Court or revenue-office 
On persons illegally practis- m contravention of the provisions of 
ing as pleaders, mukhtars, or section I o or section 20 shall be liable, 
revenue-agents. order of such Court or the officer at 

the head of such office, to a fine not exceeding ten times the 
amount of the stamp required by this Act for a certificate authorizing 
him so to practise in such Court or office, and, in-default of payment, 
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to imprisonment in the civil jail for a term which may extend to 
six months. 

He shall also be. incapable of maintaining any suit for, or en- 
forcing any lien with respect to, any fee or reward for, or with 
respect to, anything done, or any disbursement made, by him as 
pleader, mukhtar, or revenue-agent whilst he has been contraven- 
ing the provisio ns of either of such sections. 

33. Any pleader, mukhtar, or revenue-agent failing to deliver 
On suspended or dismissed uP his certificate as required by section 
pleader, &c., failing to deliver 26 shall be liable, by order of the Court, 
certificate. authority, or officer, to which or to whom, 

or according to whose orders, the delivery should be made, to a 
fine not exceeding two hundred rupees, and, in default of payment, 
to imprisonment in the civil jail for a term which may extend to 
three months. 


34. Any pleader, mukhtar, or revenue-agent, who, under the 
On suspended or dismissed provisions of this Act, has been suspended 
practitioner practising during or dismissed, and who, during such sus- 
suspension or after dismissal, pension or after such dismissal, practises 
as a pleader, mukhtar, or revenue-agent in any Court or revenue- 
office, shall be liable, by order of such Court or the officer at the 
head of such office, to a fine not exceeding five hundred rupees, 
and, in default of payment, to imprisonment in the civil jail for a 
term which may extend to six months. 


35. Every order under section 32 , 33 , or 34 shall be subject 
Revision of fines. revision by the High Court where the 

order has been passed by a subordinate 
Court, and by the Chief Controlling Revenue Authority where the 
order has been passed by an officer subordinate to such authority. 


36.® (/) Every High Court, District Judge, Sessions Judge, 
_ Power to frame and publish District Magistrate, and Presidency 
lists of touts. Magistrate, every Revenue-officer, not 

being below the rank of a Collector of a District, and the Chief 
Judge of every Presidency Small Cause Court (each as regards their 
or his own Court and the Courts, if any, subordinate thereto), may 
frame and publish lists of persons proved to their or his satisfaction. 


*S. 36 has been substituted for the original section (relating to penalty 
or receiving or giving commission) by the Legal Practitioners Act (XI. of 
logo), 3. 4. 
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by evidence of general repute or otherwise, habitually to act as 
touts, and may, from time to time, alter and amend such lists. 

(2) No person’s name shall be included in any such list until 
he shall have had an opportunity of showing cause against such 
inclusion. 

(j) A copy of every such list shall be kept hung up in every 
Court to which the same relates. 

The Court or Judge may, by general or special order, ex- 
clude from the precincts of the Court any person whose name is 
included in any such list. 

(5) Every person whose name is included in any such list shall 
be deemed to be proclaimed as a tout within the meaning of section 
13, clause (a), and section 23, clause (d). 


CHAPTER VIII. 


Misceixanhous. 


37. To facilitate the ascertainment of the qualifications men- 
Local Government to ap- tioned in Sections 6 and 17, respectively, 
point examiners. the Local Government shall, from time 

to time, appoint persons to be examiners for the purposes aforesaid, 
and may, from time to time, make regulations for conducting such 
examinations. 


88. Except as provided by sections 4, 5, 7,* 16, 25* 37, 3^' 
Exemption of High Court and 36, nothing in this Act applies to 
practitioners from certain advocates, vakils, and attorneys admit- 
parts of Act. enrolled by any High Court un* 

der the Letters Patent by which such Court is constituted, or to 
mukhtars practising in such Court, or to advocates enrolled '• un- 
der section 41 of this Act.”t 


39. When any person who holds a certificate as a mukbtar 
- . j- • , £ under section 7, and a certificate as a 

revenue-agen. ^der auction .8 ia »■ 
and revenue-agent’s certifi- pended or dismissed in one or a 
cates. capacities, he shall be deemed to be 

suspended or dismissed, as the case may be, also in the other. 

• The figures " 7 ” and “ 35 " are inserted by the Legal Practitioners 
(Amendment) Act ( 1 , of 1908), s. 5. A„"bv 

fin s. jS, the words quoted have been substituted for the wor, r 
the Chief Court of the Punjab,” by the Legal Practitioners Act ( 

1884), a. 7. 
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40 . Notwithstanding anything hereinbefore contained, no 
Pleaders, &C.. not to.be pleader, mukhtar, or revenue-agent 
suspended or dismissed with* shall bc suspended Or Uismisseu under 
out being heard. tjjjg unless he has been allowed an 

opportunity of defending himself before the authority suspending 
or dismissing him. 

41 * (/) A High Court not established by Royal Cnarter 
Power for certain High may, from time to time, With the previous 
Courts to enrol advocates. sanction of the Local Government, make 
rules as to the qualifications and admission of proper persons to be 
advocates of the Court, and, subject to such rules, may enrol such 
and so many advocates as it thins fit. 

(p) Every advocate so enrolled shall be entitled to appear for 
the suitors of the Court, and to plead or to act, or to plead and act 
for those suitors, according as the Court may by its rules determine, 
and subject to those rules. 

(j) The High Court may dismiss any advocate so enrolled, 
or suspend him from practice ; 

(^) Provided that an advocate shall not be dismissed or sus- 
pended under this section unless he has been allowed an oppurtun- 
iiy of defending himself before the High Court which enrolled him, 
“ and, except in the case of the Chief Court of the Punjab and the 
Chief Court of Lower Burma, "f unless the order of the High Court 
dismissing or suspending him has been confirmed by the Local 
Government. 

42 .J “ So much of Chapter VI. of Bombay Regulation II. 

Repeal of Acts I. of 1846 of 1827 as has not been repealed, ”§ 
and XX. of 1853. Act I. of 1846 {/br amending the law re- 

garding the appointment and remuneration of pleaders in the Courts 
pf the JSast India Company) zxidi Act XX. of 1853 (/a amend the 
law relating to pleaders in the Courts of the East India Company) 
are repealed. 


* S. 41 has been substituted by the Legal Practitioners Act (IX, of 
Co t')* original 3. 41 (relating to advocates of the Punjab Chief 

t in s. 41, sub 3. { 4 ), the words quoted have been inserted by the Lower 
Courts Act (VI. of 1900), Sch. I., Pt. 1 . 

+ S. 4a has been added by the Legal Practitioners Act (IX, of 1884), 

3. 9. 

words quoted in 6. 4a have been inserted by Act I, of 1903. 
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FIRST SCHEDULE : 

Enactments repealed. 

(See section 2.) 


Number and Date 

Title. 

Extent of Re- 

of Enactments. 

peal. 

Act XX, of z86s... 

To amend the law relating to 
Pleaders and Mukhtars. 

The whole. 

Act XXIX. of 1865. 

To amend the Pleaders, Mukhtars, 
and Revenue-agents Act, 1865. 

1 

So much as has 
not been repeal- 
ed. 

Act IX. of 1866 ... 

To extend [to the Sadar Court of 

1 the North-Western Provinces 
certain provisions of the Plea- 
ders, Mukhtars and Revenue- 
agents Act, 1865, and of Act 
No. XXIX. of 1S65. 

The whole. 

Act IV. of 1876 ... 

To authorize Revenue- agents to 
practise in certain suits in the 
Munsifs’ Courts of the Lower 
Provinces of Bengal. 

The Whole. 

Act XVII. of 1877. 

The Punjab Courts Act, 1877 ... 

Sections 42, 43 i 
44, and 45. 
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SECOND SHEDULE : 

Value of Stamps for Certificates. 

(See section 25.) 

I. 


For a certificate authorizing the holder to practise as a pleader — 

(fl) in the High Court and any subordinate Court — Rupees fifty ; 

(6) in any Court of Small Causes in a Presidency-town—Rupees 
twenty-five : 

(c) in all other subordinate Courts— Rupees twenty-five ; 

{d) in the Courts of Subordinate Judges, Munsifs, Assistant Commis- 
sioners, Extra Assistant Commissioners, and Tahsildars, in Courts of Small 
Causes outside the Presidency-towns, and in all Criminal Courts sub- 
ordinate to the High Court — Rupees fifteen. 

(e) in the Courts of Munsifs and any Civil or Criminal Court of first 
instance not hereinbefore specifically mentioned— Rupees five. 


II. 


For a certificate authorizing the holder to practise as a mukhtar — 

(/) in theHighCourtandany subordinate Court— Rupees twenty- fives 

Kg') in any Court of Small Causes in a Presidency-town — Rupees fifteen ; 

(A) in all other subordinate Courts — Rupees fifteen ; 

(»■) in the Courts of Subordinate Judges, Munsifs, Assistant Commis- 
sioners, Extra Assistant Commissioners, and Tahsildars in Courts of Small 
Causes outside the Presidency-towns, and in all Criminal Courts subordinate 
to the High Court — Rupees ten ; 

(/) in the Courts of Munsifs and any Civil or Criminal Court of first 
instance not hereinbefore specifically mentioned. — Rupees five. 

III. 

For a certificate authorizing the holder to practise as a revenue agent- 
ial in the office of the Chief Controlling Revenue Authority and in any 
revenue-office subordinate to such authority — Rupees fifteen. 

(f) in the office of a Commissioner, and in any revenue- office subordinate 
to a Commissioner — Rupees ten. 

(w) in the office of a Collector, and in any revenue-office subordinate 
to a Collector— Rupees five. 
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ACT NO. iX. OF 1908: 
The ladian Limitation Act, 1908. 


Passed by the Governor-General of India in Council. 
[Keceived His Excellency’s Assent 071 the jth August igo8.'\\ 


An Act to consolidate and ameni the Law for the Liiaitation of Suits ^ 

and for other purposes. 

Whereas it is expadient to consolidate and amend the law 
relating to the limitation of suits, appeals, and certain applications 
to Courts ; and whereas it is also expedient to provide rules for ac- 
quiring by possession the ownership of easements and other pro- 
perty ; It is hereby enacted as follows ; — 

PART I. 

Prelisiinary. 

Short title, extent, and 1 * (^) This Act may be called the 

•commencement. Indian Limitation Act, 1 908 : 

(a) It extends to the whole of British India ; and 

(5) This section and section 31 shall come into force at once. 
The rest of this Act shall come into force on the first day of Janu- 
ary 1909. 

DeBnitions. there is any- 

thing repugnant in the subject or con- 
text, — 

(/) “applicant” includes any person from or through whom 
an applicant derives his right to apply : 

(2) “ bill of exchange ” includes a hundi and a cheque. 

(5) “ bond ” includes any instrument whereby a person obliges 
himself to pay money to another, on condition that the obligation 
shall be void if a specihed act is performed, or is not performed, as 
the case may be : 

(■#) “ defendant ” includes any person from or through whom 
•a defendant derives his liability to be sued : 
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K, V ” includes a right not arising from contract 

oL''^nmfir“ f ^PP'oP'iaK! for hll' 

^Zinfin “>= “if ‘■'loogiog 10 onler.oran.thinf 

growing in, or attached to. or subsisting upon, the land of another: 

India^^^ foreign country " means any country other than British 


■ nothing shall be deemed to be done in 
good raith which is not done with due care and attention ; 

. {«!?) “plaintiff” includes any person from or through whom 

a plaintiff derives his right to sue : 

(9) promissory note ” means any instrument, whereby the. 
maker engages absolutely to pay a specified sum of money to another 
at a lime therein limited, or on demand, or at sight : 

^ ^ ^'^i^ does not include an appeal or an application;, 

(//) ‘‘ trustee dees not include a benamidar, a mortgagee 
remaining in possession after the mortgage has been satisfied, or a 
wrong-doer in possession without title. 


PART II. 

Limitation of Suits, Apjeals, and Applications, 

3. Subject to the provisions contained in sections 4 to 25 (in- 
_ Dismissal of suits, etc., clusive), every suit instituted, appeal pre- 
oniraitafion.^^’'’ ferred, and application made, after the 

, ■c'- " c 1 j , period of limiiation prescribed therefor 

by the Bust Schedule shall be dismissed, although limitation has not 
been set up as a defence. 

Explanaiioiu A suit is instituted, in ordinary cases, when 
the plaint is presented to the proper officer ; in the case of a pauper 
when his application for leave to sue as a pauper is made ; and 
in the case of a claim against a compan}' which is being wound up 
by the Court, when the claimant first sends in his claim to the offi- 
cial liquidator. 

Where the period of limitation prescribed for any suit, 
Where Court is closed appeal. Or application expires on a day 
when period expires. when the Court is closed, the suit, appeal/ 

or application may be instituted, preferred, on made on the day that 
Ihe Court re-opens. 
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5 . Any appeal or application for a review of judgment or 
Extension of period in for leave to appeal/ or any Other appU- 
certain cases. cation to which this Section may be made 

applicable by any enactment or rule for the time being in force, 
may be admitted after the period of limitation prescribed therefor, 
when the appellant or applicant satisfies the Court that he had suffi- 
cient cause for not preferring the appeal or making the application 
within such period. 

Explayiation. — The fact, that the appellant or applicant was 
misled by any order, practice, or judgment of the High Court in. 
ascertaining or computing the prescribed period of limitation, may 
be sufficient cause within the meaning of this section. 

6 . (/) Where a person entitled to institute a suit or make 
, , an application for the execution of a 

e^a isa 1 1 y. decree IS, at the time from which the 

period of limitation is to be reckoned, a minor, or insane, or an 
idiot, he may institute the suit or make the application within the 
same period after the disability has ceased as would otherwise have 
been allowed from the time prescribed therefor in the third column 
of the First Schedule. 

(a) Where such person is, at the time from which the period 
of limitaiiun is to be reckoned, affected by two such disabilities, or 
where, before his disability has ceased, he is affected by another 
disability, he may institute the suit or make the application within 
the s^me period, after both disabilities liave ceased, as would other- 
wise have been allowed from tLe time so prescribed. 

(5) Where the disability continues up to the death of such 
person, his legal representative may iubiitute the suit or make the 
application within the same period after the death as would other- 
wise have been allowed from the time so prescribed. 

{4) Where such representative is, at the date of the death, 
affected by any such disability, the rules contained in sub- sections 
(/) and (2) shall apply. 

lllitstrations. 

(a.) The right to sue for the hire of a boat accrues to A during his 
minority. He attains majority four years after such accruer : He may 
institute his suit at any time within three years from the date of his attain- 
ing majority. 

(6.) A right to sue accrues to Z during his minority. After the 
accruer, but while Z is still a minor, he becomes insane : Time runs against 
Z form the date when his insanity and minority cease. 


LIMITATION. 
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Disalibity of one of several 
plaintiffs or applicants. 


(c.) A right to sue accrues to X during his minority. X dies before 
attaming majority, and is succeeded by Y, his minor son : Time runs 
against Y from the date of his attaining majority. 

7 . Where one of several persons jointly entitled to institute a 

suit or make an application for the exe- 
cution of a decree is under any such 
disability, and a discharge can be given 

without the concurrence of such person, time will run against them 
all ; but, where no such discharge can be given, time will not run 
as against any of them until one of them becomes capable of giving 
such discharge without the concurrence of the others, or until the 
disability has ceased. 

lllustraiions, 

(a.) A incurs a debt to a firm of which B, C, and D are partners. B 
is insane, and C is a minor. D can give a discharge of the debt without 
the concurrence of B and C : Time runs against B, C, and D. 

(b.) A incurs a debt to a firm of which E, F, and G are partners. E 
and F are insane, and G is a minor ; Time will not run against any oi 
them until either E or F becomes sane, or G attains majority. 

8. Nothing in section 6 or in section 7 applies to suits to 

_ . , enforce rights of pre-emption, or shall 

pecia excep ions. deemed to extend, for more than 

three years from the cessation of the disability or the death of the 
person affected thereby, the period within which any suit must be. 
instituted or application made. 

Illustrations. 

(a.) A, to whom a right to sue for a legacy has accrued during his- 
minority, attains majority, eleven ye^rs after such accruer. A has, under 
the ordinary law, only one year remaii ing wuhin which to sue : But, under 

section 6 and this section, an extension of two j ears will be allowed nun 

making in all a period of three years from the date of his attaining major- 
ity, within which he may bring his suit. 

(6.) A right to sue for an hereditary office accrues to A, who st t^ 
time is insane. Six years after the accruer, A recovers his reason ; A 
six years, under the ordinary law, from the date when his insanity ceas 
within which to institute a suit. No extension of time will be given 
under section 6 read with this sectiv.n. 

(c.) A right to sue as landlord to recover posession from ® 
accrues to ..4, who is an idiot. A dies three years after f got 

idiccy continuing up to the date of his deaih : A's represer.tative m . 
has, under the ordinary law, nine years from the date of ..4 .s extend 

which to bring a suit. Section 6, read with this section, doe 
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that time, except where the representative is himself under disability when 
the representation devolves on him. 

9. Where once lime has begun to 

Continuous running of time. subsequent disability or inability 

to sue stops it : 

Provided that, where letters of administration to the estate of 
a creditor have been granted to his debtor, the running o 

prescribed for a suit to recover the debt shall be suspended wmlc 

the administration continues. 

10. Notwithstanding anything hereinbefore contained, no suit 

against a person in wnom property nas 
Suits against express trus- hgeome vested in trust for any specific 
tees and the, r representatives, his legal representa- 

tives or assigns (not being assigns for valuable consideration), or 
the purpose of following in his or their hands suen property, or 
proceeds thereof, or for an account of such property or procee s, 
shall be barred by any length of time. 


11. (/) Suits instituted in British India on contracts entered 

into in a foreign country are subject to the 
Suits on foreign contracts, jyjgg Qf limitation contained iu this Act. 


( 2 ) No foreign rule of limitation siiall be a defence to a suit 
instituted in British India on a contract entered into in a foreign 
country unless the rule has eslinguished the contract, and the parties 
were domiciled in such country during the period prescribed by 
such rule. 


PART III. 


Computation of Period of Limitation. 


12. (/) In computing the period of limitation prescribed for 
Exclusion of time in legal any suit, appeal, or applicafion. the day 
proceedings. from which such period 13 to be reCKonea 

shall be excluded. 


( 2 ) In computing the period of limitation prescribed for an 
appeal, an application for leave to appeal, and an application for a 
review of judgment, the day on which the judgment complained of 
was pronounced, and the time requisite for obtaining a copy of the 
decree, sentence, or order appealed from or sought to be reviewed, 
shall be excluded. 



luiitation. 
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the li£ requisite 
It IS rounded shall also be excJuLd ^ judgment on which 

applictiiolr Prescribed for'an 

copy of the award shall be excluded for obtaining a 

13. In computing the period of limitation prescribed for any 

ant-ruTsence^Tr^^^'BS am ks'h '^hich the defend- 

India and ccitain other terri- ^ een absent from British India, 

Jnl territories beyond british 

Government, shall be excluded ’ administration of the 

the period of limitation prescribed for 

without jurisdiction. plaintiff has been prosecuting with due 

ther in a Court of first civil proceeding, whe- 

defendant, shall be excluded \4erVth^ ?• 

the same cause of action and Is proceeding is founded upo" 

which, from detect of iurisdictinn ^ 

is unable to entertain it ^ other cause of a like nature 

application, the”Jime durillg £Sf th^ limitation prescribed for any 
ing with due diliffence nnnrf,« ^ applicant has been prosecnt- 

of first instance STn a Cote ofT Proceeding, whether if a Court 

the same relief, shall be excluded^'* h ^he same party for 

secuted in good faith in a Court thth from 

or other cause of a like nature, is taterenStll^”"' 

suit or applicadonisrastndhitlh^ which a former 

cation was instituted or made and thl^L°" f P''" 

therein ended, shall both be counted ^ ^ the proceedings 

or an ap^lj^rtrett~^°*^ purposes of this section, a plaintiff 

likeCui tth dXr of jSefom ^ ^ 
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15. (/) In computing the period of limitation prescribed for 
Exclusion of time during any Suit or application for the execution 

which proceedings are sus- of a decree, the institution or execution 

of which has been stayed by injunction 
or order, the time of the continuance of the injunction or order, the 
day on which it was issued or made, and the day on which it was 
withdrawn, shall be excluded. 

( 2 ) In computing the period of limitation prescribed for any 
suit, of which notice has been given in accordance with the require- 
ments of any enactment for the time being in force, the period of 
such notice shall be excluded. 

16. In computing the period of limitation prescribed for 
Exclusion of time during a suil for possession by a purchaser at a 

which proceedings to set aside sale in execution of a decree, the time 
•execution-sale are pending. during which a proceeding to set aside 

the sale has been prosecuted snail be excluded. 

17. (/) Where a person who would, if he were living, have a 
Effect of death before right right to institute a suit or make an 

to sue accrues. application, dies before the right accrues, 

the pariod of limitation ahall be computed from the time when 
•there is a legal represeniative of the deceased capable of instituting 
or making such suit or application. 

( 2 ) Where a person against whom, if he were living, a right 
to institute a suit or make an application would have accrued, dies 
before the r.'gtit accrues, the peiiod of limitation shall be cjinputed 
from the time when there is a legal representative of the deceased 
against whom the plaintiff may institute or make such suit or appli- 
cation. 

( 3 ) Nothing in sub-section (/) and ( 2 ) applies to suits to 
enforce rights of pre-emption, or to suits for the possession of im- 
moveable property, or of an hereditary office. 

18. Where any person having a right to institute a suit or 

Effect of fraud make an application has, by means of 

fraud, been kept from the knowledge of 
•such right, or of the title on which it is founded, 

or where any document necessary to establish such right has 
been fraudulently concealed from him, 

the time limited for instituting a suit or making an apolica-i 
'tion — ■ 
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(a) against the person guilty of the fraud or accessory there- 
to, or 

((5) against any person claiming through him otherwise than 
in good faith, and for a valuable consideration, 

shall be computed from the lime when the fraud first became 
known to the person injuriously affected thereby, or, in the case of 
the concealed document, when he first had the means of producing 
it or compelling its production. 

19. (/) Where, before the e.xpiration of the period prescribe 
Effect of acknowledgment ed for a suit or application in respect of 
in writing. any propery or right, an acknowledg- 

ment of liability in respect of such property or right has been made 
in writing signed by the party against whom such property or right, 
is claimed, or by some person through whom he derives title or 
liability, a fresh period of limitation shall be computed from the. 
time when the acknowledgment was so signed. 

(a) Where the writing containing the acknowledgment is 
undated, oral evidence may be given of the time when it was signed; 
but, subject to the provisions of tne Indian Evidence Act, iS/s.*" 
oral evidence of its contents shall not be received. 

Explanation 1 . — For the purposes of this section, an ac* 
knowledgraent may be sufficient though it omits to specify the exact 
nature of the property or right, or avers that the time for payment, 
delivery, performance, or enjoyment has not yet coma, or is accom- 
panied by a refusal to pav, deliver, perform, or parmit to enjoy, or 
is coupled with a claim to a set-off, or is addressed to a person 
other than the person entitled to the property or right. 

Explanaiio7i IL — For the purposes of this section, “signed 
means signed either personally or by an agent duly ” authorized in 
this behalf. 

ExplanaiioJi IIL — For the purposes of this section, an appli- 
cation for the execution of a decree or order is an application in 
respect of a right. 

20. (/) Where interest on a debt or legicy is, before the 

Effect of payment of inter- expiration of the prescribed 
est as such or of part'pay- as Such by the person liable to pay 
ment of principal. legacy, or by his agent duty 

authorized in this behalf, 
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or where part of the principal of a debt is, before the expira- 
tion of the prescribed period, paid by the debtor, or by his agent 
duly authorized in this behalf, 

a fresh period of limitation shall be computed from the time 
when the payment was made : 

Provided that, in the case of part-payment of the principal of 
a debt, the fact of the payment appears in the handwriting of the 
person making the same. 

(2) Where mortgaged land is in the possession of the mortga— 
Effect of receipt of produce gee, the receipt of the rent or produce of. 
of mortgaged land. such land sliall be deemed to be a pay- 

ment for the purpose of sub-section (/). 

Explanation . — Debt includes money payable under a decree- 
or order of Court. 

21 . (/) Tne expression “agent duly authorized in this behalf," 
Agent of person under dis' in sections 1 9 and 20, sliall, in the caso 

of a person under disability, include his 
lawful guardian, committee, or manager, or an agent duly author- 
ized by such guardian, committee, or manager to sign the ac- 
knowledgment, or make the pa)ment. 

(2) Nothing in the said sections renders one of several joint 
Acknowledgment or pay- contractors, partners, executors, or mort- 
ment by one of Several joint gagees chargeable by reason only of a 
contractors, etc. written acknowledgment signed, or of a 

payment made, by, or by the agent of, any other or others of them. 

22 . (/) Where, after the institution of a suit, a new plaintiff 
Effect of substituting or o*" defendant is substituted or added, 

fenda^t or the Suit shall, as regards him, be deemed 

" ‘ to have been instituted when he was so 

maae a party. 

(2) Nothing in sub-section (/) shall apply to a case where a 
party is added or substituted owing to an assignment or devolution 
of any interest during the pendency of a suit, or wnere a plaintiff is 
made a defendant or a defendant is made a plaintiff. 

23 . In the case of a continuing breach of contract, and in 
Continuing breaches and the case of a continuing wrong inde- 

pendent of contract, a fresh period of 
limitation begins to run at every moment of the tima during which-., 
the breach or the wrong, as the case may be, continues. 
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24. In the case of a suit for compensation for an act which 
Suit for compensation for docs not give rise to a cause of action 

act not actionable without unless some specific injury actually re- 
spjcial damage. therefrom, the period of limitation 

sliall be computed from the time wiien the injury results. 

Illusiration, 

A owns the surface of a field. B owns the subsoil. B digs coal there- 
out without causing any immediate apparent injury to the surface, but at 
last the surface subsides: The period of limitation in the case of a suit by 
A against B runs from the time of the subsidence- 

25. All Instruments shall, for tiie purposes of this Act, be 
Computation of time men* deemed to be made with reference to 

tioned in instruments. the Gregorian calendar. 

JUustrations^ 

{a.) A Hindu makes a promissory note bearing a Native date only, and 
rpayable four months after date ; The period of limitation applicable to a 
suit on the note runs from the e.xpiration of four months after date comput- 
ed according to the Gregorian calendar. 

(6.) A Hindu makes a bond, bearing a Native date only, for the repay- 
ment of money within one year; The period of limitation applicable to a 
auit on the bond runs from the expiration of one year alter date computed 
.according to the Gregorian calendar. 


PART IV. 


Acquisition of Ownership by Possession. 


26. (/) Where the access and use of light or air to and for 
Acquisition of right to any building have been peaceably enjoy- 
•easements. ed therewith as an easement, and as 

right, without interruption, and for twenty years, 


and where any way or watercourse, or the use of any 
or any other easement (whether allirmative or negative) ^ ^ ^ 

peaceably and openly enjoyed by any person claiming tu e ^ 

.as an easement, and as of right without interruption, an ot 
years, 

the right to such access and use of light or 
course, use of water, or other easement shall be absoiu 
.feasible. 
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Each of the said periods of iwenty years snail be taken to 
be a period ending within two years next before the institution of 
the suit wherein the claim to which such period relates is contested. 

(a) Where the propeny over which a right is claimed under 
sub-section I r) belongs to Government, that sub-ssction shall be 
read as if, for the words “ iwenty years/' the words ■' sixty years” 
were substituted. 

Explanaiion . — Nothing is an interruption within the meaningof 
this section unless, where there is an actual discontinuance of the 
possession or enjoyment by reason of an obstruction by the act of 
some person other than the claimant, and unless such obstruction 
is submitted to or acquiesced in for one >ear after the claimant has 
notice thereof, and of the person making or authorizing the same 
to be made. 

Illustrations. 

(a.) A suit is brought in 1911 for obstructing a right of way. The de- 
fendant admits the obstruction, but denies the right of way. The plaintiff 
proves that the right was peaceably and openly enjoyed by him, claiming 
title thereto as an easement and as of right, without interruption from ist 
January 1890 to ist January 1910 ; The plaintiff is entitled to judgment. 

(6.) In a like suit the plaintiff shows that the right was peaceably and 
openly enjoyed by him for twenty years. The defendant proves that the 
plaintiff, on one occasion during the twenty years, h.ad asked itis leave to 
enjoy the right t The suit shall be dismissed. 

27 . Where any land or water upon, over, or from which any 
Exclusion in favour of easement has been enjoyed or derived 
reversioner of servient tene- has been held under or by Virtue of any 

interest for life or any term of years e.x- 
ceeding three years from the granting thereof, tlie time of the enjoy- 
ment of such easement during the continuance of such interest or 
term shall be excluded in the computaiior, of the period of twenty 
years in case the claim is, within tliree years next after the deter- 
mination of such interest or term, resisted by the person entitled, 
on such determination, to the said land or water. 

Illustration. 

A sues for a declaration that he is entitled to a right of way over B's 
land. A proves that he has enjoyed the right for twenty-five years; but B 
shows that, during ten of these years, C, a Hindu widow, had a life interest 
in the land ; that, on C’s death, became entitled to the land, and that 
within two years after C's death, he contested A’s claim to the right ; The- 
suit must be dismissed, as A, with reference to the provisions of this sec- 
tion, has only proved enjoyment for fifteen years. 
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28 . At the determination of the period hereby limited to any 
Extinguishment of right to person for instituting a suit for possession 
property. of any property, his right to such pro- 

perty shall be extinguished. 


PART V. 

Savings and Repeals. 


Savings. 29 . (/) Nothing in this Act shall — 

(a) affect the Indian Contract Act, 1873,* section 25 : 

( 3 ) affect or alter any period of limitation specially prescrib- 
ed for any suit, appeal, or application by any special 
or local law now or hereafter in force in Biiiish 
India. 


(a) Nothing in this Act shall apply to suits under the Indian 
Divorce Act.f 

(j) Sections 26 and 27 and the definition of “easement” in 
section 2 shall not apply to cases arising in territories to which the 
Indian Easements Act, 1882,$ may for the time being extend. 


Provision for suits for 
which the period prescribed 
is shorter than that prescrib- 
ed by the Indian Limitation 
Act, iS77.§ 


30 . Notwithstanding anything herein contained, any suit for 

which the period of limitation prescribed 
by this Act is shorter than the period of 
limitation prescribed by the Indian 
lation Act, 1 877 5 may be instituted within 
the period of two years next after the 

passing of this Act, or within the period prescribed for such suit by 
the Indian Limitation Act, 1877,5 whichever period expires first. 

31 . (/) Notwithstanding anything contained in this Act or in 
Provision for suits by 

certain morigagses in terri- territories mentioned in tne oec 

tories mentioned in ihe dule, a Suit for foreclosure or a suit tor 

Second Schedule. Sale by a mortgagee may be instituted 

within two years from the date of the passing of this Act, or wit in 
sixty years frcm the date when the money secured by the m or gage 
became due, whichever period expires first; and no sue suit in i le 
said territories instituted within the said period of sixty years, an 


+ Act V. of 1882, 
j Act XV. of 1877. 


* Act IX. of 1872. 
t Act IV. of i 86 g. 
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pending, at the date of the passing of this Act, either in a Court 
of first instance or of appeal, shall be dismissed on the ground that 
a twelve years' rule of limitation is applicable. 

( 2 ) Where, in the aforesaid territories, the claim of a mortgagee 
for foreclosure or for sale has been wholly or in part dismissed 
‘ or withdrawn after the twenty-second 'day of July 1907, and before 
the passing of this Act, either in a Court of first instance or of ap- 
, peal, on the ground that a twelve years’ rule of limitation applied 
to such claim, the case may be restored on an application in writing 
to the Court by which the claim was dismissed, or in which it was 
withdrawn, provided the application is made within six months from 
the date of the passing of this Act : and, on such restoration, the 
provisions of sub-section (/) shall apply. 

32 . The enactments mentioned in the Third Schedule are 
P repealed to the extent specified in the 

fourth column thereof. 


1 6 LisirrATxoN. [Act- IX. 

■ THE FIRST SCHEDULE. ' 

(SiS sedion 3.) 

First Division ; Suits. 


Description of suit. 


I. — To contest an award of the 
Board of Revenue under the 
Waste Lauds (claims) Act, 
1863* 


-For compensation for doing or 
for omitting to do an act 
alleged to be in pursuance 
of any enactment in force 
for the time being in British 
India. 


3. — Under the Specific Relief Act, 
1877,1 section g, to recover 
possession of immoveable 
property. 


-Under the 
Workmen 


i860, t section i. 


Employers 

(Disputes) 


and 

Act, 


5. — Under the summary procedure 
referred to in section 128 (2) 
(/) of the Code of Civil 
Procedure, 1908 § 


Period of 
limitation. 


Pari 
Thirty days 

Thirty days 


Pari II.— 
Ninety days 

Ninety days 


Part IIL— 
Six -months. 

Six months. 


Ditto 


Ditto 


Time from which 
period 


begins to tun. 


When notice of the 
award is delivered to 
the plaintiff. 


When the act or omis- 
sion takes place. 


When the disposses- 
sion occurs. 


When the wages, hire, 
or price of work 
claimed accrue or 
accrues due. 

When the debt or liqui- 
dated demand be- 
comes payable, or 
when the property 
becomes recover- 
able. 


♦ Act XXIIL of 1863. 
t Act I. of 1877. 


I Act IX. of i860. 
§ Act V. of 1908. 
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THE FIRST SCHEDULE— 


First Division : Suits — conid. 


Description of suit. 

Period of 
limitation. 

Time from which 
period begins to run. 


Part IV.-' 
One year. 


6.— -Upon a Statute, Act, Regula- 
tion, or Bye-law, for a penal- 
ty or forfeiture. 

One year ... 

When the penalty or 
forfeiture is incurred. 

7.— For tVift wages of a ViooseWd 
servant, artisan, or labourer 
not provided for by this 
Schedule, article 4. 

Ditto 

When, the wages ac- 
crue due. 

8.— For the price of food or drink 
sold by the keeper of a hotel, 
tavern, or lodging-house. 

Ditto 

When the food or 
drink is delivered. 

9.— For the price of lodging 

Ditto ... 

When the price be- 
comes payable. ’ ^ 

10.— To enforce a right of pre-emp- 
tion, whether the right is 
founded on law or general 
usage, or on special contract. 

Ditto 

When the purchaser 
takes, under the sale 
sought to be im- 
peached, physical 
possession of the 
whole of the proper- 
ty sold, or, where the 
subject of the sale 
does not admit of 
physical possession, 
when the instrument 
of sale is registered. 

j 11.— By a person, against whom any 
, of the following orders has 

been made to establish the 

right which he claims to the 

property comprised in the 

/ order— 

Ditto 

1 

The date of the order 


Act IX., 1908.— 3. 
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THE FIRST SCHEDULE^cM/d 

First Division; Suits— 


Description of suit. 

Period of 
limitation. 

Time from which 
period begins to run. 

(/) Order under the Code of 
Civil Procedure, 1908,* 
on a claim preferred to, or 
an objection made to the 
attachment of, property 
attached in execution of a 
decree j 

(2) Order under section 28 of 
the Presidency Small 
Cause Courts Act, iS82.t 

Part IV,— 
Om year — 
contd. 


aiA,— By a person against whom 
an order has been made under 
the Code of Civil Procedure, 
1908,* upon an .application 
by the holder of a decree 
for the possession of immove- 
able properly or by the pur- 
chaser of such property sold 
in execution of a decree, 
complaining of resistance 

or obstruction to the delivery 
of possession thereof, or 
upon an application by any 
, person dispossesed of such 
property in the delivery of 
possession thereof to the 
decree-holder or purchaser, 
to establish the right which 
he claims to the present pos- 
session of the property com- 
prised in the order. 

One year j 

1 

The date of the order. 


• Act V. of 1908. 


t Act XV. of 1882. 
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THE FIRST SCHEDULE— 

FiasT Division-: Suits — conid.^ 


Descriptiqa of suit. 

Period of 
limitation. | 

Time from which 
[leriod begins to run. 


Part 1V.~ 
One year — 
contd. 


la. — To set aside any of the follow- 
ing sales : — 

la) sale in execution of a decree 
of a Civil Court ; 

One year... 

When the sale is 
confirmed, or would 
otherwise have be- 
come ftnai and con- 
clusive had no such 
suit been brought. 

(5) sale in pursuance' of decree 
or order of a Collector or 
other officer of revenue ; 



.(c) sale for arrears of Govern, 
ment revenue, or for any 
demand recoverable as 
such arrears ; 



" sale of a patni taluq sold for 

current arrears of rent. 


' 

Mnplanation. — In this article " patni ” 
includes any intermediate 
tenure saleable for current 
arrears of rent. 

\ 

1 

! 

• J 

*3*“To alter or set aside a decision 
or order of a Civil Court in 
any proceeding other than a 
suit. 

Ditto ... 

The date of ,the final 
decision or' order in ' 
the case by' a Court 
competent to de- 
termine' it finally. 

M'““To set aside any act or order 
of an officer of Government 
in his official capacity, not 
herein otherwise expressly 
y . . provided for. 

_ " f V , , • 

Ditto 

‘ The date of the act - 
or order. 
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LIMITATION. 


LAct IX 


THE FIRST SCHEDULE— conid. 

First Division : Suits — con/a . ; 


Description of suit. 

Period of 
limitation. 

Time from which 
period begins to tun 


Part JV.-~ 
One year — 
contd. 


15. — Against Government to set aside 
any attachment, lease, or 
transfer of immoveable pro- 
perty by the revenue-authori- 
ities for arrears of Govern- 
ment revenue. 

One year ... 

When the attach' 
ment, lease, 0: 
transfer is made. 

. t 

jd.— Against Government to recover 
money paid under protest in 
satisfaction of a claim made 
by fhe revenue-authorities on 
account of arrears of revenue, 
or on account of demands 
recoverable as such arrears. 

Ditto 

When the payment if 
made. 

17, — Against Government for com- 
pensation for land acquired 
for public purposes. 

Ditto 

The date of deter 
mining the amoun' 

of the compensation 

18. — Like suit for compensation 

when the acquissition is not 
completed. 

Ditto 

The date ot the re 
fusal to complete' 

Ig.— For compensation for false im- J 
prisonment. 

Ditto 

When the imprison* 
ment ends. 

20.— By executors, adiriinistrators, 
or , representatives under the 
Legal Representatives’ Suits 
,Act, 1855.’ 

Ditto ... 

The date of the death 
of the person wrong.* 
ed. 

21. By executors, administrators, 

or representatives under the 
Indian Fatal Accidents Act, 
x85St- 

Ditto 

i 

The date of tbedeitb 
of the person kille®' 


* Act Xir. of 1855. ‘ f Act XUl. of i8sS- 
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LIMITATION. 
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THE FIRST SCHEDULE— 


First Division : Suits — conid. 


Description o£ suit. 

Period of 
limitation. 

Time from which 
period begins to run. 


Part VI.— 
One year — 
contd. 


23 . — For compensation for any other 
injury to the person. 

One year ... 

When the injury is 
committed. 

-23. — For compenMtion for a mali- 
cious prosecution. 

Ditto 

When the plaintiff is 
acquitted or the pro^ 
secution is otherwise 
terminated. 

[24.— For compensation for libel 

Ditto 

When the libel is pub- 
lished. 

as.— For compensation for slander ... 

1 

Ditto 

! 

When the words are 
spoken or, if the 
words are not action- 
able in themselves, 
when the special 
damage complained 
of results. 

26. — For compensation for loss of 
• service occasioned by the 

. seduction of the plaintiff’s 

servant or daughter. 

Ditto ••• 

j 

When the loss occurs. 

^7. For compensation for inducing 
a person to brealc a contract 
with the plaintiff. 

Ditto 

The date of the breach. 

’ 28.— For compensation for an illegal, 
irregular, or excessive dis- 
tress. 

Ditto ... 

The date of the dis- 
tress. 

i;;, ag.— For compensation for wrongful 
^ seizure of moveable property 

under legal process. 

Ditto ... 

The date of the seiz- 
ure. 

/ 
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LDJrrAXION. 


fActI?' 


THE FIRST SCHEDULE.~f^»«A/. 

First .Division : Suits — cantd. 


Description of suit. 

Period of 
limitation. 

Time from which 
period begins to run, 


Pari /P.— 
One year — 
concld. 


30.— -Against a carrier for compen- 
sation for losing or injuring 
goods. 

One year ... 

When the loss or in 
jury occurs. 

31.— Against a carrier for compen- 
sation for non-delivery of, or 
delay in delivering, goods. 

Ditto ... 

When the good! 
ought to be deli 
vered. 


Pari V,~Tv 3 ti 
years* 

• 

33. — Against one who, having a rioht 
to u-se property for specifi>' 
purposes, perverts it to other 
purposes. 

Two years... 

When the perversio® 
first becomes known 

1 to 1 he person injur* 
ed thereby. 

33*““Under the Lfg.-il Rf-presenta- 
tives' Suits Act, 1855,* 
against an e.xecutor. 

Ditto 

When thewtongcora- 
plained of is done. 

34 > — Under the same Act* against an 
administrator. 

Ditto 

Ditto. 

35.-— Under the same Act* against any 
other representative. 

Ditto 

Ditto. 

36.— -For compensation for any mal- 
feasance, misfeasance, or non- 
feasance independent of con- 
tract, and not herein special- 
ly provided for. 

Ditto 

When ihe 

ance. misfeasance,^ 

non-feasance taW* 

place. 


* Act XIIL of 1855. 
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LUUTATION. 




THE - FIRST SCHEDULE— 

First Division: Suits — can/cf. 


Description of suit. 

Period of 
limitation. 

Time from which 
period begins to run. 


Fart FA— 
Three years. 


37. — For compensation for obstruc- 
ting a way or a watercourse. 

Three years. 

The date of the 'ob- 
struction. 

38. — For compensation for diverting 
a water-course. 

Ditto ... 

The date of the diver- 
sion. 

39. — For compensation for trespass 
upon immoveable property. 

Ditto 

The date of the tres- 
pass. 

40.— -For compensation for infringing 
copyright or any other exclu- 
sive privilege. 

Ditto 

The date of the in- 
fringement. 

41 . — To restrain waste 

Ditto 

When the waste be- 
gins. 

42.— For compensation for injury 
caused by an injunction 
wrongfully obtained. 

Ditto ... 

When the injunction 
ceases. 

* 

43-~-Under the Indian Succession 
Act, tS6s* section 320 or 
section 321, or under the 
Probate and Administration 
Act, i88i,+ section 139 nr 
section 140, to compel a re- 
fund by a person to whom an 
execuii r or administrator has 
paid a legacy or distributed 
assets. 

Ditto 

The dale of the pay- 
mentor distribution. 


Act X. of 1865. 


t- Act V. of 1881. 
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LUirrATION. 


[Act IX. 


THE FIRST SCHEDULE-^a;;/^/. 
First Divisiok,; Surrs — can/d. 


Description of suit. 

Period of 
limitation. 

Time from which 
period begins to run. 

44.— By a ward who has attained 

Far/ VI.-. 
Thresyears — 
contd. 

Three years. 

When the ward at- 

majority, to set aside a trans* 


tains majority. 

fer of property by his guar- 
dian. 

45, — To contest an award under any 

Ditto ... 

The date of the final 

of the following Regulations 


award or order in the 

of the Bengal Code 


case. 

The Bengal Land-revenue Settle- 
ment Regulation, 1822.* 

The Bengal Land-revenue Settle- 
ment Regulation, i825.t 

The Bengal Land-revenue (Settle- 
ment and Deputy Collec- 
tors) Regulation, 1833 4 

46. — By a party bound by such award 

Ditto 

Ditto. 

to recover any property com- 
prised therein. 

47. — By any person bound by an 

Ditto ... 

The date of the final 

order respecting the posses- 


order in the case. 

sion of immoveable property 
made under the Code of Cri- 
minal Procedure, i 8 g 8,5 or 
the Mamlatdars’ Courts Act, 
igo6,ll or by any one claim- 
ing under such person, to 
recover the property com- = 
prised in such order. I 




* Ben. Reg. VII. of 1822. 
t Ben. Reg. IX. of 1825. 


i Ben. Reg. IX. of 1833. 

§ Act V. of 1898. l| Bom. 


Act II. of 190^^ 




of.igoS.] 


LIMITATIOH. 


2?- 


THE FIRST SCHEDULE.--i:<j«/i. 
First Division: Suns — contd'. 


Description of suit. 

Period of 
limitation. 

Time from which 
period beings to run. 


Part VI.— 
Three years — 
contd. 


48. — For specific moveable property 
lost, or acquired by theft, 
or dishonest misappropria- 
tion or conversion, or for 
compensation for wrongfully 
taking or detaining the 
same. 

Three years. 

When the person bav«» 
mg the right to the 
possession’ of the 
property first learns 
in whose possession 
it is. 

49.— For other specific moveable 
property, or for compensa- 
tion for wrongfully taking 
or injuring or wrongfully 
detaining the same. 

Ditto 

i 

When the property is 
wrongfully taken or 
injured, or when the 
detainer’s possession 
becomes unlawful. 

50. — For the hire of animals, vehicles, 
boats, or house-hold furni- 
ture. 

Ditto 

1 

When the hire be- 
comes payable. 

51. — For the balance of money ad- 
vanced in payment of goods 
to be delivered. 

Ditto 

1 

When the goods 
ought to be deliver- 
ed. 

52. — For the price of goods sold and 
delivered, where no fixed 
period of credit is agreed 
upon, 

Ditto 

The date of the deli- 
very of the goods. 

S3. — For the price of goods sold and 
delivered to be paid for after 
the expiry of a fixed period 
. of credit. 

Ditto 

When the period of 
credit expires. 

54 ' — For the price of goods sold and 
'■ delivered to be paid for by a 

bill of exchange, no such bill 
being given. 

Ditto 

When the period of 
the proposed bill' 
elapses. 
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USUTATION. 


[Act W 


( 

THE FIRST SCHEDULE— ««/(/. 

/ 

First Division: Suits — contd. 


Description of suit. 

Period of 
limitation. 

Time from which 
period begins to tun. 


Part VI.— 
Thrse years 
contd. 


5S-'~For the {price of trees or grow- 
ing crops sold by the plaint* 
iff to the defendant where no 
fixed period of credit is 
agreed upon. 

Three years. 

The date of the sale. 

56.— For the price of work done by 
the plaintiff for the defend 
ant at his request, where no 
time has been fixed f ^r pay i 
ment. 

Ditto 

When the work is 
done. 

57. — For m ney payable for money 
lent. 

j 

Ditto 

When the loan is 
made. 

58. — Like suit when the lender has 
given a cheque for thv; 
money. 

i Ditto ... j 

When the cheque is- 
paid. 

f 

money lent under an agree- 
iHf-nt ihat it shall be payable 
on demand. 

Ditto ... 

When the loan i* 
made. 

60.— For monev denosited under an 
agreeement that it shall be 
payable on demand, includ- 
ing money of a customer in 
th.- hands of his banker so 
payable. 

Ditto 

When the demand is 
made. 

6x.— -For money payable to the 
plaintiff for money paid for 
the defendant. 

Ditto 

When the money is- 
paid. 
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LimTATION. 




THE FIRST SCHEDULE^cw/c/. 

First Division : , Suits — contd. 


Description of suit. 

Period of 
limitation. 

Time from which 
period begins to run. 


Part VI.~ 
Three years — 
— contd. 


62. — For money payable by the de- 
fend<int to the plaintiff for 
money received by the de- 
fendant for the plaintiff’s 
use. 

Three years. 

When the money is- 
received. 

1 

63. — For money payable for interest 
upon money due from the 
defendant to the plaintiff. 

Ditto 

When the interest be- 
comes due. 

'^64, — For money payable to the plaint- 
iff fcr money found to be 
due from the defendant to 
the plaintiff on accounts 
stated between them. 

1 

! 

Ditto ... 

When the accountss 
are stated in writing 
signed by the defen- 
dant or his agent 
duly authorized in 
this behalf, unless 
where the debt is, by- 
asimultaneous 
agreement in writing 
signed as aforesaid, 
made payable at a 
future time, and then, 
when that time 
arrives. 

65* — For compensation for breach of 
a promise to do anything at 
a specified time, or upon the 
happening of a specified con- 
tingency. 

Ditto 

When the time speci- 
fied arrives or the 
contingency hap- 
- pens. 

66. — On a single bond, where a day 
, is specified fur payment. 

Ditto 

The day so specified. 

a single bond, where no 
such day is specified. 

Ditto 

i 

1 

j 

1 The date of executing 
the bond. 
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LIM1TA.T10N. 


CActll 


THE FIRST SCHEDULE— 

First Division: Suits — conid. 


Description of suit. 

Period of 
limitation. 

Time from which 
period begins to run. 


Part VL— 
Three years — 
— -contd. 


68. — On a bond subject to a condi- i 
tion. 

Three years. 

When the condition 
is broken. 

6p. — On a bill of exchange or pro- I 
missory note payable at a 
' fixed time after date. 

Ditto ... 

i 

When the bill of note 
fails due. 

70. — On a bill of exchange payable 
at sight, or after sight, but 
not at a fixed time. 

1 Ditto 

When the bill is pre 
seated. 

'yi.—On a bill of exchange accepted 
payable at a particular place. 

Ditto 

When the bill is pre- 
sented at that place. 

72. — On a bill of exchange or pro- 
missory note payable at a 
fixed time after sight or after 
demand. 1 

Ditto 

When the fixed time 
expires. 

;73.— On a bill of exchange or pro- 
^ missory note payable on 

demand and not accompani- | 
ed by any writing restraining : 
or postponing the right to ' 
sue. 

Ditto 

The date of the bill 
or note. 

f C ' 

1 

f 

74. — On a promissory note or bond 
payable by instalments. 

Ditto 

The expiration of the 
first terns of pay- 
ment as to the part 
then payable; and 
for the other parts, 

the expiration of the 
respective terms of 
payment. 
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UMITATION. 


THE FIRST , SCHEDULE— 

First .Division : Suits — coatd. 


Description of suit. 

Period of 
limitation. 

i Time from which 
period begins to run. 


Part VI.— 
Three years— 
contd. 


75. — On a promissory note or bond 
payable by instalments, which 
provides that, if default be 
made in payment of one or 
more instalments, the whole 
shall be due. 

Three years. 

1 

When the default is* 
made, unless where* 
the payee or obligee 
waives the bmefit of 
the provision, and. 
then when fresh de^ 
fault is m.ade in re- 
spect of which there, 
is DO such waiver. 

76. — On a promissory note given by 
the maker to a third person 
to be delivered to the payee 
after a certain event should 
happen. 

1 

Ditto ... 

The date of the deli- 
very to the payee. 

77.— On a dishonoured foreign bill, 
where, protest has been made 
and notice given. 

Ditto 

When the notice i> 
given. 

78. — By the payee against the drawer 
of a bill of exchange, which 
has been dishonoured by 
non-acceptance. 

Ditto 

The date of the re- 
fusal to accept. 

79.— -By the acceptor of an accom- j 
modation-bill against the 
drawer. 

Ditto 

When the acceptor 
pays the amount of 
the bill.. 

80. — Suit on a bill of exchange, pro- 
missory note, or bond not 
herein expressly provided 
for. 

Ditto 

When the bill, note, 
or bond becomes- 
payable. 

81 — By a surety against the principal 
debtor. 

Ditto 

.When the surety pays' 
the creditor. 
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LIMITATION. 


[Ac IX. 



Description of suit. 


Period pf 
limitation. 


Time from which 
period begins to run. 


-By a surety against a ca-surety. 


53, — Upon any other contract to in- 
demnify. 

5^, — By an attorney or vakil for his 
costs of a suit or a particular 
business, there being no ex- 
press agreement as to the 
time when such costs are to 
be paid. 


y” 53.— For the balance due on a mutual, 
open, and current account, 
where there have been reci- 
procal demands between the 
parties. 


■86.— -On a policy of insurance, when 
the sum assured is payable 
immediately after proof of 
the death or loss has been j 
given to or received by the 1 
insurers. 


87. — By the assured to recover pre- 
mia paid under a policy void- 
able at the election of the 
insurers. 


Part VI.— 

Three years — 
contd. 

Three years. When the surety pays 
anything in excess 
of his own share. 

Ditto ... When the plaintiff is 
actually damnified. 

Ditto ... The date of the termi- 
nation of the suit or 
business, or (where 
the attorney or vakil 
properly disconti- 
nues the suit or busi- 
ness) the date of 
such discontinuance. 

Ditto ... The close of the year 
in which the last 
item admitted or 
proved is entered in 
the account ; such 
year to be computed 
as in the account. 

Ditto ... When proof of the 

death orloss IS given 

or received to or by 
the insurer, whether 
by or from the plain- 
tiff or any other per- 
son. 

Ditto ... When the insurers 

elect to avoid the 
policy. 
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LIHITATION. 


3 ^ 

THE FIRST SCHEDULE-~co«/^/. 


First Division: SuLTS~~-con/d.. 


Description of suit. 

Period of 
limitation. 

Time from which 
period begins to run. 


Part VI.— 
Three years— 
contd. 


88.— Against a factor for an account 

Three years. 

When the account is, 
during the continu- 
ance of the agency, 
demanded and refus- 
ed, or, where no such 
demand is made, 
when the agency ter- 
minates. 

89. — By a principal against his agent 
for moveable property receiv- 
ed by the latter and not ac- 
counted for. 

Ditto ... 

Ditto. 

90. — Other suits by principals against 
agents for neglect or miscon- 
duct 

Ditto ... 

When the neglect or 
misconduct becomes 
known to the plaint- 
iff. 

gi.— To cancel or set aside an instru- 
ment not otherwise provid- 
ed for. 

Ditto ... 

When the facts entit- 
ling the plaintiff to 
have the instrument 
cancelled or set aside 
become known to 
him. 

92. — To declare the forgery of an 
instrument issued or regis- 
tered. 

Ditto ... 

When the issue or re- 
gistration becomes 
known to the plain- 
iff. 

93'"~To declare the forgery of an 
instrument attempted to be 
enforced against the plaintiff. 

j 

Ditto ... 

The date of >the at- 
tempt. 
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lduxatiok. 


[Act IX; 


THE FIRST SCHEDULE-f.,;/^. 

Fikst Division ; Suns—cmicf^ 


Dtacription of suit. 


94. — For property which the plaintiff 
has conveyed while insane. 


95. — To set aside a decree obtained 
b>' fraud or for other relief 
on the ground of fraud. 


I Period of I Time from 


limitation. 


which 
period begins to run. 


Pari VL- 
''Tkree years — 
contd. 


Three years. | When the plaintifl is- 
restored to sanity, 
and has knowledge 
of the conveyance. 


Ditto 


96,— For relief on the ground of mis- j Ditto 
take. 


97.— For money paid upon an e.\ist 
ing consideration which after- 
wards fails. 


98.— To make good out of .the general 
estate of a deceased trustee 
the loss occasioned by 
breach of trust. 


) 9 ‘- 


-For contribution by a party 
who has paid the whole or 
more than his share of the 
amonnt due under a joint 
decree, or by a sharer in a 
joint estate who has paid the 
whole or more than his share 
of the amount of revenue 
due from himself and his 
co-sharers. 


Ditto 


Ditto 


Ditto 


When the fraud be- 
comes known to the 
party wronged. 


When the mistake be- 
comes known to the 
I plaintiff. 

The date of thefailurer} 


The date of the trus-j 
tee’s death, or if the 
. loss has not'then re- 
I suited, the date of 
the Joss. 

The date of the pay- 
ment in excess of the 
plaintiff’s own share. 
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THE FIRST SCHEDULE— 

\ 

First Division: SviTS—contd. 


Description of suit. 

Period of 
limitation. 

Time from which 
period begins to run. 

5 

Pari VI — 
^hree years — 
contd. 


100.— By a co-trustee to enforce against 
the state of a deceased 
trustee a claim for contribu- 
tion. 

Three years. 

When the right .to 
contributioh accrues. 

loi. — For a seaman’s wages 

Ditto 

The end of the voyage- 
during which the 
wages are earned.’ 

IQ2,— -For wages not otherwise ex- 
pressly provided for by this 
Schedule. 

Ditto 

When the wages ac- 
crue due. 

103. — By a Muhammadan for exigible 
dower {mu’ajjal). 

Ditto .ts 

When the dower is de- 
manded arid refused^ 
or (where, during the- 
continuance of the 
marriage, no such 
demand has been- 
made) when the mar- 
riage is dissolved- by 
death or divorce. 

104. — By a Muhammadan for deferred 
dower {muwajjal). 

Ditto 

When the marriageds- 
dissolved by death or 
divorce. 

105. — -By a mortgagor after the mort- 
gage has been satisfied, to 
recover surplus collections 
received by the mortgagee. 

Ditto 

When the mortgagor 
re-enters on the 
mortgaged property. 

’106.— For' an account and a share 'oi 
the ptofits of a dissolved 
partnership. 

) 

Ditto ... 

The date ot the disso- 
lution. 


Act IX., 1908 —• 3. 
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LIMITATION. 


[AcKIX. 


the first SCHEDULE~rw/^. 

First Division ; Svits—co/i/d. 


Description of suit. 


107. — By the manager of a joint estate 
of an undivided family for 
contribution in respect of a 
payment made by him on ao 
count of the estate. 


208.— -By a lessor for the value of 
trees cut down by his lessee 
contrary to the terms of the 
lease. 


ioq.—Fot the profits of immoveable 
property belonging to the 
plaintiff which have been 
wrongfully received by the 
defendant. 


210,— For arrears of rent 


SII. 


-By a vendor of immoveable pro- 
perty for personal payment 
of unpaid purchase-money. 


222 .- 


-For a call by a company regis- 
tered under any Statute or 
Act. 


Period of 
limitation. 


Time from which 
period begins to run. 


Pari VI.— 
Three years— 
contd. 

Three years. 


Ditto 


Ditto 


Ditto 


Ditto 


The date of the pay- 
ment. 


When the trees are 
cut down. 


When the trees are 
cut down. 


Ditto 


When the arrears be- 
come due. 


The time fixed for 
completing the sale, 
or (where the title is 
accepted after the 
time fixed for com* 
pletion) the date of 
the acceptance. 


When the call is pay- 
able. 



of I goS-] 


Ll.NUTAnON. 


THE FIRST SCHEDULE--ca«/,/. 
Fnisr Divisiok : Suits — contd. 


Description of suit. 

\ 

Period of 
limitation. 

Time from which 
period begin?, to tan. 


1 

Pari VI.— 
Three years — 
concld. 


1 13. — For specific performance of .a 
contract. 

Three years. 

The date fixed for the 
pcrfurraance, or, if 
no such date is fixed, 
when the plaintiff 

1 ha.s notice that per- 
formance is refused. 

114, — For the, rescission of a contract. 

Ditto 

When the facts enti- 
tling the plaintiff to 
have the contract re* 
scir.ded fir.sl become 
known to him. 

IIS,-— For compensation for the breach 
of any contract, express or 
implied, not in writing regis- 
tered, and not herein special- 
ly provided for. 

Ditto 

When the contract I's 
broken, or (wliurc 
there are successive 
breaches) when the 
breach in respect of 
which the suit is in- 
stituted occurs, or 
(where the breach is 
continuing) when it 
ceases. 


Pari VIL— 
Six years. 


116. — For compensation for the 
breach of a contract in writ- 
ing registered. 

Six years ... 

When the period of 
limitation would be- 
gin to run against a 
suit brought on a 
similar contract not 
registered. 
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. limitation. 


[Act IX. 


the first schedule— 


First Division: Smvs — cou / d . 


Description of suit. 

• 

Period of 
limitation. 

Time from which 
period begins to run. 


Part VIIL— 
Twelve years. 
— contd. 



137. By a person excluded from joint- 
family property, to enforce a 
right to share therein. 

Twelve years 

■ When the exclusion 
becomes known to 
the plaintiff. 

128.— By a Hindu for arrears of main- 
tenance. 

Ditto 

When the arrears are 
payable. 

129.— By a Hindu for a declaration 
of hii right to maintenance. 

Ditto 

When the right is de- 
nied. 

130. — For the resumption or assess- 
ment of rent-free land. 

Ditto 

When the right to re- 
sume or assess the 
land first accrues. 

To establish a periodically- 
recurring right. 

Ditto 

! 

When the plaintiff is 
first refused the en- 
joyment of the right. 

13a— To enforce payment of money 
charged upon immoveable 
property. 

Ditto 

When the money sued 
for becomes due. 

Explanation, — The allowance and 
fees respectively called mali- 
kana and haqqs shall, for 
the purpose of this article, be 
deemed to be money charged 
upon immoveable property. 



I33-~~To recover moveable property 
conveyed or bequeathed in 
trust, deposited, or pawned, 
and afterwards bought from 
the trustee, depositary, or 
pawnee for a valuable consi- 
deration. 

Ditto 

The date of the pur- 
chase- 



of igo8.j 


LIMITATION, 


39 ; 


the first schedule— 

First Division ; Suits — CQniti. 


Description of suit. 

i 

Period of | 
limitation. | 

! 

Time from which 
period begins to run. 


! 

Fart F///.— 
T-xA'jf years j 
— conid. ! 


134. — To recover possession of im- 
moveable properly conveyed 
or beque.tthed in trust, or 
mortgaged, and afterw.irds 
transferred by the trustee or 
mortgagee for a valuablo 
consideration. 

.» I i 

1 werve years j 

\ 

The d.ite of the trans- 
fer. 

133 — Suit instituted in a Court not 
eitablisiied by Royal Charter 
by a mor'gageu for posses- 
sion of immoveable proper- 
ty mortgaged. | 

Ditto 

When theinoitgagor's 
rigr.t to possession 
determines. 

136. — By a purchaser at a private 
sale fi-c possession of im- 
moveable property sold when 
the vendor was out of pos- 
session at the date of the 
sale. 

Ditto 

Witeu the vendor is 
first entitled to pos- 
session. 

i37-~"l.ike suit by a purchaser at a 
sale in execution of a decree, 1 
when the judgment-debtor 
was out of possession at the 
date of the sale. 

Ditto 

When the judgment- 
i debtor is first entitled 
to possession. 

138. — Like suit by a purchaser at a 
sale in execution of a decree, 
when the judgment-debtor 
was in possession at the date 
of the sale. 

Ditto 

Thedatewhen thesalo 
becomes absolute. 

i39.~By a landlord to recover pos- 
session from a tenant. 

Ditto 

When the tenancy is 
determined. 





of 1908.] LIMITATIO'N. 4 S 

THE FIRST SCHEDULE— 

Second Division: AppeaEs. 


Description of appeal. 

Period of 
limitation. 

Time from which 
period begins to run. 

150. — Udder the Code of Criminal 
Procedure, 1898*, from a 
sentence of death passed by 
a Court of Session. 

Seven days. 

The date of the sen- 
tence. 

15 1. — From a decree or order of any 
of the High Courts of Judi- 
cature at Fort William, 
Madras, and Bombay, or the 
Chief Court of the Punjab 
or the Chief Court of Lower 
Burma, in the exercise of its 
original jurisdiction. 

Twenty days. 

The date of the decrecr 
or order. 

152. — Under the Code of Civil Proce- 
dure, 1908,1 to the Court of 
a District Judge. 

Thirty days. 

The date of the decree 
or order appealed 
from. 

153 ' — Udder the same Code.f to a 
High Court from an order of 
a Subordinate Court refus- 
ing leave to appeal to His 
Majesty in Council. 

Ditto 

The date of the order. 

154 ' — Under the Code of Criminal 
Procedure, 1898,* to any 
Court other than a High 
Court. 

Ditto ... 1 
1 

The date of the sea- 
tecca or order ap- 
pealed from. 

I 5 S' — Under the same Code,* to a 
High Court, except in the 
cases provided for by article 
150 and article 157. 

‘1 

Ditto. 


* Act V. o£ 1898. 
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LlillTATION 


[Act IX.- 


TOE FuVr SCHEDULE-con/d. 

\ 

SacoKD DivistoK: An’E.vLS — contd. 


Dcicfiptioii of appeal. 

Period of 
limitation. 

1 Time from which 
j period begins to ran. 

! 

156. — Under the Code of Civil Proce- 
dure. rgoS,* to a High Court, 
except in the cases provided 
for b/ article 151 and article 
«53- 

Ninety days. 

i 

> The date of the decree 
j or order appealed 

> from. 

1 

i 

f 

1 

157, — Under the Code of Criminal 
Procedure, idQS.t from an 
order of acquict.kl. 

Six months. 

The date of the ordee 
appealed from. 

• Act V. of t5oS. 


t Act V. of 189S. 
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THE FIRST SCHEDULE— 

Third Division: Afpucations. 


Description of application. 

Period of 
limitation. 

Time from which 
period begins to run. 

158. — Under the Code of Civil Pro- 
cedure, 1908,* to set aside 
an award. 

Ten days ... 

When the award' 'is- 
submitted to tho 
Court. 

159. — For leave to appear and defend 
a suit under the summary 
procedure referred to in sec- 
tion r ^8 (2) (/) of the same 
Code.* 

1 

Ditto 

When the summons- 
is served. 

160.— For an order under the same 
Code,* to restore to the file 
an application for review re- 
jected in consequence of the 
failure of the applicant to 
appear when the application 
was called on for hearing. 

Fifteen days. 

When the application 
for review is rejected. 

161. — For a review of judgment by a 
Provincial Court of Small 
Causes, or by a Court in- 
vested with the jurisdiction 
of a Provincial Court of 
Small Causes when exercis- 
ing that jurisdiction. 

Ditto 

The date of the decree" 
or order. 

163. — For a review of judgment by 
any of the High Courts of 
Judicature at Fort William, 
Madras, and Bombay, or the 
Chief Court of the Punjab 
or the Chief Court of Lower 
Burmah, in the exercise of its 
original Jurisdiction. 

Twenty days. 

Ditto 

1 


• Act iV. of 1908. 
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LIJIITATIOX 


[Act IX 


THE FIRST SCHEDULE~w;/^/. 
Thikd Division : Applications — could. 


Description of application. 

Period of 
limitation. 

Time from which 
period begins to run. 

163.-3/ a plaintiif, for an order to 
set aside a dismiss li for 
default of appe.irancc, or for 
failure to p.iy costs of ser- 
vice rf process, or to fur- 
nish security for costs. 

Thirty days. 

The date of the dis- 
missal. 

164.— -By a defendant, for an order 
to set aside a decree passed 
ex parte. 

Ditto 

The date of the de- 
cree, or, where the 
summons was not 
duly served, when 
the applicant has 
knowledge of the de- 
cree. 

163.— Under the Code of Civil Proce- 
dure, igo8.* by a person 
dispossessed of immoveable 
property, and disputing the 
right of the decree- holder 
or purchaser at a sale in 
execution of a decree to be 
put into possession. 

Ditto ... 

The date of the dis- 
possession. 

166. — Under the same Code,* to set 
aside a sale in execution of a 
decree. 

Ditto 

The date of the sale. 

167.— Complaining of resistance or 
obstruction to delivery of 
possession of immoveable 
property decreed or sold in 
execution of a decree. 

Ditto 

The date of the resis- 
tance or obstruction. 

168.— For the re-admission of an 
appeal dismissed for want of 
prosecution. 

Ditto ..c 

The date of the dis- 
missal. 


* Act V. of rgo8. 
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umitation. 


^7 


THE FIRST SCHEDULE^fo///^, 

Third Division : Applications — conid . 


Description of application. 

Period of 
limitation. 

Time from which 
period begins to run. 

1^. — For the re-heariug of an appeal 
heard ex parte. 

Thirty days. 

The date of the decree 
in appeal, or, where 
notice of the appeal 
was not duly served, 
when the applicant 
has knowledge of the 
decree. 

170-~"For leave to appeal as a pau- 
per. 

Ditto 

The date of the decree 
appealed from. 

I7i.--Under the Code of Civil Pro- 
cedure, 1908,* for an order 
to set aside abatement. 

1 

Sixty days. 

The date of the abate- 
ment. 

17a. — Under the same Code,* by the 
assignee or the receiver of 
, an insolvent plaintiff or ap- 
pellant for an order to set 
aside the dismissal of a suit 
or an appeal. 

Ditto 

The date of the order 
of dismissal. 

173»~For a review of judgment ex- 
cept in the cases provided 
for by article 161 and article 
162. 

Ninety days. 

The date of the decree 
or order. 

*74-—"For the issue of a notice under 
the Same Code,* to show 
cause why any payment made 
Out of Court of any money 
payable under a decree or 
any adjustment of the decree 
should not be recorded as 
certified. 

Ditto 

When the payment or 
adjustment Is made. 

'75- For payment of the amount of 
a decree by instalments. 

Six months. 

The date of the decree. 


* Act V. of 1908. 
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LIMITATION. 


[ActlSL 


THE FIRST SCHEDULE— 

Third Division: Applications — conti . 


Description of application. 

Period of 
limitation. 

Time from which 
period begins to rua. 

J76.— Under the same Code,^ to have 
the legal representative of 
a deceased plaintiff or of 
a deceased appellant made 
a party. 

Six months. 

The date of the d^th 
of the deceased plain- 
tiff or appellant. 

J77. — Under the same Code,^‘ to have 
the legal representative of a 
deceased defendant or of a 
deceased respondent made a 
party. 

Ditto 

The date of the death 
of the deceased de- 
fendant or respond- 
ent. 

J78,— Under the same Code,* for the 
filing in Court of an award 
in a suit made in any matter 
■referred to arbitration by or- 
der of the Court, or of an 
award made in any matter 
referred to arbitration with- 
out the inter vention of a 
Court. 

Ditto 

The date of the award. 

379.— By a preson desiring to appeal 
under the same Code* to His 
Majesty in Council, for leave 
to appeal. 

-Ditto 

The date of the decree 
. appealed from. 

380.— By a purchaser of immoveable 
property at a sale in execu- 
tion of a decree, for delivery 
of possession. 

Three years. 

When the sale bfr 
comes absolute. 

j8i. — Applications for which no period 
of limitation is provided else- 
where in this Schedule, or by 
section 48 of the Code - of 
Civil Procedure, 1908.* 

Ditto ... 1 

When the right to ap' 
ply accrues. 


*,!jAct V> of 1.908. 
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Third Division : AppLicATioNs'-^-irort/fi?. 
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Description of) Application: 


PeriodiOf 

limitation. 


Time from which 
period begins to run. 


182.— For the execution' of a decree 
or order of any Civil Court 
not provided for by article 
183, or by section 48 of the 
Code of Civil Procedure, 
1908.*' 


Three years ; j 
or, where I 
a certified 
copy of the 
decree or' 
order has 
been regis- 
tered, six 
years. 


1. The date of the de- 
cree cr order, or 

2. (where there has 
been an appeal) the 
date of the final de- 
cree or order of the 
Appellate Court, or 
the withdrawal of 
the appeal, or 


3. (where there has 
been a review of 
judgment) the date 
of the decision pass- 
ed on the review, or 

4. (where the decree 
has been amended) 
the date of 

ment, or 

5. (where the 
tion next here! 
mentioned has 
made) the date 
applying in ■ ■ 
ance with law to t 
proper Court for ex., 
cution, or to take 
some step in aid of 
execution, of the de- 
cree or order, or 


6 . (where the notice 
next hereinaf termen- 
tioned has been issu- 
ed) the date of issue 


* Act V, of 1908. 


Act IX., 1908.— 4. 



59 LnUTATION. , [Actix- 

THE FIRST SCHEDULE— 


Third Division ; Applications— 


Description of application. 

Period of 
lindtatiOn; 

i82.-7-For the . execution of a decree 

Three years; 

or order of any Civil Court 

or, where a 

not provided for by article 

c e r t i fi ed 

183, or by stction 48 of the 

copy of the 

Code of Civil Procedure, 

decree or 

1908* — contd. \ 

crder has 


1 been regis- 

■ • 1 

tered, six 

■ 

years (ctd.). 


Time from which 
period begins to.run. 


of notice to the per. 
son against whom 
execution is applied 
for to show cause why 
the decree should 
not be executed 
against him, when 
the issue of such a 
notice is required by 
the Code of Civil 
Procedure, 1908,* or 


7. (where the applica- 
tion is to enforce any 
payment which the 
decree or order di- 
rects to be made at 
a certain date) such 
date. 

Explanation /.-Where 
the decree or order 
has been passed seve- 
rally infavour ofmore 
persons than one dis- 
tinguishing portions 
of the subject-matter 
as payable or deliver- 
able to each, the ap- 
plication mentioned 
in clause 5 of this 
article shall take ef- 
fect in favour only of 
such of the said per- 
sons or their repre- 
sentatives as it may 
be made by. But, 
where the decree or 


* Act V. of 1908. 
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LiMITATION. 

THE FIRST SCHEDULE— 

Third DivisfoN ; Applications — contd. 


5 ^ 


Description of Application. 


Period of Time from which 
limitation, period begins to run. 


182. — For the execution of a decree 
or order of any Civil Court 
not provided for by article 
183, or by section 48 of the 
Code of Civil Procedure, 
1908* — contd. 


Three years; 
or, where a 
c e r t i Red 
copy of the 
decree or 
order has 
been regis- 
tered, six 
years {ctd.). 


order has been pass- 
ed jointly in favour 
of more persons than 
one,such application, 
if made by any one or 
more of them, or by 
his or their represen- 
tatives, shall take ef- 
fect in favour of 
them all. 


Where the decree or 
Older has been pass- 
ed severally against 
more persons than 
one, distinguishing 
portions of the sub- 
ject-matter as pay- 
able or deliverable by 
each, the application 
shall take effect 
against only such of 
the said persons or 
their representatives 
as it may be made 
against. But, where 
the decree or order 
has been passed 
jointly against more 
persons than oiie,the 
application, if made 
against any one or 
more of them, or 
against his or their 
representatives, 
shall take effect 
against them all. 


*'^Act Vf of 1908. 


1 
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LtMITATlOIf. 

THE F-IRSX 

-Third Division : AppwcA,TiQNS-:c<?«/fif. 


CAc^* 


‘Description of Application, 

n 

Time from which 
period- begins to run. 

l82.-->For the execution of a decref 
or prder of apyiCivil Courl 
not, provided for by j^rtick 
,183, or jjy section 48 of the 
fCqfie of Civil Procedure, 
,iX^o8*-rCottc/(i. 

i Three years ] 
t pr, jvhere a 

! c e r,t i fied 

! copy of the 

decree or 
order has 
been regis- 
tered, six 
years (cld.) 

1 

i Explanation II.-' 

. “(Prosper Court” 

means the Court 

whose duty it is to 

execute the decree or 
order. 

1 * 83, -^T.o, enforce adjudgment, decree, 
jqr i.ofdqcpfjany Court estab- 
lished, by Royal Charter in 
-the qxerqise of its ordinary 
[Original civjl jurisdiction, or 
an (Order of His Majesty in 
ijCpuncil. 

Twelve years. 

When a present right 
to enforce the Judg- 
ment, decree, or order 
accrues to some per- 
son capable of re- 
leasing the right : 


, 

Provided that, when 

the judgment,decree, 
or order has been re- 
vived, or some part 
of the principal 
money secured there- 
by, or some interest 
on such money has 
been paid, or some 

acknowledgment of 

the right thereto has 
been given in writing 
signed by the person 
liable to pay such 
principal or interest, 
or his agent, to the 
person entitled there- 
to or his agent, the 


* ^qt V. of 1908. 
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TW JURST SGMEEtULE— 

Third {Division : ABawcAUioNSr^-towc/i/. 


Description of application. 


Time from which 
p^ripd jbegins to run. 

*1^83..— , To epforce ,a<]i;dgr|iept, ,^e,CMe, 
or order of any Court estab- 
lished by Royal Charter in 
the exercise of ^i^s .ordinary 
original civil jurisdiction, or 
an order of His Majesty in 
Council — canid. 

Tiy^^ye, years 
— COHCld, 

\ 

\ 

\ 

'1 

<t«alve jfears shall be 
cqpip.uted from the 
date of such revivor, 
,pay/iient,^qr acknow- 
ledgment, or the 
latest of 'such reviv- 
,prs,,paynjqnts, or ac- 
knowledgments, as 
.the.case’.piay be. 
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LIMITATION. 


[AcllX 

THE SECOND SCHEDULE: 

Territories referred to in Section 31. 

(Sii sedion j/.) 

The Presidency of Fort St. George. 

The Presidency of Bombay. 

The Sambalpur District of the Bengal Division of the Presidency 
of Fort William. 

The United Provinces of Agra and Ondh. 

Burma. 

The Central Provinces. 

Ajmere-Merwara. 


ofigoS.] 


limitation. 
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THE THIRD SCHEDULE: 

ENACniENTS repealed. 


{S^e Hclion 32.) 


Year. 

No. 

Short title. 

Extent of repeal. 

1877 ... 

XV. 

The Indian Limitation 

The whole. 


Act, 1877. 


1S77 ... 

XVll. 

The Punjab Courts Act, 
1S77. 

So much as has not been 
repealed. 

1879 ... 

XU. 

The Registration and Li- 
mitation Acts Amend- 

In the title, the words " and 
the Limitation Act, 1877;” 



ment Act, 1879. 

and, after section 107, from 
the words “ and whereas” 
to the end of the Act, 



V. 

The Probate and Adminis- 

Section 156. 

... 

1887 ••• 

tration Act, i88i. 

The Provincial Small 

Section 36. 

IX 

Cause Courts Act, 1887. 


1888 ... 

VII. 

The Civil Procedure Code 
Amendment Act, i888. 

In the title and in the pre 
amble, the words, *' and 


i 

the Indian Limitation Act 
1877,” and, of section 66 
so much as has not been 
repealed.* 


1892 ... 

VI. 

The Indian Limitation Act 

In the title and in the pre- 

and Civil Procedure Code 

amble, the words “ the 



Amendment Act, 1892. 

Indian Limitation Act, 
1877,” and section i. 

1899 ... 

X. 

The Carriers Act, 1899 ... 

Section 3, 

VI. 

The Lower Burma Courts 

So much of section 47 and 

1900 ••• 

Act, 1900. 

the first schedule as relates 
to the Indian Limitation 
Act, 1S77. 



1900 ... 

XI, 

The Indian Limitation 

The whole. 


Amendment Act, 1900. 


1906 ... 

IV 

The Presidency Small 

Section 5. 


Cause Courts Act, 1906 



* The whole Act (so much as has not been repealed), is now repealed 
it} toto by tlje ne\y Registration Act (Xyj. of 1908). 
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ACT IX, OF 1875 . 
The ludiaa Majority Act, 1875.'^ 


< ED THE G.-G.'s Assent on the 2nd March 1875. 


An Act to amend the Law respecting the Age of Majority. 


Preamblo. 


Whereas, in the case of persons domiciled in British India, it 

is expedient to prolong the period of 
nonage, and to attain more uniformity 
and certainty respecting the age of majority than now exists j It is 
hereby enacted as follows ; — 


Short title. 


1 . This Act may be called “ The 
Indian Majority Act, 1875 


• For the Statement of Objects and scq Gaaetfc of India, 

1874, Ft. V., p. 153 ; for Proceedings in Council, See Supplement, p. 

668, and Extra Supplement dated I2th May 1874, p. 4, and ibid, 1875, 
Supplement, p. 333. 

This Act has been declared, by notification under s. 3 (a) of the 
Scheduled DUtricls Act (XIV, of 1874), to be in force fn the following 
Scheduled Districts, namely 

(1) The District.s of Hazaribagh, Lohardaga, and Manbhum, and 

Pargana Dhalbliutn, and the Kolhan in the District of Singh- 
bhum, [The Lohardaga District included at this time the 
present District of Palamau, which was separated in 1894].— 
See Gasette of India, 1881, Pt. I., p. 504 : 

(2) The North-Western Provinces Tarai. — See Gasette of India, 

1876, Pt. I., p. 505. 

It has been extended, by notification under 3. 5 of the same Act, to 
British Baluchistan. — Sec Gazerte of India, 1897, Pt. 11 . , p. 60. 

It has been declared in force in — 

(1) Upper Burma (except the Shan States) by Act XIII. of 1898, 

, s. 4. 

(2) the Arakan Hill District by the Arakan Hill District Laws Re- 

gulation (IX. of 1874). 3 i amended by Act XIII. of 1898, 
s. 1 6. 

It has beon applied to the Baluchistan Agency Territories. — See 
Gazette of India, 1897, Pt I., p. 27. 

?,OCO— 22-IC-X3. 


Act IX, 1875-1. 
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INDIAN MAJORITY ACT. 


[Act IX. 


Il estendi to the whole of British India, and, so far as regards 
Local extent. Subjects of her Majesty, to the domin* 

ions of Princes and States in India in 
alliance with Her Majesty ; 

and it shall come into force and have effect only on the ex- 
Commencement and opera- piration of three months from the 

passing thereof. 


Savings, 


2 . Nothing herein contained shall 
affect — 


(a) the capacity of any person to act in the following matters 
(namely) — marriage, dower, divorce, and adoption; 

(- 5 ) the religion or religions, rites and usages of any class of 
Her Majesty's subjects in India; or 

I (f) the capacity of any person who, before this Act comes into 
force, has attained majority under the law applicable to him. 

Note. — According to the Mahomedan law, a person becomes an adult 
on the e.xpiration of his or her fifteenth year, unless symptoms of puberty 
appear at an earlier age. Among the Hindus minority terminates at the 
age of sixteen. 


3 . Subject as aforesaid, “every minor of whose person or 
Age of majority of persons property, or both, a guardian, other 
domiciled in British India. than a guardian for a suit within tne 
meaning of Chapter XXXI.* of the Code of Civil Procedure, has 
been or shall be apoointed or declared by any Court of 
before the minor has attained the age of eighteen years, and every 
minor of whose property 'he superintendence has been or shall be 
assumed by any Court of Wards before the minor has attained 
that 3ge,”f shall, notwithstanding anything contained in the Indian 
Succession Act (No. X. of 1865), or in any other enactment, be 
deemed to have attained his majority when he shall have compleiv 
his age of twenty-one years, and not before. 


* This reference to Cb, XXXI. of the old Civil Procedure Code should 
now mean to apply to Order XXXII. of Act V. of igoS. „ 

t The words quoted have been sub-stituted for the wort 
minor of whose person or property a guardian has “cen - 

appointed by any Court of Justice, and every mmor under ej 
of any Court of Wards," by the Guardians and Wards Act (V # ‘ j ' 

s. 52, 
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INDIAN MAJORliY ACT. 
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Subject, as aforesaid, every other person domiciled iu British 
India shall be deemed to have attained his majority when he shall 
have completed his age of eighteen years, and not before. 

4. In computing the age of any person, the day on which he 
Age of majority how com* was born is to be included as a whole 
puted. day. and be shall be deemed to have 

attained majority, if he falls wuhin the first paragragh of section 3, 
at the beginning of the twenty-first anniversary of that day, and if 
he falls within the second paragragh of section 3, at the beginning 
of the eighteenth anniversary of that day. 

Illustrations, 

(a.) Z is born in British India on the first day of January IBS'*, and 
has a British Indian domicilf, A guardian of his person is appointed by a 
Court ol Justice; Z attains majority at the first moment of the first day of 
January 1871. 

Z ia botn in SriViaVi India on iVie i.wcTiiy-'nini.b day af Ftbraaty 
1S52, and has a British Indian domicile. A guardian of his property is 
appointed by a Court of Justice; Z attains majority at the first moment of 
the twenty.eighth day of February 1S73. 

(c.) Z is born on the first day of January 1850, He acquires a 
drmicile in British India. No guardian is appointed of his person or pro- 
perty by any Court of Justice, nor is he under the jurisdiction of any Court 
. of Wards s Z attains majority at the first moment of the first day of 
January 1868. 



act III. OF 1874.* 

Djarrlol Women’s Property Act 187 A, 

\^As modified up to August - 

RionvED THE G.-G.’s Assent on the 24TH Febboaey 1874. 

An del to txpMn and anund the Law nlaiing to crlain MarrUd 
Wovwi and for Other purposes. 

Whereas it is expedient to make such provision as hereinafter 

appears for the enjoyment of wages and 
Preamble. earnings by women married before the 

first day of January x866, and for insurances on lives by persons 
married before or after that day : 

And whereas by the Indian Succession Act, 1865,! section 4, 
it is enacted that no person shall by marriage acquire any interest 
in the property of the person whom he or she marries, nor becorne 

IncapaWe of doing any act in respect of his or her own property 

which he or she could have done if unmarried , 

Act III of 1874 baa been declared in force in— c ,.,.1 , 

(0 The Santhdl Parganaa (see the Santhil Parganas Settlenaent 
Regulation, HI. of 187a, s. 3.. as Santhdl 

Pafganas Justice Laws Regulation, HI. of 1899 ’■ 

( 2 ) The Arakan Hill District (see the Arakan Hill District Laws 
Regulation, IX, of 1874. s. 3)- t iu c u .i^fi 

It has been declared, by nofification under S; 3 SchSuled 

rv ^vfv nf 1 8741. to be m force in the following scneauiea 

Districts- The Districts of Hazaribdgh, Lohl^aga, and Minbhum, and 

It has been extended, by notification ^ ^ 

the Scheduled P^l p 505)% 

Burl'efcep” the than Spates (see Notification No. 132 Burma Gazette, 

'^^^pSthe Statiment of Objects and Reasons, ^^iGazeUe of India, 1873. 
Pt. V. 0. Aii:?' for Proceedings in Council, see thid, Extra Supplements, 
dited Aug. 3 and Sep. 6, 1873, respectively pp. 9 and I3, and lotd, 1874, 
Supplement, p. 239. 
t Act X. of 1863. 

4,000— ii-P'iQoy. 
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MARRIED women’s PROPKRTV, 


Act III 


the office at which the insurance was effected is situate, and shall be 
received and held by him upon the trusts expressed in the policy, 
or such of them as are then existing. 

And in reference to such sum he shall stand in the same 
position in all respects as if he had bean duly appointed trustee 
thereof by a High Court under Act No. XVil, of 1864 {/o co/h 
siilule an office ffi Official Triislee)^ section 10. 

Nothing herein contained shall operate to destroy or impede 
the right of any creditor to be paid out of the proceeds of any 
policy of assurance which may have been effected with intent to 
defraud creditors. 


JV.— Legal Proceedings by and against Married Women, 

7. * A married woman may maintain a suit in her own name 
Married women may take for the recovery of property of any de 

legal proceedings. scription which, by force of the said 

Indian Succession Act, i865t or of this Act, is her separate pro- 
perty ; and she shall have, in her own name, the same remedies, 
both civil and criminal, against all persons, for the protection and 
security of such property, as if she were unmarried, and she sha 1 
be liable to such suits, processes, and orders in respect of such 
property as she would be liable to if she were unmarried. 

8 . If a married woman (whether married before or after the 

Wife’s liability for post* first day of January 1866)^ 
nuptial debts. separate property, and if any person 

enters into a contract with her with reference to such property, or 
on the faith that her obligation arising out of such contract j ? 
satisfied out of her separate property, such person shall be entit e 
to sue her, and, to the extent of her separate property, , 
against her whatever he might have recovered in such 
she been unmarried at the date of th^ contract, and continiis d 
uarried at the execution of the decree. § 


♦ Compare the Married Women’s Property Act, 1870 (33 ^4 

• 93)1 s- *r> ”Ow repealed by the Married Women’s Property > 
45 and 46 Viet., c 75). 
t Act X of 1865. 

See the Indian Succession Act (X, of 1865)1 s. 33^* 

§ Archer V. Waihins, 8 B. L. R., 372. 
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Provided that nothing herein contained shall affect the 
liability of a husband for debts contracted by his wife’s agency, 
express or implied * 

V. — Husband's Liabilily for Wife's Debts. 

9. t A- husband married after the thirty-first day of Decem- 
Husband not liable for her 1865 shall not, by reason only of 
wife’s ante-nuptial debts. such marriage, be liable to the debts of 
his wife contracted before marriage, but the wife shall be liable to 
be sued for, and shall, to the extent of her separate property, be 
liable to satisfy such debts as if she had continued unmarried : 

Provided that nothing contained in this section shall | 

. invalidate any contract into which a 

husband may, before the passing of this 
Act, have entered in consideration of his wife’s ante-nuptial debts. 


* In s. 8, the words, “ or render a married woman liable to arrest or to 
imprisonment in execution of a decree," repealed by the Debtors Act (VI. 
of i888), s. 9, have here been omitted. 

t Compare the Married Women’s Property Act, 1870 (33 and 34 Viet., 
93), s. 12. ' 

$ In s. 9, the words, " aflfect any suit instituted before the passing of 
this Act, nor," repealed by the Repealing and Amending Act (XII. of 1891), 
have here been omitted. 


HI., ’74 —2. 
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ACT XXVL OF i88i. 


Negotiable Instruments Act. 

Received the G.-G/s Assent on the qth Decejiber iS8i. 

An Act to define and amend the Laxu relating to Promissory Notes^ 
Bills of Exchange, and Cheques. 

•Wherb-vs it is expedient to define and amend the law relating to 

promissory notes, bills of exchange, and 
cheques; It is hereby enacted as fol- 
lows : — 

CHAPTER 1 . 


Preamble. 


Short title. 


Preliminary. 

1 . This Act may be called “The 
Negotiable Instruments Act, iBSi,” 

It extends to the whole of British India; but nothing herein 
Local extent Contained affects the Indian Paper Cur- 


Savinu oE usages relating 
to hundis, &c. 


rency Act, 1882, section 25,'^ or affects 
any local usage relating to any instru- 
ment in an oriental language: Provided 
that such usages may be excluded by any words in the body of the 
r instrument, which indicate an intention 

Commencement. j-gj^tions of the parties 

thereto shall be governed by this Act ; and it shall come into force on 
the first day of March 1882. 

2 . [Repealed by Act XIL 0/ i 8 gi.'\ 

Interpretation-clause. 3 . In this Act— 


« Banker.” “Banker" includes also persons or 

a corporation or company acting as 
bankers ; and 

“ Notary public” includes also any person appointed by the 
“Notary public ’> Governor-General in Council to perform 

the functions of a notary public under 
this Act. 


* See Act XX. of 1882, 3. 2. 
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NEGOTIABLE INSTRUMENTS. 


[Act xxvk 


CHAPTER 11. 

Of Notes, Bills, and Cheques. 

4. A " promissory note” is an instrumeut in writing Cnol being 

« Promissory note.”' a _ bank-note Or a currency-notej con- 

taining an unconditional undertaking, 
signed by the maker, to pay a certain sum of money only to, or to the 
order of, a certain person, or to the bearer of the instrument 


Illustrations. 


A signs instruments in the following terms 
(a.) “ I Promise to pay B or order Rs. 500." 

(i.) " I acknowledge myself to be indebted to B in Rs. 1,000, to bs 
paid on demand for value received.” 

(c.) " Mr. B, I O U Rs 1,000.” 

(d.) ” I promise to pay B Rs. 500 'and all other sums which shall be 
due to him.” 


(e.) ” I promise to pay B Rs. 500, first deducting thereout-any money 
which he may owe me. 

(/.) “ I promise to pay B Rs. 500 seven days after my marriage- 
with C.” 

tg'.) " I promise to pay B Rs. 500 on D's death, provided D leaves me 
enough to pay that sum.” 

(A.) ” I promise to pay B Rs. 500, and to deliver to him my bhck 
horse on 1st January next.” 

The instruments respectively marked (a) and (6) are promissory notes. 
The instruments respectively marked (c), {d), (e), [/), {g), and (Aj, areno 
promissory notes. 


5. A “ bill of exchange” is an instrument in writing contdning 
I , „ an unconditional order, signed by 

B'll of exchange.' directing a certain person to pay 

a certain sum of money only to, or to the order of, a certain perso > 
or to the bearer of the instrument. 

A promise or order to pay is not “conditional 
meaning of this section and section 4 by reason of the time 
ment of Ihe amount or any instalment thereof being e^ ^ 
to be on the lapse of a certain period alter the .j ^ of 

specified event which, according to the 
mankind, is certain to happen, although the time of its- PP 
may be uncertain. 
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The sum payable may be “certain” within the meaning of 
this section and section 4, although it includes future interest, or 
is payable at, an indicated rate of exchange, or is according to 
the cou se of exchange, and although the instrument provides that, 
on default of payment of an instalment, the balance unpaid shall 
become due. 

The person to whom it is clear that the direction is given, 
or that payment is to be made, may be a “ certain person” within 
the meaning of this section and section 4, although he is mis-named 
or designated by description only. 

6. A “ cheque” is a bill of exchange drawn on a specified 
„ „ banker, and not expressed to be payable 

otherwise than on demand. 


■7. The maker of a bill of exchange or cheque is called the 
"Drawer,” “drawer;” the person thereby directed 

“ Drawee.” to pay is called the “ drawee.” 

When in the bill or in any endorsement thereon the name of 
„ any person is given in addition to the 

Drawee rn case of need. j ,. .j,* 

drawee to be resorted to in case of neea, 

such person is called a “ drawee in case of need.” 


After the drawee of a bill has signed his assent upon the bill, 
,, „ or, if there are more parts thereof than 

cceptor. upon one of such parts, and delivered 

the same, or given notice of such signing to the holder or to some 
person on his behalf he is called the “ acceptor.” 


“When a bill 

"Acceptor for honour.” 


of exchange has been noted or protested for 
non-acceptance or for better security,”* 
and any person accepts it supra protest 
for honour of the drawer or of any one of the indorsers, such person 
is called an “ acceptor for honour.” 


The person named 
Payee.” 


in the instrument, to whom, or to whose 
order the money is by the instrument 
directed to be paid, is called the “ payee.” 


* The words quoted have been substituted by Act II. of 1885, ?• 2 
for the following : When acceptance is refused, and the bill is proteked 
for non-acceptance.” 
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[Act XXVI. 


8. The “holder” of a promissory note, bill of exchange or 
“ Holder.” cheque means any person entided in Ws 

own name to the possession thereof, and 
to receive or recover the amount due thereon from the parties thereto. 

Where the note, bill, or cheque, is lost or destroyed, its holder 
is the person so entitled at the time of such loss or destruction. 


9. “ Holder in due course” means any person who for cons’der- 

tion became the possessor of a promis- 
sory note, bill of exchange, or cheque 
if payable to bearer. 


“ Holder in due course. 


or the payee or indorsee thereof, if p-^yable to, or to the order 
of a payee, 

before the amount mentioned in it became payable, and without 
having sufficient cause to believe that any defect existed in the title 
of the person from whom he derived his title. 


10. “Payment in due course ” means pa}'ment in accordance ^ 
„ o ... „ with the apparent tenor of the instrument 

Pavn,„l,„duecou„.." without nejIigtDce to 

any person in possession thereof under circumstances which do not 
afford a reasonable ground for believing that he is not entitled to 
receive payment of the amount therein mentioned. 


11. A promissory note, bill of exchange, or cheque, drawn or 

. . nrj K made in British India, and made payable 

in, or drawn upon any person lesioeu 
in British India, shall be deemed to be an inland instrument. 

12. Any such instrument, not so drawn, made, or made 

. . p lyable, shall be deemed to be a foreign 

foreign instrument. -I , 

instrument. 

13. A “ negotiable instrument ” means a promissory ^ 

. . , . of exchange, or cheque, expresse 

“ Negotiable instrument.” ^ Specified person or his order, 

or to the order of a specified person or to the bearer thereof, or o 
specified person or the bearer thereof. 

14. When a promissory no^'e, bill of exchange, or 

transferred to any per sen, so as to 
" Negotiation.” pgj-son the holder thereof, 

instrument is said to be negotiated. 



of i8Si.] 


NEGOTIABLE INSTRUMENTS. 


9 


Indorsement. 


15 . When the maker or holder of a negotiable instrument 

signs the same otherwise than as such 
maker, for the purpose of negotiation, on 
the back or face thereof, or on a slip of paper annexed thereto, or so 
•signs for the same purpose a stamped paper intended to be completed 
as a negotiable instrument, he is said to indorse the same, and is 
called the “ indorser.” 


and 


16 . If the indorser signs his name only, the indorsement' is 
Indorsement “ in blank ” Said to be “ in blank,’ and if he adds a 

direclion to pay the amount mentioned in 
the instrument to, or to the order of, a specified person, the indorse- 
ment is said to be “ in full •” and the 
person so spec fied is called the “ in- 
dorsee” of the instrument. 


“ Indorsee.” 


17 . Where an instrument may be construed either as a 

. , . . promissory note or bill of exchange, the 

• Ambiguous mstruments. ^3 

■either, and the instrument shall be thenceforward treated accordingly. 


18 . If the amount undertaken or ordered to be paid is stated 
’.Where amount is stated differently in figures and in words, the 
diEferentiy in figures and amount Stated in words shall be the 

amount undertaken or ordered to be 
paid. 

1 9. A promissory note or bill of exchange, in which no time 
Instruments payable on for payment is specified, and a cheque, 

demand. are payable on demand. 

20 . Where one person signs and delivers to another a paper 

, Inchoate stamped instru- Stamped in accordance with the law 
“®"ts. relating to negotiable iustruments then in 

force in British India, and either wholly blank or having written 
thereon-an incomplete negotiable instrument, he thereby gives prima- 
Jade authoriiy to the holder thereof to make or complete, as the case 
iMay be, upon it a negotiable instrument, for any amount specified 
theran, and not exceeding the amount covered by the stamp. The 
person so signing shall be liable upon such instrument, in the 
^ladty in which he signed the same, to any holder Jn due course 
for such amount : Provided that no person other than a holder in 
due cpurse shall recover from the person delivering the instrument 

anything in excess of the amount intended by him to be paid there- 
under. ^ . 
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21. In a promissor>- note or bill of exchange the expressions 
" At sight.” ‘‘ sight ” and “ on presentment mean 

demand. The expression “after 
_ sight " means, in a promissory note, after 
presentment for sight, and, in a bill of exchange, after acceptance, 
or noting for non-acceptance, or protest for non-acceptance. 


“ iMaturity.” maturity of a promissory 

note or bill of exchange is the date at 
which it falls due. 


Every promissory note or bill of exchange which is not expressed 

to be payable on demand, at sight, or or. 


Days of grace. 


presentment, is at maturity on the third 


A ' 

day after the day on which it is expressed to be payable. 


23. In calculating the date at which a promissory note or bill 
Calculating maturity of exchange, made payable a stated 

bill or note payable so many number of months after date or after 
months after date or sight. Sight, or after a Certain event, is at 
maturity, the period stated shall be held to terminate on the day of 
the montli which corresponds with the day on which the instrument 
is dated or presented for acceptance or sight, or noted for non- 
acceptance, or protested for non-acceptance, or the event happens, or, 
where the instrument is a bill of exchange made payable a stated, 
number of months after sight, and has been accepted far honour, 
with the day on which it was so accepted. If the month in which 
the period would terminate has no corresponding day, the period, 
shall be held to terminate on the last day of such month. 


lllusirations. 

(a.) A negotiable instrument, dated 29th January 1S78, is made 
payable at one month after date. The instrument is at maturity on ® 
third day after the 28th February 1878. 

(b.) A negotiable instrument, dated 30th August 1878, Js "’.tg 
payable three months after date. The instrument is at maturity on i 
3rd December 1878. 

(c.) A promissory note or bill of exchange, dated 31st August 187 
is made payable three months after date. The instrument is a ma 
on the 3rd December 1878. 

24. In calculating the date at whic 

1 w . bill of exchange 

Calculating maturity of t. r 

bill or note payable so many number 01 day., 
days after date or sight. Or after a certain 


h a promissory note or 
made payable a ce^o 
j after date or after sighV 
event, is at maturity, ,? 



of i88i,] 


NEGOTIABLE INSTRUMENTS. 


:il 

day of the date, or of presentment for acceptance or sight, or of 
protest for non-acceptance, or on which the event happens, shall be 
excluded. 

25. When the day on which a promissory note or bill of ex- 
When day of maturity is a change is at maturity is a public holiday, 
hoi'day. the instrument shall be deemed to be 

due on the next preceding business-day. 

Explanation . — The expression “public holiday includes 
Sundays : New Year’s day, Christmas-day : if either of such days 
fall on a Sunday, the next following Monday : Good Friday ; and 
any other day declared by the Local Government, by notification ia 
the official Gazette, to be a public holiday. 


CHAPTER HI. 


Parties to Notes, Bills, and Cheques. 

26. Every person capable of contracting, according to the 
Capacity to make, &c., hw to which he is Subject, may bind 
promissory notes, &c. himself and be bound by the making, 

drawing, acceptance, indorsement, delivery, and negotiation of a 
promissory note, bill of exchange, or cheque. 

A minor may draw', indorse, deliver, and negotiate such instru- 

ments so as to bind all parties except 
himself. 


Nothing herein contained shall be deemed to empower 
a corporation to make, indorse, or accept such instrument 
except in cases in which, under the law for the time being in force, they 
are so empowered. 

27. Every person capable of binding himself or of being bound, 
^ as mentioned in section 26 , may so bind 

himself or be bound by a duly authorized 
agent acting in his name. 

A general authority to transact business, and to receive and dis- 
charge debts, does not confer upon, an agent the power of accepting or 
indorsing bills of exchange so as to bind his principal. 

An authority to draw bills of exchange dees not of itself import 
an authority to indorse. . ' , 
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28. An agent who signs his name to a promissory note, bill of 
Liability of Agent signing, exchange, Or cheque, without indicating 


thereon that he signs as agent, or that he 
does not intend thereby to incur personal responsibility, is liable per- 
sonally on the instrument, except to those who induced him to sign 
•upon the belief that the principal only would be held liable. 

29. A legal representative of a deceased person, who signs his 
Liability of legal represen- name to a promissory note, bill of ex- 

tative signing. change, Of cheque, is liable personally 

Ihereon, unless he expressly limits his liability to the extent of ihe 
assests received by him as such. 

30. The drawer of a bill of exchange or cheque is bound, in 

, . .... . , case of dishonour by the drawee or accept- 

la 1 1 y 0 rawer. thereof, to compensate the holder, pro- 

vided due notice ol dishonour has been given to, or received by, the 
drawer as hereinafter provided. 

31. The drawee of a cheque having sufficient funds of the 
Liability of drawee of drawer in his hands properly applicable 

cheque. to the payment of such cheque must pay 

the cheque when duly required so to do, and, in default of such pay- 
ment, must compensate the drawer for any loss or damage caused by 
such default. ‘ , 


32. In the absence of a contract to the contrary, the maker o 
- Liability of maker of note a promissory note and the acceptor 


^nd acceptor of bill. before maturity of a bill of exchange are 

bound to pay the amount thereof at maturity according to the apparent 
tenor of the note or acceptance respectively, and the acceptor of a bil 

nf AVi-banoTA at nr aftflr matnritv is hniinrl tn nav the amOlint therfiO 


of exchange at or after maturity is bound to pay the amount 
to the holder on demand. 

In default of such payment as aforesaid, such maker or acceptor 
is bound to compensate any party to the note or bill for any loss oi 
damage sustained by him and caused by such default. ' 

S3. No person except the drawee of a bill of exchange, or all 

or some of several drawees, or a 
named therein as a drawee is 
or an acceptor for honour, can bind ni 
self by an acceptance. 

34. Where there are several drawees of a bill of 

A . u I are not nartners, each of them can ac p 

Acceptance by several . , , 1 ;^ ,, ^ nf them can 

•drawees not partners. It for bimself, but none 0 

accept it for another without his authority. 


Only drawee can be accep- 
tor except in need or for 
honour. 


f I 
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35. In the absence of a contract to the contrary, whoever in- 

dorses and delivers a negotiable instru- 
Liability of indorser. before maturity without, in such 

indorsement, expressly excluding or making conditional his own - 
liability, is bound thereby to every subsequent holder, in case of 
dishonour by the drawee, acceptor, or maker, to compensate such 
holder for any loss or damage caused to him by such dishonour,, 
provided due notice of dishonour has been given to, or received by 
’ such indorser as hereinafter provided. 

Every indorser after dishonour is liable as upon an instrument 
payable on demand. 

36. Every prior party to a negotiable instrument is liable thereon 
Liability of prior parties to to a holder in due course until the inS"" 

holder in due course. trument is duly satisfied. 

37. The maker of a promissory note or cheque, the drawer of a . 
Maker, drawer, and ac- bill of exchange until acceptance, and 

ceptor principals. the acceptor, aie, in the absence of a con- 

tract to the contrary, respectively liable thereon as principal debtors, 
and the other parties thereto are liable thereon as sureties for the maker, 
drawer, or acceptor, as the case may be. 

38. As between the parties, so liable as sureties, each prior party 
Prior party a principal in Is, in the absence of a contract to the con- 

respect of each subsequent trary, also liable thereon as a principal 

debtor in respect of each subsequent party. 


Illustration. 


A draws a bill payable to his own order on B, who accepts. A after- 
wards indorses the bill to C C to D, and D to E. As between E and B, B 
is the principal debtor, and A, C, and D, are his sureties. As between E 
and A, A is the principal debtor, and C and D are his sureties. As between 
E and C, C is the principal debtor, and D is his surety. 


39. When the holder of an accepted bill of exchange enters inta 
c , , . any contract with ihe acceptor which, 

under section 134 or 135 of the Indian 
Contract Act, 1872 , would discharge the other parties, the holder 
may expressly reseiwe his right to charge the other parties, and in such 
case they are not discharged. 


40. Where the holder of a negotiable instrument, without the- 
Discharge of indorscr^s consent of the indorser, destroys or impairS'^ 
liability. the indorser’s remedy against a prior 



u 


r A ^ Y YVI 

negotiable instrumekts. 


party the indorser is discharged from liability “ ““ 

SS i if the mstrument had been paid at maturity. 


Illustraiion. 


■ .c a is„uf a bill of exchange made payaW' to lha order .1 B, 

. <1 *« R *• 


r F’ust indorsement, “ B," 

Second indorsement. “ Peter WiUiarns. 

Third indorsement, " Wnght & Co., 

Fourth indorsement, " John' Rozario. 

Tbia bin A pata Wilftr a.d' Wrigh. 

i Co. A .e not e.mled 

41. An acceptor liabiUty by reason that such 

- Acceptor bound, although is forged, >1 >« it"™ “.'’S 

malon “to ‘bSfeve the indorsement to be forged when he accep 

bill. , .,1 c exchan^’e drawn in a fictitious name, 

'Acituct^-i: and^P^leto.^^^^^^^ 

r iWfsSs^ - -- 

dorsem drawer. , 

ting to be maae oy orreoted, indorsed, 

■ 43. A negohable 

JXe withom^ conrde" ^ ^ 

^ rSr^on?tyt« ther^ , „ago.- 

“ i.-No par? £“ or indorsed, canjfJ;; 

person who became a p y 

vat- vtrhn has induced 


who became a party to sucn induced an 

^f-NTaC. “ Wsfer tte 
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■ shnll recover thereon an amount exceeding the value of the consider- 
ation (if any) which he has actually paid or performed. 

44. When the consideration for which a person signed a pro- 
Partiai absence or failure of missory note, bill of exchange, or cheque, 
moneii-consideration. consisted of money, and was originally 

absent in part, or has subsequently f^led in part, tlie sum which a 
holder standing in immediate relation with such signer is enu'tled to 
receive from him is proportionally reduced. 

Explanation . — The drawer of a bill of exchange stands in im- 
mediate relation with the acceptor. The maker of a promissory 
note, bill of exchange, or cheque, stands in immediate relation with 
the payee, and the indorser with his indorsee. Other signers may by 
agreement stand in immediate relation with a holder. 

Illustration. 

A draws a bill on B for Rs. 500 payable to the order of A. B accepts 
the bill, but subsequently dishonours it by non-payment. A sues B on 
the bill, B proves that it was accepted for value as to Rs. 400, and as 
an accommodation to the plaintiff as to the residue. A can only recover 
Rs. 400, 

45. Where a part of the consideration for which a person signed 
Partial failure of considera- promissory note, bill of exchange, or 
tion not consisting: of money, cheque, though not consisting of money, 
is ascertainable in money without collateral enquiry, and there has 
been a failure of that part, the sum which a holder standing in im- 
mediate relation with such signer is entitled to receive from him is 

proportionally reduced. 

45A.^*^ Where a bill of exchange has been lost before it is over- 
Hoider’s right to duplicate due, the person who was the holder of 

of lost bill. it may apply to the drawer to give him 

another bill of the same tenor, giving security to the drawer, if required, 
to indemnify him against all persons whatever in case the bill alleged 
tp have been lost shall be found again. 

If the drawer, on request as aforesaid, refuses to give such 
duplicate bill, he may be compelled to do so. 


* S. 4SA has been inserted by Act II, of 1885, s. 3. 


NEGOTIABLE INSTRUAIENTS. 


[Act XXVI. 


i6 


CHAPTER IV. 
» 

Of Negotiation. 


4S. The makin 

Delivery. 


g, acceptance, or indorsement of a promissoiy 
note, bill of exchange, or cheque, is 
completed by delivery, actual or con« 
struciive. 


As between parties standing in immediate rela^bn, delivery to 
be effectual must be made by the pariy making, accepting, or in- 
dorsing the instrument, or by a person authorized by him in hat 
behalf. 

As between such parties and any holder of the instrument other 
than a holder in due course, it may be shown that the instrument 
was delivered conditionally or for a special purpose only, and not for 
the purpose of transfering absolutely the property therein. 

A promissory note, bill of exchange, or cheque payable to bearer, 
is negotiable by the delivery thereof. 

A promissory note, bill of exchange, or cheque payable to 
order, is negotiable by the holder by indorsement and delivety 
thereof. 


47- Subject to the provisions of section 58 , a promissory note, 

bill of exchange, or cheque payable to 
bearer, is negotiable by delivery there- 
of. 


Negotiation by delivery. 


Excepiion . — A promissory note, bill of exchange, or cheque 
delivered on condition that it is not to talce effect except in a certain 
event, is not negotiable (except in the hands of a holder for value 
without notice of the condition), unless such event happens. 


Illustrations. 

(o.) A, the holder of a negotiable instrument payable to 
delivers it to B’s agent to keep for B. The instrument has been 
gotiated. 

(6.) A, the holder of a negotiable instrument payable to bearer, 
is in the hands of A's banker, who is at the time the banker of 
the banker to transfer the instrument to B's credit in the banbe s 
count with B: The banker does so, and accordingly now 
instrument as B’s agent. The instrument has been negotiated, an 
become the holder of it. 
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48. Subject to the provisions of section 58, a promissory note. 
Negotiation by indorse- bill of exchange, or cheque pa>'able to 

meat. the order of a specified person, or to a 

specified person or order, is negotiable by tlie holder by indorsement . 
and delivery thereof. 

49. The holder of a negotiable instrument indorsed in blank 
Conversion of indorsement may, without signing his own name, by 

in blank into indorsement in writing above the indorser’s signature a 

direction to pay to any other person as 
indorsee, convert tlie indorsement in blank into an indorsement in 
full; and the holder does not thereby incur the responsibility of an 
indorser. 


■ 50. The 

Effect of indorsement. 


indorsement of a negotiable mstruraent followed by 
delivery transfers to the indorsee the pro- 
perty therein witli the right of furtlrer 
negotiation ; but the indorsement may, by express words, restrict or 
exclude such right, or may merely constitute the indorsee an agent 
to indorse the instrument, or to receive its contents for the indorser, 
or for some other specified person. 


Illustrations. 


B signs the following indorsements on different negotiable instruments 
payable to bearer ; — 

(a.) " Pay the contents to C only.” 

16.) ” Pay C for my use." 

(r.) “ Pay C or order for the account of B.” 

(d.) " The within must be credited to C.” 


These indorsements exclude the right of further negotiation by C. 
(e.) " Pay C. ’ 

(/.) " Pay C value in account with the Oriental Bank." 


f 


“ Pay the contents to C, being part of the consideration in a 
certain deed of assignment executed by C to the indorser and others." 

These indorsements do not exclude the right of further negotia- 
tion by C. 06 


51. Every sole maker, drawer, payee, or indorsee, or all of 
Who may negotiate. 

indorsees of a negotiable instrument, may, 
if the negotiability of such instruments has not been restricted or 
excluded as mentioned in section 50, indorse and negotiate the 
same. 


Act XXVI., 1881.— 2. 


NEGOTUBLE INSTfiUSIINTS. 




[Act XXVI. 


Explmatian. Nothing in this section enables a maker or 
'drawer to indorse or negotiate an instrument, unless he is in lawful 
possession or is holder thereof ; or enables a payee or indorsee to 
indorse or negotiate as instrument unless he is holder thereof. 


Illustration, 

A bill is drawn payable to A or order. A indorses it to B, the in- 
dorsement not containing the words “ or order’* or any ecjuivalent words. 
B may negotiate the instrument. 

52. The indorser of a negotiable instrument may, by express 
Indorser who excludes his words ID the indorsement, exclude ’his 
own liability or makes it con- own liability thereon, or make such 

liability or the right of the indorsee to 
receive the amount due thereon depend upon the happening of a 
specified event, although such event may never happen. 

Where an indorser so excludes his liability, and afterwards 
becomes the holder of the instrument, all intermediate indorsers are 
liable to him. 

Illustrations, 


(<*) The indorser of a negotiable instrument signs his name, adding 
the words — 


“ Without recourse." 

Upon this indorsement he incurs no liability. 

{b,\ A is the payee and holder of a negotiable instrument. Excluding 
personal liability by an indorsement “ without recourse," he transfers the 
instrument to B, and B indorses it to C, who indorses it to A. A is not 
only reinstated in his former rights, but has the rights of an indorsee 
against B and C. 

53. A holder of a negotiable instrument, who derives title from 
Holder deriving title from a holder in due course, has the r^ 
holder in due course. thereon of that holder in due course. 


64. Subject to the provisions hereinafter contained as to 

Instrument indorsed in cheques, a negotiable If 
blank. in blank is payable to the bearer the > 

even although originally payable to order. 

■ 55. If a negotiable instrument, after having been 

' .Conversion of indorsement blank is indorsed iu full, k 

'in blank into indorsement in cannot be claimed from ttie luuu 

full. . full .except by- the person. to whom 

been indorsed in full, or by one who derives title through sue p 
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56 No ^yI^tiDg on a negotiable instrument is valid for the pur- 
. , * , , nf pose of negotiation if such writing purports 

suln to.'”' 10 ‘raosfe only “ P“‘ 

appearin'^ to be due on the instrument ; but, where such amount has 
been par°tly paid, a note to that^ect may be indorsed on the instru- 
ment, which may then be negotiated for the balance. 


57 . The legal representative of a 
deceased person cannot negotiate, by 

“y'onir«SS. del™')' only. \ promissov note, biU 

tiate instrument indorsed by of exchange, or cheque payable to order, 
deceased. and indorsed by the deceased, but not 

delivered. 


58. When a negotiable instrument has been lost, or has been 
Instrument obtained by obtained from any maker, acceptor, or 

unlawful means or for un- holder thereof by means of an oBence or 
lawful consideration. fraud, Of for an unlawful consideration, 

no possessor or indorsee who claims through the person who found or 
so obtained the instrument is entitled to receive the amount due thereon 
from such maker, acceptor, or holder, or from any party prior to such 
holder, unless such possessor or indorsee is, or some person through 
•whom he claims was, a holder thereof in due course, 

59. The holder of a negotiable instrument, who has acquired it 
Instrument acquired after after dishonour, whether by non-acceptance 

dishonour or when i.ver-due, or non-paymcnt wjth notice thereof, or 
after maturity, has only, as against the other parties, the rights thereon 
•of his transferor : 

Provided that any person who, in good faith and for consideration. 
Accommodation note or becomes the holder, after maturity, of a 
'bill. promissory note or bill of exchange made, 

drawn, or accepted without consideration, for the purpose of enabling 
some parly thereto to raise money thereon, may recover the amount of 
the note or bill from any prior party. 


Illustration. 

The acceptor of a bill of exchange, when he accepted it, depo.sited with 
“the drawer certain goods as a collateral security for the payment of the bill, 
with power to the drawer to sell the goods and apply the proceeds in 
discharge of the bill if it were not paid at maturity. The bill not havin_g 
been paid at maturity, the drawer sold the goods and retained the proceeds, 
but indorsed the bill to A, A’s title is subject to the same objection as the 
drawer’s title. , • 
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60 . A negoSable tmtrument may be negotiated (except by & 

Instrument negotiable tijj OF acceptor after maturitv) 

payment or satisfaction, until .payment Or satisfaction thereof by 

after maturitv hnf nr,f- .aif nicker, drawee, or acceptor at or 

alter maturity, but not after such payment or satisfaction. 


CHAPTER V. 

Of Presentment. 

61. A bill of exchange payable after sight must, if no time or 

Presentment for acceptance. Specified therein for presentment, 

he presented to the drawee thereof tor 
acceptance, ii he can, after reasonable search, be found, by a person 
enhtled to demand acceptance, within a reasonable time after it is drawn, 
and in business-hours on a business-daj'. In default of such present- 
ment, no party thereto is liable thereon to the person making such 
default. 

If the drawee cannot, after reasonable search, be found, the bill is- 
dishonoured. 

If the bill IS directed to the drawee at a particular place, it must 
be presented at that place ; and, if at the due date for presentment he 
cannot, after reasonable search, be found there, the bill is dishonoured. 

Where authorized by agreement or usage, a presentment through 
the post-office by means of a registered letter is sufficient.’* 

62. A promissory note, payable at a certain period after sight, 
Presentment ot promissory must be presented lo the maker thereof 

note for sight. foj. 3,'gbt (jf he can, after reasonable search, 

w found] by a person entitled to demand payment, witWn a reasonable 
time, after it is made and in business- hours on a business-day. 
default of such presentment, no parly thereto is liable thereon t® 
the person making such default, 

63. The holder must, if so required by the drawee of a bill 
Drawee’s time for deiibera- exchange presented to him for acceptance, 

tion. allow ffie drawee twenty-four hours (»* 

elusive of public holidays) to consider whether he wU accept it 


* The last para, of s. 61 and the second para, of s. 64 have 
added by Act II. of 1885, s. 4. 



4 >f 1881.3 


negotiable instruments. 


2t 


' 64. Promissory notes, bills of exchange, and cheques, must her 
_ , ^ ^ presented for payment ' to the maker,’ 

acceptor, or drawee thereof, respectively, 
by or on behalf of the holder as hereinafter provided. In default of 
such presentment, the other parties thereto are not liable thereon to 
such holder. 


Where authorized by agreement or usage, a presentment through 
the post-office by means of a registered letter is sufficient.’^ , 


Exception. — Where a promissory note is payable on demand, 
and is not payable at a specified place, no presentment is necessary in 
-order to charge the maker thereof. 


65. Presentment for payment must be made during the usual 

hours of business, and, if at a banker’s^* 
within banking hours. 


Hours for presentment. 


66. A promissory note or bill of 
Presentment for payment exchange, made payable at a specified 

^ate of*s^ht! period after date or sight thereof, must be 

presented for payment at maturity. 

67. A promissory note payable by instalments must be presen- 
Preseniment for payment ^ed for payment on the third day after the 

of promissory note payable date fixed for payment of each instalment ; 
by instalments. and non-payment on such presentment 

has the same effect as non-payment of a note at maturity. 

68. A promissory note, bill of exchange, or cheque, made, 

Presentment for payment accepted payable at a Specified 

of instrument payable at place, and not elsewhere, must, in order to 
specified place, and not else- charge any parly thereto, be presented for 
” payment at that place. 

69. A promissory note or bill of exchange made, drawn, or 
Instrument payable at accepted, payable at a specified place, 

specified place. must, in Order to charge the maker or 

drawer thereof, be presented for payment at that place. 

70. A promissory note or bill of exchange, not made payable 
Presentment where no ex- as mentioned in sectioHs 68 and 69, 

elusive place specified. must be presented for payment at the 


, * The last para, of s. 61 and the second para, of s. 64 have been added 

by Act II. of i88s, s. 4. ^ . 
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place of business (if any), or at the usual residence of the maker, 
drawee, or acceptor thereof, as the case may be. 

71. If the maker, drawee, or acceptor of a negotiable instru- 
Presentment when maker, i^ent, has^ no known place of business or 
&C., has no known place of fixed residence, and no place is specified 
business or residence. in {j[je instrument for presentment for 

acceptance or payment, such presentment may be made to him in 
person wherever he can be found. 


72. “ Subject to the provisions of section 84 ,”* a cheque must, 
Presentment of cheque to Order to charge the drawer, be 
charge drawer. presented at the bank upon which it is 

drawn before the relation between the drawer and his banker has 
been altered to the prejudice of the drawer. 

78. A cheque must, in order to charge any person except the 
Presentment of cheque to drawer, be presented wtliin a neasonable 
charge any other person. time after delivery thereof by such person. 

74. Subject to the provisions of section 31 , a negotiable 
Presentment of instrument instrument payable on demand must be 
payable on demand. presented for payment within a reason- 

able time after ft is received by the holder. 


75. Presentment for acceptance or payment may be made to- 
Presentment by or to duly authorized agent of the drawee, - 

agent, representative of maker. Or acceptor, as the case may r 
deceased, or assignee of or, where the drawee, maker, or acceptor 

has died, to his legal_ representative, or, 
where he has been declared an insolvent, to his assignee. 

76. No presentment for payment is necessaiy, 

When presentment un- instrument is dishonoured at the due 
necessary. for presentment in any of theronowm^ 


76. No 

When prese 
necessary. 


presentment 


cases : — 


(a) if the maker, drawee, or acceptor, intentionally prevents 
the presentment of the instrument, or, ^ 

if the instrument being payable at his 

closes such place on a business-day dunng 
business-hours, or. 


^ The words quoted have been added by the Negotiable Instruments 
Act Amendment Act (VI. of 1897), s. 2. 
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J-. , , if the instrument being payable at some other specified place^ 
neither he nor any person authorized to pay ,it attends 
at such place during the usual business-hours, or, 

if the instrument not being payable at any specified place, he 
cannot, after due search, be found ; ‘ _ 

(d) as against any party sought to be charged therewith, if‘ he 
has engaged to pay notwithstanding non-presentment ; . 

(c) as against any party if, after maturity, with knowledge that 

the instrument has not been presented — 

he makes a part-payment on account of the amount due on 
the instrument, 

or promises to pay the amount due thereon in whole or in 
part, 

or otherwise waives his right to take advantage of any default 
, , in presentment for payment ; 

(d) as against the drawer, if the drawer could not suffer 

damage from the want of such presentment. ' 

77. When a bill of exchange, acjcepted payable at a specified 
Liability of banker for bank, has '“been duly presented there for 
negligently dealing with bill payment and dishonoured, if the banker 
presented for payment. sq negligently or improperly keeps, deals 

with, or delivers back such bill as to cause loss to the holder, he 
must compensate the holder for such loss. 


CHAPTER VI. 

Of Payment and Interest. 

78. Subiect to the provisions of section 82, clause (c), payment 
To whom payment should of the amount due on a promissory note, 

be made. bill of exchange, or cheque, must, in 

order to discharge the maker or acceptor, be made to the holder of 
the instrument. 

79. When interest at a specified rate is expressly made payable 
Interest when rate sped- on a promissory note or bill of exchange, 

interest shall be calculated at the rate 
specified on the amount of the principal money due thereon from the 
date of the instrument, until tender or realization of such amount, or 
until such date after the institution of a suit to recover such amount 
as the Court directs. 
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80. When no rate of interest is specified in the instrument, 
spedfied*^ interest^ on the amount due thereon shall, 

f ~ ‘ except in cases provided for by the Code 

or utvn Ir'rocedure, section 532 ,* be calculated at the rate of six per 
cen um per annum, from tire date at which the same ought to have 
been paid by tne party charged, until tender or realization of the 
amount due thereon, or until such date after the institution of a suit 
to recover such amount as the Court directs. 


£xfilanation , — When the party charged is the indorser of an 
^*®^^°^t)ured by non-payment, he is liable to pay interest 
only^ircm the Ume that he receives notice of the dishonour. 

81. Any person liable to pay, and called upon by the holder 
Delivery of instrument on ^^sreof to pay the amount due on a 
on payment, or indemnity in promissory note, bill of exchange, or 
case of loss. cheque, Js before pa}'ment, entitled to 

have' it shown, and is, on pa)anent, entitled to have it delivered up to 
Wm, or, if the instrument is lost or cannot be produced, to be 
indemnified against any further claim thereon against him. 


CHAPTER VII. 

Of Discharge from Liability on Notes, Bills, 

AND Cheques. 

82. The maker, acceptor, or indorser, respectively, of ^ 
Discharge from liability- «ego^ble instrument, is discharged from 

liability thereon — 

{a) to a holder thereof who cancels such acceptor’s or indorser s 

name with intent to discharge hinii and 

’ to all parties claiming under sucti holder, 

(3) to a holder thereof who otherwise discharges such maker. 


by release; 


acceptor, or indorser, and to all 
deriving title under such holder a 
notice of such discharge ; 

(r) to all parties thereto, if the instrument is payable to bearer, 
, ^ or has been indorsed in blank, and sue 

y paymen . maker, acceptor, or indorser, makes 

payment in due course of the amount due thereon. 


* See Act XIV. of 1882, s, 3. 
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83. If the holder of a bill of exchange allows the. drawee 
Discharge by allowing more than tweniy.four hours, exclu- 

.drawee more than twenty- sive of public .holidays, to consider 
four hours to accept. whether he wll accept the same, all 

. previous parties not consenting to 
-such allowance are thereby discharged from liabiliiy to such holder. > ; 

84. * (/) Where a cheque is not presented for payment within 
When cheque not duly pre- a reasonable time of its issue, and the 

sented and drawer damaged dfawer Or person on whose aCCOunt it IS 
thereby. drawn had the right, at the time when 

presentment ought to have been made, as between himself and the 
banker, to have the cheque paid, aud suffers actual damage through 
the delay, he is discharged to the extent of such damage, that is to say, 
to the extent to which such drawer or person is a creditor of the banker 
to a larger amount than he would have been if such cheque had been 
•paid. 

( 3 ) In determining what is a reasonable time, regard shall be had 
to the nature of the instrument, the usage of trade and of bankers, and 
the facts of the particular case. 

(?) The holder of the cheque as to which such drawer or person 
is so discharged shall be a creditor, in lieu of such drawer or person, 
of such banker to che extent of such discharge and entitled to recover 
the amount from him. 


lllustraiions. 

(a.) A draws a cheque for Rs. 1,000, and, when the cheque ought to be 
presented, has funds at the bank to meet it. The bank fails before the 
cheque is presented. The drawer is discharged, but the holder can prove 
against the bank for the amount of the cheque. 

(i.) A draws a cheque at Umbalia on a bank in Calcutta. The bank 
fails before the cheque could be presented in ordinary course. A is not 
“discharged, for he has not suffered actual damage through any delay in 
presenting the cheque. 


85. Where a cheque payable to order purports to be indorsed by 

Cheque payable to order. is 

discharged by payment in due course. 


* Section 84 has been substituted for the original section by Act VI 
•of 1897, s. 3. 
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(f) a statement that payment or acceptance or better security, 
as the case may be, has • been demanded of such 
person by the notary public ; the terms of his answer 
(if any}, or a statement that he gave no answer, or that 
he could not be found; 

-(a} when the note or bill has been dishonoured, the place 
and time of dishonour; and, when better security has 
been refused, the place and time of refusal; 

it) the subscription of the notary public making the protest; 


{/) in the event of an acceptance for honour, or of a pay- 
ment for honour, the name of the person by whom, 
of the person for whom, and the manner in which, 
such acceptance or payment was oflPered and ef- 
fected. 


A notary public may make the demaod mentioned in clause (c) 

■ of this section either in person or by his clerk, or, where authorized 

■ by agreement or usage, by registered letter.* 


102. When a promissory note or bill of exchange is required 

c , . by law to be protested, notice of such 

0 ice 0 p o e . protest must be given, instead of nodce 

of dishonour, in the same manner and subject to the same conditions; 
but the notice may be given by the notary public who makes the 
protest. 

103. All bills of exchange drawn payable at some otlier place 
Protest for non-payment ^han the place mentioned as the residence 


after dishonour 
ceptance. 


by ' non-ac- of the drawee, and which are dishonoured 
by non-acceptance, may without further 
presentment to the drawee, be protested for non-payment, m the 
place specified lor payment, unless paid before or at maturity. 

104. Foreign bills of exchange must be protested .for dishonoui 
„ ^ ^ cc • u-i! when such protest is required fay the law 

Protest of foreign bills. place where they are drawn. 

104 A. For the purposes of this Act, where a bill or 

When noting equivalent to required to be protested within a 
protest. time, or before some further proceeding 

is taken, it is sufficient that the bill has been noted for protest e ots 
the expiration of the specified time or the taking of theprocee o> 


* This para has been' added by Act II. of 1885, s. $• 
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and the formal protest may be extended at any time thereafter as of 
the date of the noting * 


CHAPTER X. 

Of RKi\SON.VBLE Tkis. 

105. In determining what is a reasonable time for presentment 

for acceptance or payment, for giving 
Reasonable time. notice of dishonour and for noting, regard 

shall be had to the nature of the instrument and the usual course ol 
dealing with respect to similar instruments; and, in calculating such 
time, public holidays shall be excluded. 

100 If the holder and the party to whom notice of dishonour 
. is "iven carry on business or live (as the 
notice of dishonour. case may be) m clitterent places, such 

notice is given within a reasonable time it it is despatched by the nex,t 
post, or on the day next after the day of dishonour. 

If the said parties carry on business or live in^ the same place, 
such notice is given within a reasonable time if it is despatched in 
time to reach its destination on the day next after the day of dis- 
honour. 

107. A party receiving notice of dishonour, who seeks to enforce 
o f his right against a prior party, transmits 

mittmg such notice. the notice Within a reasonable time if he 

transmits it within the same time after its receipt as he would have 
had to give notice if he had been the holder. 


CPIAPTER XI. 

Of Acceptance and Payment for Honour and Reference 

IN Case of Need. 

108. When a bill of exchange has been noted or protested for 

non-acceptance, or for better security, any 
Acceptance for honour. person, not being a party already liable 

thereon, may, with the consent of the holder, by writing on the bill, 
accept the same for the honour of any parly thereto.f 

* S. 104A has been inserted by Act II. of 1885, s, 6 . • . .x ^ 

t The second sentence of this section has been repealed by Act II. of 
1885, 3.' 7, and has, therefore, been omitted. 
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109. A. person desiring to accept for honour must, by writing 
How acceptance for OH the bill Under his hand, declare that he 

honour must be made. accepts Under protest the protested bill for 

the honour of the drawer, or of a particular indorser whom he names, 
or generally for honour.* 

110. Where the acceptance does not express for whose honour 
Acceptance not specifying It is made, it shall be deemed to be made 

for wh.ise honour it is made. for the honour of the drawer. 


111. An acceptor for honour binds himself to all parlies 
Liability of acceptor for Subsequent to the party for whose honour 
honour. he accepts to pay the amount of the bill if 

the drawee do not : and such party and all prior parties are liable, in 
their respective capacities, to compensate the acceptor for honour for 
all loss or damage sustained by him in consequence of such acceptance. 


But an acceptor for honour is not liable to the holder of the bill 
unless it is presented or (in case the address given 'by such acceptor 
on the bill is a place other than the place where the bill is made payable) 
forwarded for presentment, not later than the day next after the day 
of its maturity. 


112. An acceptor for honour cannot be charged unless the bill 
When ,-icceptor for honour has, at its maturity, been presented to the 
may be charged. drawee for payment, and has been dis- 

honoured by him, and noted or protested for such dishonour. 


113. When a bill of exchange has been noted or protested for 

r, . r t, non-payment, any person may pay 

Payment fo, hononr. P the honour of any parly liable » 

pay the same, provided that the person so paying, “ or his agent in 
that behalf, ”t has preriously declared before a notary public the party 
for whose honour he pays, 'and that such declaration has been recor - 
ed by such notary public. 


114. Any person so paying is entitled to all the rights, in r^ 

pect of the bill, of the holder at the i 
Right of payer for honour, payment, and may recover, from 

the party for whose honour he pays, all sums so paid with 
thereon, and with all expenses properly incurred in making 
payment. 


* As amended by Act II. of 1885, s. 8. 

t The words quoted have been inserted by Act II. of io 85 ) s. 9. 
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• 115. Where a drawee in case of need is named in a bill of 

^ ^ exchange, or in any indorsement thereon, 

^ rawee m case of need. ^jjl dishonoured until it haS 

been dishonoured by such drawee. 


Acceptance and payment 
without protest. 


116. A drawee, in case of need, may 
accept and pay the bill of exchange with- 
, out previous protest. 


‘ CHAPTER XII. 


Of Compensation. 


' 117. The compensation payable in case of dishonour of a pro- 

. R..I . o • missory note, bill of exchange, or cheque, 

.KuJes as to compensation. , ? i. . .u i u ^ “ 

by any party' liable to the holder or any 

indorsee, shall (except in cases provided for by the Code of Civil Pro- * 

cedure, section 532*) be determined by the following rules ; — 


(a) the holder is entitled to the amount due upon the instrument, 
together with the expenses properly incurred in presen- 
ting, noting, and protesting it ; 

(3) when the person chargevl resides at a place different from 
that at which the instrument was payable, the holder 
is entitled to receive such sum at the current rate of 
exchange between the two places ; 

(f) an indorser, who, being liable, has paid the amount due on 
the same, is entitled to the amount, so paid, with interest, 
at six per centum per annum, from the date of pay- 
ment until tender of realization thereof, together with 
all expenses caused by the dishonour and payment; 

(^0 when the person charged and such indorser reside at 
different places, the indorser is entitled to receive such 
sum at the current rale of exchange between the tsvo • 
places ; 

(fi) the party entitled to compensation may draw a bill upon ’ 
the party liable to compensate ‘hiih, payable at sight 
or on demand, for the amount due to him, together with 
all expenses properly incurred by him. Such bill must 
be accompained by the instrument dishonoured and the 


* See Act XlV. of 1882, s^. 3. 

Act XXVI., issi.—s: ‘ 
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protest ■thereof (if any). If such billis dishonoured, 
the party dishonouring ihe same is liable to make com. 
pensation thereof in the same manner as in the case of 
the original bill. 


CHAPTER XIIL 
Special Rules of Evidence, 


Presumption as to nego- 
tiable instruments — 


118. Until the contrary is proved> 
the following presumptions sh^ te 
made: — 


(a) that every negotiable instrument was made or drawn for con- 
<jf consideration j sideration ; and that every such instrmneDt, 

when it has been accepted, indorsed, 
negotiated, or transferred, was accepted, indorsed, negotiated, or 
transferred for consideration ; 

(<5) that every negotiable instrument 
as to date; bearing a date was made or drawn on 

such date ; 

(c) that every accepted bill of exchange was accepted within a 

as to time of acceptance : reasonable time after its date, and before 

Its maturity ; 

as to time of transfer ; . every transfer of a negotiable 

instrument was made before its matunt 7 ; 


as to stamp; 


(e) that the indorsements appearing upon a negotiable instrument 

astoorderofindorsements; "^^de in the Order in which they 

appear thereon ; 

(/) that a lostpromissoiy note, bill of 
exchange, or cheque, was duly stamped; 

(g) that the holder of a negotiable instrument is a holder in 
that holder is a holder in due cours6 z Provided that, where ^ ® 
due course. instrument has been obtained from ns 

lawful owner, or from any person in lawful custody thereof, by means or 
an offence or fraud, or has been obtained, from the maker or acceptor 
thereof, by means of an offence or fraud, or for unlawful considerauon, 
the burthen of proving that the holder is a holder in due course kes 
upon him, 

119. In a ispit upon an instrument which has been dishonom^i 

Presumption on proof of Court shall, OU pre^f of 
protest. presume the fact of dishonour, unless 

until such fact is disproved. 
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: - 120. No maker of a promissory note, and no drawer of a bill 
' Estoppel against 'denying. exchange or, chcQue, and no acceptor 
original validity of instru- of a bill of exchange for the honour of. the 

drawer, shall, in a suit thereon by a holder 
in due course, be permitted to deny the validity of the instrument as 
originally made or drawn. 

121. No maker of a promissory note, and no acceptor of a bill 
Estoppel against denying ot exchange payable to, or to the order of 

capacity of payee to indorse, a specified person. Shall, in a suit thereon 
by a holder in due course, be permitted to deny the payee’s capacity#, 
at the date of the note or bill, to indorse the same. 

122. No indorser of a negotiable instrument shall, in a suit there- 
Estoppel against denying 00 by a subsequent holder, be permitted 

signature or capacity of prior to deny the signature or capacity to con- 

tract of any prior party to the instrument. 


CHAPTER XIV. 
Of Crossed Cheques. 


123. Where a cheque bears across its face an addition of the 
, „ words “ and company ” or any abbrevia- 

tion thereof, between two parallel trans- 
verse lines, or of two parallel transverse lines simply, either with or 
without the words “ not negodable," that add.'tion shall be deemed a. 
crossing, and the cheque shall be deemed to be crossed generally. 

12^. Where a cheque bears across its face an addition of the 
„ name of a banker, either with or without 
eque crosse specia y. words “ not negotiable,” that addition 

shall be deemed a crossing, and the cheque shall be deemed to be 
crossed specially, and to be .crossed to that banker. 


Crossing after issue. 


125. Where a cheque is uncrossed, 
the holder may cross it generally or 
specially. 


Where a cheque is crossed generally, the holder may cross it 
^ecially. o .. 


Where a cheque is crossoed generally, . or specially, the holder 
may add the words “ not negotiable.” 


36 


NEGOTIABLE INSTRUMENTS. 


[ActXXVt 


Where a cheque is crossed specially, the banker to whom 
it is crossed may again cross it specially to another banker, ijhis 
agent, for collection. ' 

126, Where a cheque is crossed generally, the banker on whom' 
^ Payment of cheque crossed it is drawn shall not pay it Otherwise' (than 


generally. 


to a banker. 


Where a cheque is crossed specially, tlie banker on whom itjs 

drawn shall not pay it otherwise than to. 
Payment of cheque cross- banker to whom it is crossed, or his 

agent, for collection. 

127. Where a cheque is crossed specially to more than one 

o .. c t, banker, except when crossed to an agenc- 

Payment of cheque cross- uauivci, thp hanker 

ed specially more than once. for the purpose of collection, j 

on whom it is drawn shall refuse payment thereof. 

128. Where the banker, on whom a crossed cheque is draira, 

„ . , f has paid the same in due course, the 

” b»kL paying the cheque and (in « 
such cheque has come to the hands of the P^yee) the drawer . 
shall respectively be entitled to the same nghts, and be p 
same position in all respects, as they respectively 

to, and placed in, if the amount of the cheque had b P 
and received by the true owner thereof. 

129. Any banker paying ^ cheque crossed generallyjJtW 

Payment of crossed cheque than tO ^ h^'^ Cr, banker tO, 

out of due course. Specially Otherwise than to ine oauK 

•whom the same is crossed, or his agent, for collection, hemg '• 

shall be liable to the true owner of the cheque for any 
sustain owing to the cheque having been so paid. 

130. A person taking a cheque crossed generdly orjpeciaUy^^ 

Cheque bearing “ not nego- bearing in eit er 5 
tiable^’ negotiable,” shall not nave a ' ^ 

be capable of giving, a better title to the cheque an 
person from whom he took it had. 

131. A banker, vvho has, in good faith, and wjtho^^^^^^ 


to 


N..-liabUUy of banter Uy m'spKially 

receiving payment of cheque, cheque cmssed o defective, incuf 

himself, shall not. in case the tide to ^ son only of having 

any liability to the true owner of the cheque by reason on y 

leceived such payment. 
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CHAPTER XV. 

‘ Of Bills in Sets. 

132. Bills of exchange may be drawn in parts, each part being 

Set of bills ■ numbered, and containing a provision that 

it shall continue payable only so longjtas 
the others remain unpaid. All the parts togetlier make a set; but the 
whole set constitutes only one bill, and is extinguished when one of the 
parts, if a separate bill, would be extinguished. 

Exception. — When a person accepts or indorses diiBferent parts of 
the bill in favour of different persons, he and the subsequent indorsers 
of each part are liable on such part as if it were a separate bill. 

133. As between holders in due course of different parts of the 
Holder of first-acquired Same Set, he who first acquired title to his 

part entitled to all. part is entitled to the other parts and tire 

money represented by the bill. 


CHAPTER XVI. 

Of International Law. 

134. In the absence of a contract to tire cantrary, the liability of 
Law governing liability of ^6 maker or drawer of a foreign promis- 

maker, acceptor or indorser sory note, bill of exchange, or cheque, |is 
of foreign instrument. regulated in all essential matters by tlie 

law of the place where he made the instrument, and the respective 
liabilities of the acceptor and indorser by the law of the place where 
the instrument is made payable. 

Illustration. 

A bill of exchange was drawn by A in California, where the rate of 
interest is 25 per cent., and accepted by B, payable in Washington, where 
the rate of interest is 6 per cent. The bill is indorsed in British India, and. 
is dishonoured. An action on the bill is brought against B in British India. 
He is liable to pay interest at the rate of 6 per cent, only ; but, if A is 
charged as drawer, A is liable to pay interest at the rate of 23 per cent. 

135. Where a promissory note, bill of exchange, or cheque, is 

. Law of place of payment ^ade payable in a different place from 
governs dishonour. that in which it is made or indorsed, the 

law of the place where it is made payable determines what constitutes 
dishonour, and what notice of dishonour is suflBcient 
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A bill of exchange drawn and indorsed in British India, but accepted 
payable in France, is dishonoured. The indorsee causes it to be protested 
for such dishonour, and gives notice thereof in accordance with the law of 
France, though not in accordance with the rules herein contained in respect 
of bills which are not foreign. The notice is sufficient. 


136. If a negotiable instrument is made, drawn, accepted, or 
Instrument made, Sic., out indorsed out of British India, but in accor- 
of British India, but in accor- dance with the kw of British India, the 
dance with us law. circumstance, that any agreement evi- 

denced by such instrument is invalid according to the law of the country 
wherein it was entered into, does not invalidate any subsequeut accept- 
ance or indorsement made thereon in British India. 


137. The law of any foreign country regarding promissory 
c Presumption as to foreign "otes, bills of exchange, and cheques shall 
law. be presumed to be the same as that of 

British India, unless and until the contrary is proved. 


CHAPTER XVII.* 

Notaries Public. 

138. The Governor-General in Council may, from time to lime, 
Power to, appoint notaries by notification in the ofificial Gazette, 

public. appoint any person, by name or by virtue 

of his oBBce, to be a notary public under this Act, and to exercise his 
functions as such within any local area, and may, by like notifica- 
tion, remove^from office any notary public appointed under this Act. 

139. The Governor-General in Council may, from time to time. 

Power to make rules for by notification in the offici^ G^ette. ma e 

notaries public. rules consistent with this Act tor 

guidance and control of notaries public appointed under this Act, an 
may, by such rules (among other matters), fix the fees payable to sn 
notaries. 


SCPIEDULE. 

[Repealed hy Act XU • of i8gi, Sch. /.] 


* Ch. XVII. has been inserted by Act II. of 1885, s. 10, 





ACT X. OF 1873.^ 

Tiio Indian Oatlis Act, 1873. 

modified up io March igoo.} 

Rsc&ived the G.-G.’s AssEftT df THE Sth April 1873. 

An Act to consolidate the Laio relating to Judicial Oaths^ 
and for other purposes. 

Whereas it is expedient to consolidate the law relating to 
Preamble judicial oaths, affirmations, and de- 

clarations, and to repeal the law relat- 
ing to official oaths, affirmations, and declarations ; It is hereby 
enacted as follows : — 


Short title. 

It extends 
Local extent. 


L — Preliminary. 

1 . This Act may be called “ The 
Indian Oaths Act, 1873 

to the whole of British India, and, so far as regards 
subjects of Her Majesty, to the territories 
of Native Princes and States in alliance 
with Pier Majesty. 


* For the Statement of Objects and Reasons, see Gazette of India, 
1873, Pt. V., p. 17 ; for Proceedings in Council, see ibid, 1873, Supplement, 
p. 889 ; ibid, 1873, Supplement, pp. 3, 233, 235 to 246, 281, 395, and 410 ; 
ibid, 1873, Extra Supplement, pp. i to 8. 

Act X. of 1873 has been declared in force in— 

(1) the Santhal Parganas by the Santhal Parganas Settlement Re- 

gulation (III. of 1872), s. 3, as amended by the Santhal 
Parganas Laws Regulation (111. of 1886) ; 

(2) the Arakan Hill District by the Arakan Hill District Laws Re- 

gulation (IX. of 1874), s. 3i 

(3) Upper Burma generally (except the Shan States) by the Upper 

Burma Laws Act (XX. of 1816), s. 6; 

(4 ) British Baluchistan by the British Baluchistan Laws Regulation 

(I. of 1890), s. 3. 

(5) Angul and the Khondmals (with an exception) by the Angul 

District Regulation (i, of 1894), s. 3. 

It has further been declared, by notification under s. 3 (a) of the 
Scheduled Districts Act (XIV. of 1874), to be in force in the following 
Scheduled Districts, namely;— 

The District of Hazaribagh, Lohatdaga, and Manbhum, and Pargana 
Dhalbhum, and the Kolhan in the District of Singbhum (the District of 

a.ooo— 30-9-12. X. '73—1. 
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{Cominincoiunt!\ UipatUd by tht RepmUng /lei {XII. of 

iS'pd). 

2. {Rtpiai of tn(iclmtnhl\ Ripcalul by Hu Repealing Act {XI I' 
of ^^73). 

3. Noth'uig herein contained applies to proceedings before 
SaviiiK of certain oath'; and Couris*marcul or lo Oaths, afBrmations, 

aifirwations. or declarations prescribed by any law 

which, under the provisions of the Indian Councils Act,f t86i, the 
Governor-General in Council has not power to repeal. 

II. — Anthoriiy lo adminUier Oaihs and Ajjirmaiiom. 

4. The following Courts and persons are authorized to adnii- 
Authority to administer tiisier, by tiieinselves^ cr by an officer 

oaths and .aiHrm.ations. empowered by them in this belialt, oaths 

and affirmations in discharge of the duties, or in exercise of the 
powers, imposed or conferred upon them respectively by law : — 

(a) All Courts and persons having, by law or consent of 
parties, authority to receive evidence: 

{b) The Commanding Officer of any military station occupiW 
by troops in the service of Her Majesty : 

Provided — 

(/) that the oath or affirmation be administered within the 
limits of the station, and 

(2) that the oath or affirmation be such as a Justice of the 
Peace is competent to administer in British India. 


Lohardaga then included the Paltnau 
Gasetie of India. 1881, Pt. I., p. 504. 

The North-Western Provinces Tarai.' 

p- 505- 

The Scheduled Districts 
George Gasetie. 1S98, Pt, I., p 
p. 869, 


District, separated in 1894)' See 
■See Gasette of India. 1876, Pt. 


in Ganjam and Vizagapatam, see Fori St. 
666, and Gasetie of India. ia9°i ' ’ 


It has been extended, by notification under s. $ of 
Scheduled District of Coorg. — See Gasetie of India 1870, rt. ■, P* , „ 

* See the Indian Articles of War (Act V. of i8d9), n 
Volunteers Act {XX. of 1869), and thedndian Marine Act (XIV. or 
]• Stat. 24 &]25 Viet, c.| 67. 
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IIL—Persom by whovi Oaths or Affirmations must be made. 

Oaths or affirmations to be 5 . Oaths ai affiimations shall be 

made by— made by the following persons: — 

(a) all witnesses, that is to say, all persons who may lawfully 

be examined, or give, or be required to 
wi nesses; evidence by or before any Court or 

person having, by law or consent of parlies, authority to examine 
such persons, or to receive evidence ; 

(b) interpreters of questions put'to, 
and evidence given by, witnesses ; and 

(c) jurors. 

Nothing herein contained shall render it lawful to administer 
in a criminal proceeding an oath or affirmation to the accused 
person, or necessary to administer to the official interpreter of any 
Court, after he has entered on the execution of the duties of his 
office, an oath or affirmation that he will faithfully discharge those 
duties. 

Affirmation by natives, or 6* Where the witness, interpreter, 

by persons objecting to oaths, or juror is a Hindu or Muhammadan, 

or has an objection to making an oath, 

he shall, instead of making an oath, make an affirmation. 

In every other case, (he witness, interpreter, or juror shall 
make an oath. 


interpreters; 

jurors. 


/K — Forms of Oaths and Affirmations.. 

7. All oaths and affirmations made under section 5 shall be 
Forms of oaths and affir- administered according to such forms as 
mations. the High Court may, from time to time, 

prescribe,* 

• For forms prescribed in — 

Bombay,— see Bombay List of Local Rules and Orders, Vol. I., Ed. 
1896, p. xxxii ; 

Burma, — see Burma Laws List, Ed. 1897, p. 47. 

Madras, — see Madras List of Local Rules and Orders, Vol. I.. Ed 
1898, p.2S; 

N.-W. P. and Oudh, — see N.-W. P. and Oudh List of Local Rules 
and Orders, Ed. 1894, p. 42 ; 

Central Provinces,— see Central Provinces List of Local Rules and 
Orders, Ed. rSgd, p. 18. 
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forms now in uss. 


[Explamimi. RipeaUd by Act VI. of 1900.] 

8. If any parly "evwL’cf 'on' 5“or "*olmn 

or held binding by, P"=°f „ '^decency, and not pnrpoitms 

belongs, and not repugnant o J thinks fit, notwith- 

to affect any third tender such oath or 

standing anything hereinbefore contain , 

affirmation to him. 


alfanypattyt„anyindi„^^^^^ 

Court may ask party or mentioned in section 8, It sue 

witness whether he will make r«otlnn made bv ihe Other p / 

oath proposed by opposite 0^ affirmation IS^ ^ ^ 

party. to, or by any witness ii^, s ^ 

the Court may, if I' he will Seffie oath Qr ^ffirma- 

him to be asked, whether or not he will mase 

Provided that no party or onnswting such 

personally in Court solely for the purpose 

question. 

10. If such party or witness proceed to ad- 

- “S ''a 

authorize him to take the evidence of . . 
affirmed, and return it to the Court. 

11. The evidence so o , he 
Evidence conclusive as ^he person who on gf 

bfun? as afoLaid bo conclas.vo P 
of the matter stated. 

,8.If.bepa.yoywi.-«- 

Procedure m case of re- he compelled jhe 

fusal to make oath. . proceedings, dn 

the Court shall record, as part ot me P 
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oath or aflarmation proposed, the facts that he was asked whether 
be would make it, and that he refused it, together with any reason 
which he may assign for his refusal. 

K — Miscellaneous. 

13. No omission to take any oath or make any affirmation, no 
Proceedings and evidence Substitution of any one for any other of 

not invalidated by omission them, and no irregularity whatever in the 
of oath or irregularity. Jjj vvhich any one of them is admi- 

nistered shall invalidate any proceeding, or render inadmissible 
any evidence whatever, in or in respect of which such omission, 
substitution, or irregularity took place, or shall affect the obligation 
of a witness to state the truth. 

14. Every person givin g evidence on any subject before any 
Persons giving evidence C OUrt Or person hereby authorized to ad- 

bound to state the truth. minister oaths aad affirmations shall be 
bound to state the truth on such subject.* 

15. The Indian Penal Code, sections 178 and 181 , shall be 
Amendment of Act XLV. of consttued as U, after the word “ oath, " 
1860, sections 178 and 181. the words, “ or affirmation, " were inser- 
ted. 


18. Subject to the provisions of sections 3 and 5 , no person 

• I .c u I- L j appointed to any office shall, before 
Official oaths abolished. f • « ..l e .u j 

entering on the execution of the duties 

of his office, be required to make any oath, or to make or subscribe 

any affirmation or declaration whatever. 


SCHEDULE. 

[Repealed by the Repealing Act {Xll. of 18‘pj).'] 

* Compare the Indian Penal Code (Act XLV. of r£6o), s. igr. 


X. ’ 72 .-:?. 
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THE OFFICIAL TRUSTEES ACT, igiS. 
ACT NO. II. OF 1913- 

Passed by the Governor-General of India in Council. 
Received the Q,-G's assent on ike syth February sgt2> 


-An Act to consolidate and amend the Law constituting the office offi 

Official Inis tee. 

Whereas it is expedient to consolidate and amend the law 
constituting the office of the Official Trustee ; It is hereby enacted- 
as follows ; — 

PART 1. 

Preliminary. 

Short title, extent and . 1 - U) This Act may be called the 

commencement. Official Trustees Act, 1913* 

(.2) It extends to the whole of British India, including British 
Balucnistan and the Sonthal Parganas, and applies also to all 
British and Indian subjects of His Majesty in the territories o£ 
Native States in India. 

(j) It shall come into force on such date as the Governor 
General in Council, by notification in the Gazette of India, may 
direct. 

2 . In this Act unless there is any- 
n erpre a ion c ause. thing repugnant in the subject or con- 

text, — 

(/) “ Government” means the Governor General in Council, 
so far as the Act relates to the Presidency of Bengal, and the Local 
Governments of Madras and Bombay, respectively, so far as the 
Act relates to those Presidencies : 

(2) “ High Court” means His Majesty’s High Courts of 
Judicature at Fort William in Bengal, Midras and Bombay, res- 
pectively, in the exercise of their original civil jurisdiction. 

(5) “ Official Gazette” means, in the case of the Presidency 
of Bengal, the Gazette of India, in the case of the Presidency trf 
Madras, the Fort St. George Gazette, and in the case of the 
-Presidency of Bombay, the Bombay Government Gazette ; 
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(4) ‘f Prescribed" means prescribed by rules under this Act : 

(5) (^) Presidency of Bengal" includes the territories for 

the hme being under the - governinent of the Governor 
of Fort William in Bengal in Council, the United 
Provinces of Agra and Oudh, the Provinces of the- 
Punjab, Burma, Bihar and Orissa, the Central Pro- 
vinces, Assam, the North-West Frontier Province, the- 
Province of Delhi, Ajmer and Merwara, the Andaman 
and Nicobar Islands, and such of the territories of 
any Native State as the Governor General in Council 
may by notification in the Gazette of India direct, 

( 3 ) “ Presidency of Bombay” includes the territories for 
the time being under the Government of the Governor 
of Bombay in Council, the Province of British 
Baluchistan, and such of the territories of any Nativa 
State as the Governor- General in Council may by 
notification in the Gazette of India direct, 

(f) “Presidency of Madras” includes the territories for the 
time being under the Government of the Governor of 
Fort St. George in Council, the Province of Coorg, 
and such of the territories of any Native State as the 
Governor General in Council may by notification in 
the Gazette of India direct. 


(6) “ Presidency" means any of the Presidencies mentioned 
In clause (5), 

3. For the purposes of this Act the High Court at a Pre- 
Extent of jurisdiction of sidencj-town shall have jurisdiction 
High Courts. throughout the Presidency. 


PART II. 

The Office of Official Trustee. 

4. (/) In each of the Presidencies of Bengal, Madras and 
Official Bombay, the Government shall appoint 

an Official Trustee. 

(2) No person shall be appointed to the office of Official 
Trustee of any of the said Presidencies who is not — 

(a) a Barrister; or 
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(5) an Advocate, Attorney or Vakil enrolled by a High 
Court ; or 

(c) a person holding the office of Deputy Administrator 
General at the commencement of this Act. 

(y) The said Official Trustees shall be called respectively, 
the Official Trustee of Bengal, the Official Trustee of Madras and 
the Official Trustee of Bombay. 

5. The Government may appoint a Deputy or Deputies to 
Appointment and powers assist the Official Trustee , and any 
o£ Deputy Official Trustee. Deputy SO appointed shall, subject to 
the control of the Government and the general or special orders 
of the Official Trustee, be competent to discharge any of the duties 
and exercise any of the powers of the Official Trustee, and when 
disebargin:? such duties or exercising such powers shall have the 
same privileges and be subject to the same liabilities as the Official 
Trustee. 


6. The Official Trustee shall be a corporation sole by the 

name ol the Official Trustee of the Pre- 
sidency for which he is appointed and, 
as such Official Trustee, shall have per- 
petual succession and an official seal, 
and may sue and be sued in his cor- 
porate name. 


Official Trustee to be cor- 
poration sole, to have per- 
petual succession and official 
seal, and to sue and be sued 
in his corporate name. 


PART HI. 

Rights, Powers, Duties and Liabilities of Official Trustee. 

7. (/) Subject to, and in accordance with, the provisions 
General powers and duties 0^ this Act and the rules made there- 
of Official Trustee. Under, the Official Trustee may, if he 

•thinks fit, — 

(a) act as an ordinary trustee ; 

(^) be appointed trustee by a Court of competent juris- 
diction. , > 

( 2 ) Save as hereinafter expressly provided, the Official Trus- 
tee shall have the same powers, duties and liabilities and be 
entitled to the same rights and privileges and be subject to the 
«ame control and orders of the Court as any other trustee actino- 
n the same capacity. ' ' - “ 
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(j) The Official Trustee may decline, either absolutlely or 
except on such conditions as he may impose, to accent anr 
trust. ^ 

(■/) The Official Trustee shall not accept any trust under 
any composition or scheme of arrangement for the benefit of 
creditors, nor of any estate known or believed by him to be- 
insolvent. 

(5) The Official Trustee shall not, save as provided by any 

rules made under this Act, accept any trust for a religious purpose- 
or any trust which involves the management or carrying on of any 
business. , 

(6) The Official Trustee shall not administer the estate of a; 
deceased person, unless he is expressly appointed sole executor of,, 
and sole trustee under, the will of such person. 

(7) The Official Trustee shall always be sole trustee, and it 
shall not be lawful to appoint the Official Trustee to be trustee 
along with any other person. 


8. (/) Any person intending to create a trust other than as 
Official Trustee may with trust which the Official Trustee is ‘'pro- 
consent be appointed trustee hibiled from accepting under the pro* 
of settlement by grantor. q£ Act may by the ins- 

trument creating the trust and with the consent of the OflScial 
Trustee, appoint him by that name or any other sufficient des- 
cription to be the trustee of the property subject to such trust : 

Provided that the consent of the Official Trustee shall be 
recited in the said instrument and that such instrument shall be- 
duly executed by the Official Trustee. 


( 2 ) Upon such appointment the property subject to the trust" 
shall vest in such Official Trustee, and shall be held by him upon 
the trusts declared in such instrument. 


9. When the Official Trustee has by that name or any 

Appointment of Official Sufficient description been 
frustee as trustee by will. trustee under any Will, the exec 
he will of such testator or the administrator of bis estate s , 
fter obtaining probate or letters of administration, '^bfy ‘V 
irescribed manner the contents of such will to such Omcia 
ee ; and, if such Official Trustee consents to accept » 

hen upon the execution by such executor or administrator 
ustrument in writing transferring the property subject to 
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to the Official Trustee, such property shall vest in such Official 
Trustee, and shall be held by him upon the trusts expressed in the 
said will : 

Provided that the consent of the Official Trustee shall be recited 
in the said instrument and that such instrument shall be duly 
executed by the Official Trustee. 

10 . (r) If any property is subject to a trust other than a 
Power of High Court to tmst which the Official Trustee is pro- 

appoint OfHcial Trustee to hibited from accepting under the pro- 
be trustee of property. visions of this Act, and there is no 

trustee within the l)cal limits of the ordinary or extraordinary 
original civil jurisdiction of the High Court willing or capable to 
act in the trust, the High Court may on application make an 
order for the appointment of the Official Trustee by that naine 
with his consent to be the trustee of such property. 

(2) Upon such order such property shall vest in tbe Official 
Trustee and shall be held by him upon the same trusts as the 
same was held previously to such order, and the previous trustee 
or trustees (if any) shall be exempt fiom liability as trustees of 
such property save in respect of acts done before the date of such 
order. 

( 3 ) Nothing in this section shall be deemed to affect the 
provisions of the Trustees’ and Mortgagees’ Powers Act, i866,* 
or the Indian Trusts Act,t 1882. 

11 . (/) If any property is subject to a trust other than a trust 
Power of private trustees which the Official Trustee is prohibited 

to appoint official Trustee to from accepting under the provisions of 
be trustee of property. {jjjg tfugtees or the sur- 

viving or continuing trustee or trustees and all persons beneficially 
interested in the trust are desirous that the Official Trustee shall 
be appointed in the room of such trustee or trustees, it shall be law- 
ful for such trustee or trustees, by an instrument in writing to 
appoint the Official Trustee by that name or any other sufficient 
description with his consent to be the trustee of such property ; 

r 

Provided that the consent of the Official Trustee shall be re- 
cited in the same instrument and that such instrument shall be duly 
executed by him. 


♦ Act XXVIII. of 1866. 


t Act II. of 1882. 
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( 2 ) Upon such appointment such property shall vest in the 
Official Trustee and shall be held by him upon the same trusts as 
the same ^^as held previously to such appointment, and the previ- 
ous trustee or trustees shall be exempt from all liability as trustees 
of such property save in respect of acts done before the date of 
such appointment. 

12. (/) If any infant or lunatic is entitled to any gift, legacy 

E.ccutoror administrator 0^ ihe asseis of a deceased 

may pay to Official Trustee person, It shall be lawful for the person 
legacy, share, etc., of infant by whom such gift is made, or executor 
or lunatic. pj. administrator by whom such legacy 

or share is payable or transferable, or any trustee of such gift , legacy 
or share, to transfer the same by an instrument in writing to the 
Official Trustee by that name or any other sufiBcient description 
with his consent: 


Provided that the consent of the Official Trustee shall be re- 
cited in the said instrument and that such instrument shall be duly 
executed by the Official Trustee. 

(jj) Any money or property transferred to the Official Trustee 
under this section shall vest in him and shall be subject to the 
same provisions as are contained in this Act as to other property 
vested in such Official Trustee. 


Official Trustee not to be IS. (/J Nb Official Trustee shall 

required to give bond or se- be required by any Court to enter into 

any bond or security on his appointment 
in any capacity under this Act. 

( 2 ) No Official Trustee or Deputy Official Trustee shall be re- 
quired to verify otherwise than by his signature any petition pre- 
sented by him under the provisions of this Act, and if ihe fac 8 
stated in any such petition are not within the Official Trustee s 
personal knowledge, the petition may be veiified and subscn e 
by any person competent to make the verification. 


14. The entry of the Official Trustee by that name in the 

Entry of Official Trustee books of a company shall 
jiot to constitute notice of a notice of a trust j and a compa y 
trust. not be entitled to object .ug 

name of the Official Trustee on its register by reason on y t a 
Official Trustee is a corporation ; and, in dealing with J’ c 

fact that the person dealt with is the Official Trustee s 
itself constitute notice of a trust. 
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' 15 . (/) The revenues of the Government of India shall be- 

, _ ^ liable to make good all sums required 

Liability of Government. discharge any liability .which the 

OfiBcial Trustee, if he were a private trustee, would be personally 
liable 10 discharge, except when the liability is one to which neither 
the Official Trustee nor any of his officers has in any way contri- 
buted or which neither he nor any of his officers could by the 
exercise of reasonable diligence have averted, and in either of those 
cases the Official Trustee shall not, nor shall the revenues of the 
Government of India, be subject to any liability. 

(2) Nothing in sub-section (/) shall be deemed to render the 
revenues of the Government of India or any Official Trustee ap- 
pointed under this Act liable for anything done by or under the 
authority of any Official Trustee before the commencement of this 
Act. 

16 . Nothing in section 80 of the Code of Civil Procedure,*’ 
Notice of suit not required shall apply to any suit against the 

in certain cases. Official Trustee in which no relief is 

claimed against him personally. 


PART IV. 

Fees. 

17. (/) There shall be charged in respect of the duties of the 

Official Trustee such fees, whether by way 
of percentage or otherwise, as the Govern- 
ment may prescribe : 

Provided that in the case of a trust accepted by the Official 
Trustee before the commencement of this Act the fees prescribed 
under this section shall not exceed the fees leviable in respect of 
such trust under the Official Trustees Act,t 1864, as subsequently 
amended. 

(a) The fees under this section may be at different rates for dif- 
ferent properties or classes of properties or for different duties, and 
shall, so far as may be, be arranged so as to produce an amount 
sufficient to discharge the salaries and all other expenses incidental 
to the working of this Act (including such sum as Government may 


• Act V. of 1308. 


t Act XVII. of 1864. 
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determine to be required to insure the revenues of the Government 
of India against loss under this Act.) 

18. (/) All expenses which might be retained or paid out^of 
Disposal of fees. the trust fund, if the Official Trustee 

were a private trustee, shall be so retained' 
or paid, and any fees leviable under this Act shall be retained or 
paid in like manner as and in addition to such expenses. 

(2) The Official Trustee shall transfer and pay to such autho- 
ity and in such manner and at such times as the Government may 
prescribe, all fees received by him under this Act, and the same- 
shall be carried toithe account and credit of the Government of India.- 


PART V. 


Audit. 


19. (r) The accounts of the Official Trustee shall be audited 
Auditors to be .nnn!n^.^ st Icast ODce aonually and at any other 


appointed 
to examine Official Trustee’s 
accounts, etc., and to report 
to Government. 


time if the Government so direct by the 
prescribed person and in the prescribed 
manner. 


(2) The auditor shall examine such accounts, and shall forward 
to Government a statement thereof in the prescribed form, together 
with a report thereon and a certificate signed by him showing 


(fl) whether the accounts contain a full and true account 
of everything which ought to be contained therein, and 

(d) whether the books, which by any rules made 

Act are directed to be kept by the Official Trustee, 
have been duly and regularly kept, and 

(c) whether the trust funds and securities have been duly- 
kept and invested and deposited in the manner pres- 
cribed by this Act or any rules made thereunder ; 
or (as the case may be) that such accounts are deficient, or that 
the Official Trustee has failed to comoly with this Act or the ru 
made thereunder, in such respects as may be specified m su 


certificate. 

Auditor’s power to summon 
■witnesses and to call for do- 
cuments. 


20 . (/) Every auditor shall have 
the powers of a Civil Court under 8 
Code of Civil Procedure,* 19^8, 


. * Act V. of 1908. 
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(a) to summon any person whose presence he may think; 
necessary to attend him from time to time, and 1 

( 3 ) to examine any person, on oath to be by him • adminis-^ 
tered, and 

(f) to issue a commission for the examination on interro- 
gatories or otherwise of any person, and 

(d) to summon any person to produce any document or 
thing, the production of which appears to be necessary 
for the purposes of such audit or examination. 

(2) Any person who, when summoned, refuses, or without 
reasonable cause neglects to attend or to produce any document 
or thing or attends and refuses to be sworn, or to be examined,; 
shall be deemed to have committed an oSence within the meaning 
of, and punishable under, section i88 of the Indian Penal Code,^ 
and the auditor shall report every case of such refusal or neglect 
to Government. 

21 . The cost of and incidental to every such audit and' 
Costs of audit, etc., how examination shall be determined in 

paid. accordance with rules made by th&- 

Government and shall be defrayed in the prescribed manner. 

22 . Every beneficiary under a trust which is being adminis- 
Right of beneficiary to tered by the Oflicial Trustee shall, sub-, 

inspection and copies of ject to such conditions and restrictions 
accounts. ^3 may be prescribed, be entitled, at all 

reasonable times, to inspect the accounts of such trust, and the. 
report and certificate of the auditor and, on payment of the pre- 
scribed fee, to be furnished with copies thereof or extracts there- 
from and nothing in the Indian Trusts Act,t 1882, shall affect th& 
provisions of this section. 


PART VI; 

Miscellaneous. 

23 . When any moneys payable to a beneficiary under a; 
Transfer to Government of trust have been in the hands of anjr 
ac^^ujations in the hands Official Trustee for a period of twelve 

o ciaj Trustee. years or upwards whether before or after 

, 1 


* Act XLV, of i860. 
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the commencement of this Act in consequence of the Official 
Trustee having been unable to trace the person entitled to receive 
the same, such moneys shall be transferred in the prescribjd 
manner to the account and crjedit of the Government of India; 

Provided that no such moneys shall be so transferred 
if any suit or proceeding is pending in respect thereof in any Court. 


24. (/) If any ciaim is made to any moneys so transferred 
Mode of proceeding by ^nd such claim is established to the 
daimant to recover money satisfaction of the prescribed authority, 
-so transferred. Government of India shall pay to 

Jhe claimant the amount in respect of v?hich the claim is 
established 


If such claim is not established to the satisfaction of 
the prescribed authority, the claimant may, without prejudice to 
his right to take any other proceedings for the recovery of such 
moneys, apply by petition to the High Court against the 
Secretary of State for India in Council, and, after taking such 
evidence as it thinks fit, such Court shall make such order on 
the petition in regard to the payment of such moneys as Jt 
thinks fit, and such order shall be binding oii ail parties to the 
proceedings. 

(j) The Court may further direct by whom all or any part of 
the costs of such proceedings shall be paid. 


Power of High Court to 
I make orders in respect of 

f roperty vested in Official 
rustee. 


25. The High Court may make 
such orders as it thinks fit respecting 
any trust property vested in the Official 
Trustee, or the interest dr produce 
thereof. 


26. Any order under this Act may be made, on 
Who may apply for order plication of any person bene cia y 
under Act. interested in any trust property or 

any trustee thereof. 


Order of Court to have 
effect of a decree. 


27. Any order made by a High 
Court under this Act shall have t e 
same effect as -a decree. 


28. The Official I’rustee may, in addition to and not la 

General powers of adminis- derogation of by 

Miration. ' ' expenditure lawfully exerciseam j 

him, incur expenditure — 
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' (fl) on such acts as may be necessary for the proper care- 
and management of any properly belonging to any 
trust administered by him ; and 

(3) with the sanction of the High Court on such religious, 
charitable and other objects and on sucij im- 
provements as may be reasonable and proper in the 
case of such property. 

Transfer of trust property 29- (r) Nothing in this Act shall 

by OfiBcial Trustee to original be deemed to prevent the transfer by 
trustee or any other trustee. j^e Official Trustee of any property 

vested in him to — 

(fl).the original trustee (if any); or 

(iJ) any other lawfully appointed trustee; or 

(c) any other person if the Court so directs. 

( 2 ) Upon such transfer such property shall vest in siicb- 
trustee, and shall be held by him upon the same trusts as tnose 
upon which it was held prior to such transfer, and the Official 
Trustee shall be exempt from all liability as trustee of such pro- 
perty except in respect of acts done before such transfer: 

Provided that, in the case of any transfer under this section, 
the Official Trustee shall be entitled to retain out of the proper^ 
any fees leviable in accordance with the provisions of this Act. 

30. (r) The Government shall make rules for carrying into 

effect the objects of this Act and foy 
regulating the proceedings of the Of- 
ficial Trustee in the discharge of his duties. 

(a) In particular and without prejudice to the generality of the 
foregoing power, such rules may provide for — 

(a) the accounts to be kept by the Official Trustee and th^ 
audit and inspection thereof; 

(5) the safe custody, and deposit of the funds and securitie* 
which come into the hands of the Official Trustee ; 

(c) the remittance of sums of money in the hands of the 

, Official Trustee in cases in which such remittancet 

are required ; 

(d) the statements, schedules and other documents to be 

submitted -by the Official Trustee to GovernmenS 
or to any other authority and the publication 0 ^ 
such statements, schedules or other documents;. 
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^ (#) the realization of the cost of preparing any such state* 

* ments, schedules or other documents^ 

(/) subject to the provisions of this Act, the fees to be 
thereunder and the collection and accounting 
for any fees so fixed ; 

(g) the manner in which and the person by whom the 
costs of and incidental to any audit under the 
provisions of this Act are to be determined and 
defrayed ; 

(A) the manner in which summonses issued under the 
provisions of section 20 are to be served and the 
payment of the expenses of any persons summoned 
or examined under the provisions of this Act and 
of any expenditure incidental to such examination; 

(7) the acceptance by the Official Trustee of trusts for 
' religious purposes and trusts which involve the 

management or carrying on of business ; and 

c. (j) any matter in this Act directed to be prescribed. 

(j) Rules made under the provisions of this section shall 
'lae published in the official Gazette, and shall thereupon have effect 
as if enacted in this Act. 

^ 31 . (/) Notwithstanding anything in the foregoing provisions 

Division of Presidency into Of this Act, the Governor General in 
Provinces. Council may, by notification in the 

Gazette of India, — 

(a) remove any of the territories included in the Presidency 
of Bengal from such Presidency and constitute 
the same into provinces for the purposes of this 
' Act ; 

'{ 3 ) direct that for the purposes of this Act any of the 
territories of any Native State in India shall be 
included in any Province so constituted ; and 

(c) appoint any person qualified in accordance with the 
provisions of sub-section (2) of section 4, ^ ? 

holds office under Government to be an 
Trustee for any such Province, to be called tbe 
Official Trustee of the Province, 

tnd subject to the provisions of this sectiou the following conse- 
quences shall thereupon ensue, namely : — 
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(*) the OfiScial Trustee of a Province shall by that name 
have the like rights, powers, privileges and liabilities, 
and perform the like duties in the Province as the 
Official Trustee of the Presidency within which 
such territories were included had and performed 
as Official Trustee therein, and shall be deemed to 
be his successor in office ; 

(it) the powers and duties of the Government under this 
Act shall, as regards the Province, be exercised 
and discharged by the Governor-General in Council, 
or by such Local Government as the Governor- 
General in Council may, by notification in the 
Gazette of India, appoint in this behalf; and the 
Gazette of the Government exercising and dis- 
charging such powers and duties shall be the official 
Gazette of the Province for the purposes of this Act: 

(m) the powers and duties assigned by the foregoing 

provisions of this Act to the High Court shall be 
exercised and discharged in respect of such Pro- 
vince by such Court as the Governor-General in 
Council may, by notification in the Gazette of India, 
appoint in this behalf : 

(iv) in the foregoing provisions of this Act, the word 
“ Presidency” shall be deemed to include a pro- 
vince ; and 

(n) generally, the provisions of the foregoing sections with 

respect to the High Court and the provisions of 
this Act and of any other enactment for the 
time being in force with respect to the Official 
^ Trustee of a Presidency shall, in relation to a 

Province, be construed so far as may be to apply 
< to the Court and the Official Trustee respectively 

‘ appointed for the Province under this section. 

' (a) Any proceeding which was commenced before the publi- 

cation of the notification constituting the province and to or in 
which the Official Trustee of any Presidency within which any 
territories constituted into a Province are situate was a party or 
was otherwise concerned shall be continued as if the notification 
had not been published. 

(y) If by reason of the constitution of provinces for the 
purposes of this Act it appears to the Governor-General in 
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Council that any property vested in the Official Trustee of any 
Presidency should be vested in the Official Trustee of a Province, 
he may direct that the property shall be so vested, and thereupon 
itishall vest in the Official Trustee of the Province as fully and 
effectually for the purposes of this Act as if it had originally been 
vested in him under this Act. 


(^) If in accordance with the provisions of this section 
territories have been removed from the Presidency of Bengal 
and constituted a Province for the purposes of this Act, the 
Governor-General in Council may, by notification in the Gazette 
of India, direct that as regards the Presidency of Bengal excluding 
the territories so removed the powers and duties of the Govern- 
ment under the Act shall be exercised and discharged • by the 
Local Government of Bengal, and that the official Gazette shall 
be the Calcutta Gazette. 


( 5 ) Upon the rescission of a notification constituting a Pro- 
vince under sub-section (/), the territories comprised therein 
shall again form part of the Presidency within which they were 
originally included, the office of Official Trustee for the Province 
shall determine and all properties vested in and all proceedings 
by or against such Official Trustee pending at the date of the 
rescission shall vest in and be carried on by or against such 
Official Trustee or Official Trustees as the Governor-Generalin 
Council may direct. 


32. Nothing contained in this Act shall be deemed to affect 
Savina of pcovisions of the provisions of the Indian Registra 
Indian Registration Act, 1908. tion Act,* 1908. 


33. The 


Repeals. 


enactments specified in the Schedule are hereby 
repealed to the extent specified in the 
fourth column thereof: 


Provided that any property subject to a trust by or m 
pursuance of any such enactment vested m any 
Official Trustee at the commencement of tbis Act 
shall be deemed to be vested in the Official Iwste 
under this Act to beheld by him upon 
trusts as those upon which such property was e 


before such commencement. 


• Act XVI. of 1908. 
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THE SCHEDULE. 

ENACTiiaiiTS ftEi'HAHl). 

(Set sicimi jj.) 

vx 

Year* 

No. 

Short title. 

i Extent of repeal. 

SuO-^ *»» 

xvn. 

The Official Trustees Act, ! 
1864. 

So much as has oot 
already btcd repealed. 

iSs-s) ^ * 

t 

! 

! 

! 

ii. 

The Probate and Adminis- 
tration Act, 1850. 

So much of the title 
and preamble a-- rcla- 
tea to the Official 
Trustees ■ Act, 1S64, 
and sections l to 8. 

'^£1301 ... 1 

/ i 

. * j 

•• 1 

1 

1 

V. 

The AdministratorsGene- 
lai and Official TiusUca 
Act, 1503. 

j 

So far as it refers to the 
cffice of Official Trus- 
tee, or Deputy Official 
Trriatee. 


Tl.c Craiieobiugh Laii-jablwHinij; Pftss, 
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ACT XXI. OF l86S.* 

The Parsi lutestate Succession Set, 1865.* 

Received the G.-G’s assent on the ioth April 1865. 

An Act to define and amend the Law relating to Intestate Succession 

among the Pdrsis. 

Whereas it is expedient to define and amend the law relating 

to intestate succession among the Pdrsis ; 
Preamble. enacted as follows : — 


* This short title has been given by the Indian Short Titles Act (XIV. 
of 1897). 

For Statement of Objects and Reasons of the Bill, which was passed 
into law as Act XX. of 1865, see Gazette of India 1865, p. 219; for pro- 
ceedings relating to the B.ll, see ibid supplement, pp. 63 , 99, 113, 154. 

Act XXI. of 1865 has been declared to be in force in the whole of 
British India, except as regards the Scheduled Districts, by the Laws Local 
Extent Act {XV. of 1874), s. 3. 

It has also been declared to be in force in the Arakan Hill District by 
the Arakan Hill District Laws Regulation (IX. of 1874), s. 3. 

It has been declared, by notification under s. 3 (a) of the Scheduled 
Districts Act (XIV, of 1874), to be in force in the following Scheduled 
Districts : — 

(1) Sindh (see Gazette of India, Dec. 4, 1880, Pt. L, p. 672). 

(2) jWest Jalpdiguri (see Gazette of India, 1881, Pt. I., p. 74). 

(3) The Districts of Hazdribagh, Lohardaga, and Manbhum, and 

Fargana Dhaibhum and the Kolhdn in the District of Singh- 

bhum (see Gazette of India, 1881, Pt L, p. 504). 

(4) Kumaon and Garhwdl (see Gazette of India, 1876, Pt. L, p. 

60s). 

(5) The Scheduled Portion of the Mirzapur District (see Gazette 

of India, 1879, Pt. I., p. 383). 

(6) Jaunsar Bawdr (see Gazette of India, 1879, Pt. I., p. 382). 

(7) The Districts of Hazara, Peshawar, Kohdt, Bannu, Dera Ismail 

Khdn, and Dera Ghazi Khan (see Gazette of India, 1886, 

Pt. I., p 48). 

(8) Ajmere and Merwara (see Gazette of India, 1878, Pt. L, p. 380), 

(9) The District of Silhat (see Gazette of India, 1879, Pt. I , p. 631). 

(10) The rest of Assam (except the North Lushai Hills) (see Ga- 

zette of India, 1897. Pt. I., p. 299). 

It has been declared, by notification under s. 3 (6) of the last-men- 
tioned Act, not to be in force in the Scheduled District of Lahaul (see 
Gazette of India, 1866, Pt. I., p. 301), 

It has been extended by notification under s. S of the same Act to 
the Scheduled District of the North-Western Provinces Tardi (see Gazette 
of India, 1876, Pt. I., p. 50S). 

4,000.— 11.3-1907. 


XXL, 6S.~I. 
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1 . Where a Farsi dies leaving a widow and children, the pro- 

Division of property among perty of which he siiall have died in- 
widow and /rhiidren of in- testate shall be divided among the widow 
testate. children, SO that the share of each 

son shall be double the share of the widow, and that her share 
shall be double the share of each daughter. 

2. Where a female Farsi dies leaving a widower and children, 
Division of property among the property of which she shall have died 

widower and children of in- intestate shall be divided among the 
tesute. widower and such children, so that his 

share shall be double the share of each of the children. 


3. When a Farsi dies leaving children, but no widow, the 
Division of property property of which he shall have died 

amongst children of male intestate shall be divided amongst the 
intestate leaving no widow. children, SO that the share of each son 

shall be four times the share of each daughter. 

4 . When a female Farsi dies leaving children, but no widow- 
Division amongst children 6^, the property of which she shall have 

of female intestate leaving died intestate shall be divided amongst 
no widower. children in equal shares. 

5 . If any child of a Farsi intestate shall have died in his or 
Division of predeceased her lifetime, the widow or widower and 

child’s share among widow issue of such child shall take the share 
or widower and issue of such ^yould have taken 

’ if living at the intestate’s death in such 

manner as if such deceased child had died immediately after the 
intestate’s death. 

' 6. Where a Farsi dies leaving a widow or widower, but 
Divisionof property when in- Without leaving any lineal descendants, 
testate leaves widow or widow- his or her father and mother, if ootn are 
er, but no lineal descend- living, or one of them if the other is 

dead, shall take one moiety of the pr^ 
perty as to which he or she shall have died intestate, and t e 
widow or widower shall take the other moiety. 

Where both the father and the mother of the intestate survive 
him or her, the father’s share shall be double the share o t e 
mother. 

Where neither the father nor the mother of the intestate sur 
vives him or her, the intestate's relatives on the fathers si e, 

9 - } 
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the order specified in the first schedule hereto anne.Ted, shall take 
the moiety which the father and the mother would have taken if 
they had survived the intestate. 

The next-of-kin standing first in the same schedule shall be 
preferred to those standing second, the second to the third, and 
so on in succession ; Provided that the property shall be so dis- 
tributed as that each male shall take double the share of each 
female standing in the same degree of propinquity. 

If there be no relatives on the father’s side, the intestate’s 
widow or widower shall take tne whole. 

7. When a Parsi dies leaving neither lineal descendants nor 
Division of property when ^ widow or widower, his or her next-of- 

intestate leaves neither widow kin, in the Order set forth in the second 
nor widower nor lineal de- schedule hereto annexed, shall be enti- 
scen an s. succeed to the whole of the pro- 

perty as to which he or she shall have died intestate. 

The next-of-kin standing first in the same schedule shall al- 
ways be preferred to those standing second, the second to the 
third, and so on in succession : Provided that the property shall 
be so distributed as that each male shall take double the share of 
each female standing in the same decree of propinquity. 

8. The following portions of the Indian Succession Act, 1865, 
Exemption of Parsis from shall iiot apply to Parsis (that is to say), 

<parts ot Indian Succession the whole of Fart III., the whole of 
Act, 1865. excepting section 25, the whole 

of Part V,, and section 43- 


THE FIRST SCHEDULE. 

(1) Brothers and sisters, and the children or lineal descendants 
of such of them as shall have predeceased the intestate. 

(2) Grandfather and grandmother. 

(3) Grandfather’s sons and daughters, and the lineal descendants 
of such of them as shall have predeceased the intestate. 

(4) Great-grandfather and great-grandmother. 

(5) Great-grandfather’s sons and daughters, and the lineal de- 
scendants of such of them as shall have predeceased the intestate. 
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THE SECOND SCHEDULE. 

(1) ILithcr and mother. 

(2) Brothers and sisters, and the iineai descendants of such of 
them as shall have predeceased the intestate. 

(3) Paternal grandfather and paternal grandmother. 

(4) Children of tiie paternal grandfather, and the lineal descend- 
ants of such of tliein as shall liave predeceased the intestate. 

{5) Patern.al grandfather’s father and mother, 

( 6 ) Paternal grandfather’s father's children, and the lineal de- 
scendants of such of them as shall have predeceased the intestate, 

{7) Brothers and sisters b)' the mother's side, and the lineal de- 
scendants of such of ti’.em as shall have predeceased the intestate. 

(8) Maternal grandfather and maternal grandmother. 

(9) Children of the maternal grandfather, and the lineal de- 
scendants of such of them as shall have predeceased the intestate, 

(10) Son’s widow, if she have not remarried at or before the 
death of tiie intestate. 

(11) Brother’s widow, if she have not remarried at or before the 
death of tlte intestate. 

(12) Paternal grandfather’s son’s widow, if she have not remarri- 
ed at or before the death of the intestate. 

(13) Maternal grandfather’s son's widow, if she have not remarri- 
ed at or before the death of the intestate, 

(14) Widowers of the intestate’s deceased daughters, if they have 
not remarried at or before the death of the intestate. 

(15) Maternal grandfather’s father and mother. 

(16) Children of the maternal grandfather's father, and th^ 
lineal descendants of such of them as shall have predeceased 
intestate. 

(17) Paternal grandfather’s father and mother. 

(18) Children of the paternal grandfather's father, and the lineal 
descendants of such of them as shall have predeceased the intesta . 



ACT XV. OF 1865.^^^ 

TI 10 Parsi Ii(arriag6 and Divorca Acf, 1835. 

Received THE G.-G.'s Assent on the 7TH Aprii. 1865. 

All A cl to (UJine and amend ike Law relalin^ to i^Iarnage 
and Divorce among the Pants. 

Whereas the PAfii commuuiiy has represented the necessity 

ot defining and amending the law relat- 
ing to marriage and divorce among 


* I'or the Statement of Objects and Reasons of the Bill which was 
passed into law as Act XV. ot tt65. see Gazette of India, 1805, p. 99; for 
discussions on the Bill, see ibid, Supplement, pp. 4.}, no and 113. 

Act XV. of if.65 has been declared to be in force in the whole of Bri- 
tish India, e.xcept the Scheduled Districts, by the L.aws Local Kxtent Act 
(XV. of 1874), s. 3. 

It has been declared, under s. 3 (a) of the Scheduled Di.strict.s Act 
(XIV. of 1874), to be in force in the following Scheduled Districts ; — 

Sindh — See Gazette of India, Dec. 4, 18S0, Pt. I , p. 672. 

West Jalpaiguri. — See Gazette of India, Mar. 5, t 83 i, Pt. 1 ., p. 74. 

•The Districts of H-szaribagh, Lohardaga, and .NIanbhum, and Parg.ana 
Dhalbhum, and the Kalhan in the Di.-itrict of Singbhum — See Gazette of 
of India, Oct. 22, 1881, Pt. I., p. 504. 

The scheduled portion of the iNIirzapur District, — Sec Gizettc of India, 
May 31, 1S79. Pt- L. P- 3S.3. 

Jaunsar Bawar. — See Gazette of India, May 3i.st tSyp, Pt. 1 ., p. 382. 

The Districts of Hazara, Peshawar, Kohat, Bannu, Dera Ismail Khan, 
and Dera Ghazi Khan — See Gazette of India, Jan. 30, iSaff, Pt. L, 
p. 48. 

The District of Sylhet. — See Gazette of India, Oct. 4, 1S79 Pt. I., 
I). 63 t. 

^ The rest of Assam (except the North Lushai Hills). — See Gazette of 
India, 1897, Pt. I., p. 299. 

It has been extended, under the same Act, to the following Scheduled 
Districts : — 

Kuraaon and GarhwaL— Sec Gazette of India, . Dec., 4, 1876, Pt. I., 
P- 606. 

I^he North- Western Provinces Tarai. — See Gazette of India, Sep. 23, 

1876 Pt.. L,p., 50s. 

British Baluchistan. — See Gazette of India, i8g8, Pt. IL, p. 327. 

It has been declared, under the same Act, not to be in force in the 
Scheduled District of Lahaul. — See Gazette of India, M.ay i, j8S6, Pc. f. 
P-301. . ■ ' 

27-9-1912.— 2,000. 
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Aju! 

<i nf ijju ib'.t: 
tell j.v, : — 


v.hcrta^ it ii vsf/c 
j i»#c cu 'U tn > 0i 


Jica; tint iuch lav,- 
tuc >arj comtuuniiy ; 


ahauid be mads 
it ia ctncied as 


L-^Ffi 'iv.iin trj\ 




I- I'f; fv-l.tj 


. « Zf , 


'> Pru-4/’ 


1 7 '<!is Act m IV be cited as "The 
Par*! Mut.’ag: and Divorce Act, 1865." 

w- in tiiis Actj unk-*3 tt.cre he 
iOmettnug repugnant iu the subjec: or 
eotr.cx;, — 

in '.hr v'ingular number tuclude liie plural and words 
in she plural Jiurnber include the sin* 
gulAf ; 

•‘preest’" means a Parsi priest, and 
is’.cUiiie* Dastur and .Mcbed : 


"inarr >4c“ 

band " .-s 4 '• '.vu’e 
Wile ; 


isneana a marr...ge beiwccn Parsis, whether 
contiactvd beiore or alter (he cent- 
meiicemsnt ol this Act and “hus* 
resj cctiveiy mean a Parsi husband and a Farst 


Sreti n." 


*• section " mcatts a section of tuts 

Act : 


"Chief Justice." 


" Court." 


" Chief Justice " includes Senior 
Judge : 

" Court " means a Court constitu- 
ted under this Act : 


" British India 

" Ufiti;.h India." 
cap. 106, entitled " 


” means the territories whicli are or shall be 
Vested In I-Ier I\Iajesiy or Her succes- 
sors by the Statute 2X and 22 VJet., 
An Act for the better government of India; 


And in any part of British India in which this Act operates, 

‘‘Local Government” means the 
L„,l G.VO, authorized 10 administer cKcnme 
government in such part of India, or the chief executive otlice 
of such part when it is under the immediate administration ofjhe 
Governor-General of India in Council, and when such officer sha 
be authorized to exercise the powers vested by this Act in a Loca 
Government; and 
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“ High Court ” means the highest 
“ High Court.” < Civil Couri of appeal in such part. 

II. — Of Marriages between Par sis. 

3 . No marriage contracted after the commencement of 
Requisites to validity of shall be valid, if the con- 

Parsi marriages. tracting parties are related to each 

other in any of the degrees of consanguinity or affinity prohibited 
among Parsis, and set forth in a table which the Governor-Gene- 
ral of India m Council shall, after due enquiry, publish in the 
Gazette of India,’* and unless such marriage shall be solernnized 
according to the Parsi form or ceremony called “ Asirvad” by a 
Parsi priest in the presence of two Parsi witnesses independently' 
of such officiating priest; and unless, in the case of any Parsi who 
shall not have completed the age of twenty-one years, the con- 


* The following Table was published in the Gazette of India, Sep. 9, 
186s, pp. 981, 983 


Table. 


A man shall not marry his- 


• r 


I. Paternal grandfather’s mother. 

3 . Paternal grandmother’s mother. 

3. Maternal grandfather’s mother. 

4. Maternal grandmother's mother. 

5. Paternal grandmother. 

6. Paternal grandfather’s wife. 

7. Maternal grandmother. 

8. Maternal grandfather’s wife. 

9. Mother or step-mother. 

10. Father’s sister or step-sister. 

II . Mother’s sister or step-sister. 

12. Sister or step-sister. 

13. Brother’s daughter or step-bro-- 

ther’s daughter, or any direct 
lineal descendant of a brother 
_ or step-brother. 

14. Sister’s daughter or step-sister’s 

daughter, or any direct lineal 
descendant of a sister or step- 
sisler. 

15. Daughter or step-daughter, or 

any direct lineal descendant 
of either. 

■16, Son’s daughter or step-sqn’s 
daughter, or any' direct lineal 
descendant of a son or step- 
son. 


17. Wife of son or of step-son, or of 

any direct lineal descendant 
of a son or step-son. 

18. Wife of daughter's son, or of 

step-daughter’s son, or of any 
direct lineal descendant of a 
daughter or step-daughter, 
ig. Mother of daughter’s husband, 

20. Mother of son’s wife. 

21. Mother of wife’s paternal grand- 

father, 

22. Mother of wife’s paternal grand- 
■ mother. 

23. Mother of wife’s maternal grand- 

father. 

24. Mother of wife's maternal grand- 

mother. . 

2$. Wife’s paternal grand-mother. 

26. Wife's maternal grand-mother. 

27. Wife’s mother or stepmother, 

28. Wife’s father’s sister. 

29. Wife’s mother’s sister. 

Qq. Father’s brother’s wife. 

31, Mother’s brother’s wife. 

3a. Brother’s son’s wife. 

33. Sister’s son’s wife. 
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seatoE his or her father or guardian shall have been previously given-; 
£0 such marriage. ^ 


Table. 


A xoontan shall not marry her— 


1. Patcina! grandfather’s father. 

2. Paternal grandmother's father. 

3. Maternal grandfather’s father. 

4. Maternal grandmother’s father. 

5. Paternal grandfather. 

6. Paternal grandmother’s husband. 

7. Maternal grandfather. 

S. Maternal grandmother’s husband. 
9. Father for step-father. 

10. Father's brother or step-brother, 
jl. Mother’s brother or step-brother. 

12. Brother or step-brother. 

13. Brother’s son or step-brother's 

son, or any direct lineal des- 
cendant of a brother or step- 
brother. 

14. Sister’s son or step-sister’s son, 

or any direct lineal descendant 
of a sister or step-sister. 

15. Son or step-son, or any direct 

lineal descendant of either. 

16. Daughter’s son or step-daughter’s 

son, or any direct lineal des- 
cendant of a daughter or step- 
daughter. 

17. Husband of daughter or of step- 

daughter, or of any direct 
lineal descendant of a daughter 
or step-daughter. 


18. Husband of son's daughter or of 

step-son’s daughter, or of any 
direct lineal descendant of a 
SOD or step-son. , , . .t , 

19. Father of daughter's husband. ; , ; 

20. Father of son’s wife. - 

21. Father of husband’s 'paternal- 

grandfather, , , 

22. Father of- husband's paternal 

grandmother. ‘ 

23. Father of husband’s maternal 

grandfather. 

24. Father of husband’s^ n3ate.rnal; 

grandmother. ,, , , ji; ■' 

25. Husband's paternal grandfather.-, 

26. Husband’s material grandfither.. 

27. Husband’s father or stepfatH^' , 

28. Brother of husband’s father., ' ? 

29. Brother of husband’s nip.ther. • .} 

30. Husband’s brother's. son, or his 

direct lineal descendant.^ , 

31. Husband’s sister’s son,.- , or . to, 

direct lineal descendant, 

32. Brother’s daughrer's husband, ■ l 


33. Sister’s daughter’s' husband. , - 

JVote—la the above table the- words ‘‘ Brother ’’•a^ ‘‘.^ster.^v^^ 0 ? 
■other and sister of the whole as well as half blood. Relations p y 
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4 . No Parsi shall, after the commencement of this Act, 
Re-marriage, save after' contract any • marriage in the lifetime of 
divorce, unlawful during life- his or her wife or husband, except after 
•time of first wife or husband, jjjg her lawful divorce from such wife 

or husband by sentence of a Court as hereinafter poovided : 

and every marriage contracted contrary to the provisions of 
this section shall be void. 


5 . Every Parsi who shall, after the commencement of this Act, 
, , . and during the lifetime of his or her wife 

Punis ment o igamy. husband, contract any marriage with- 

out having been lawfully divorced from such wife or husband, shall 
be subject to the penalties provided in sections 494 and 495 of the 
Indian Penal Cod'e=^ for the offence of marrying again during the 
lifetime of a husband or wife. 


6. Every rriarriage contracted after the commencement of this 
Certificate 'and registry of Act shall, inamediately on the solemniza- 
Imarriages. ° tion thereof, be certified by the officiating 

priest in the form contained in the schedule to this Act. 

The certificate shall be signed by the said priest, the contract- 
ing parties, or their fathers or guardians when they shall not have 
completed the age of twenty-one years, and two witnesses present at 
the marriage; and the said priest shall thereupon send such certi- 
ficate, together with a fee of two rupees to be paid by the husband, 
to the registrar of the place at which such marriage is solemnized. 

The registrar, on receipt of the certificate and fee, shall enter the 
certificate in a register to be kept by him for that purpose, and shall 
■be entitled to retain the fee. 


. . ^ ^ ^ 7 . For the purposes of this Act a 

Appointment of registrar. registrar shall be appointed. . . t 

Within the local limits of the ordinary original civil jurisdiction 
of a High Court, the registrar shall be appointed by the Chief 
Justice of such Court ; and, without such limits, by the Local 
Government. 


’• ActXLV. of i860. • 

I In s. 7, the words, “ who may be the Registrar appointed under Act 
XVI. of 1864 (to provide for the registration of assura^ices)" 

Act XIV. of 1870, have here been omitted. 
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‘ Every registrar so appointed, may be removed by the Chief 
Justice or Local Government’'' appointing him. 

8. The register of marriages mentioned in section 6 shall, at 
Marriage-register to be reasonable times, be open for ins- 
open for public inspection. pection ; and certified extracts therefrom 
shall, on application, be given by the registrar on payment to him 
by the applicant of two rupees for each such extract. 

Every such registrar shall be evidence of the truth of the state- 
ments therein contained. 


8At Every registrar, except the registrar appointed by the 

Chief Justice of the High Court of 
Judicature at Bombay, shall, at such 
intervals as the Governor-General in 
Council from time to time directs, send 
to the Registrar-General of Births, Deaths, 
and Marriages for the territories administered by the Local Govern- 
ment by which he was appointed, a true copy, certified by him m 
such form as the Governor-General from time to time prescribes, o 
all certificates entered by him in the said register of marriages since 
the last of such intervals. 


Transmission of certified 
copies of certificates in mar- 
riage-register to Registrar- 
General of Births, Deaths, 
and Marriages. 


9. Any priest knowingly and wilfully solemnizing any marriage 

Penalty for solemnizing contrary to, and in violation of, ^C r 

marriage contrary to section shall, on COnviction thereof, 06 pu ^ 

4* v/ith simple imprisonment for a i.er^^ 

which may extend to six months, or with fine which may exten 
two hundred rupees, or with both. 


10. Any priest neglecting to comply with any of the 
Penalty for priest’s neglect affecting him contained in section s 
of requirements of section 6. on conviction thereof, be 
every such offence with simple imprisonment for a term w ic 
extend to three months, or with fine whidi may extend to one 
dred rupees, or with both. 


* Registrars of Assurances in certain towns in the ^en r Provinces 
have been appointed Registrars of Parsi Marriages, see en 

List of Local Rules and Orders, Ed. 1896, p. _i4- □ epe the Burma 

For Registrars of Parsi Marriages appointed m Burma, 

Rules Manual Ed. 1897, p. 24. , jyfarriages Reg'S' 

t S. 8A has been inserted by the Births, Deaths, and 

tration Act (VI. of 1886), s. 31. 
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11. Every other person required by- section 6 to subscribe or 
Penalty for omitting to attest the said certificate, who shall wil- 

subscribe and attest certi- fully omit 01 neglect SO tO do, shall, On 

conviction thereof, be punished for every 
such offence with a fine not exceeding one hundred rupees.- 

12. Every person making or signing or attesting any such cer- 
Penalty for making, &c., tificate Containing a statement which is 

false certificate. talse, and which he either knows or believes 

to be false, or does not know to be true, shall be deemed to be guilty 
of ihe offence of forgery as defined in the Indian Penal Code,"* and 
shall be liable, on conviction thereof, to the penalties provided in sec- 
tion 466 of the said Code.*' 

13. Any registrar failing to enter the said certificate pursuant 
Penalty for not registering Section 6 shall be punished with simple 

certificate. imprisonment for a term which may ex- 

tend to one year, or with fine which may extend to one thousand 
rupees, or with both. 

14. Any person secreting, destroying, or dishonestly or 
Penalty for secreting, des- fraudulently altering the said register in 

troying, or altering register, any part thereof, shall be punished with 
imprisonment of either description as defined in the Indian Penal 
Code* for a term which may extend to two years, or, if he be a 
registrar, for a teim which may extend to five yeais, and shall also 
be liable to fine which may extend to five hundred rupees. 

HI , — Oj Par si Mairinionial Courts. 

15. For the purposes of hearing suits under this Act, a special 
Constitution of special Courtf shall be constituted in each of 

Courts under Act. the presidency- towns of Calcutta, Madras, 

and Bombay, and in such other places in the tenitories of the 
several Local Governments as such Governments respectively shall 
think fit. 


16. The Court so constituted in each of the presidency-towns 
Pasri Chief Matrimonial shall be entitled the Parsi Chief Matri- 
Courts. monial Court of Calcutta, Madras, or 

Bombay, as the case may be. - 


* Act XLV. of i860. 

•f For notification constituting the Parsi Chief Matrimonial Court of 
Bombay, see Bombay List of Local Rules and Orders, Ed, 1896, p. 27. 
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The loc.il limits of the jurisdiction of a Parsi Chief Matri- 
inouiai Court shall be cDDtermmous with the local limits of the 
ordinary ori>,'inal civil jurisdiction of the High Court. 

^ The (,hicf Justice of the High Court, or such other Judge of 
tne s.anic Court as the Chief Justice siiall from time to time appoint, 
Mihail b; the Judge of siicii Matrimonial Court ; and, in the trial of 
cases under tnis Act, he shall be aided by eleven delegates. 

E-'-'cry Court so constituted at a place other than a presi- 
Kusi D.atrict .Matrimonial dency-town shall be entitled the Parsi 

District Matrimonial Court of such 
place.* 

Subiect to the provisions contained in the next following sec- 
tion, the local liniiis of the jurisdiction of such Court shall be con- 
terminous \v:;li the limits of the district in wliich it is held. 

J he Judge of the i»rincipal Court of original civil jurisdiction 
at such {il.icc shall be the Judge of such Matrimonial Court; and, 
in the tri-al of cases under this Act, he shall be aided by seven 
delegates. 


Local Government may from time to ti.me alter the 
aiuT turritori.ai local limits of the jurisdiction of any 


18. Th 

Povyer to all 

jurisdiction of Disiricc Courts. Pars! District Matrimonial Court, and 
may include within such limits any number of districts under its 
government.! 

19. Any district, which the Local Government, on account of 

Certain districts within the fewness of the Parsi inhabitants, shall 

jurisdiction of Chief iMatri- deem it inexpedient to include within the 
inonia oiirt. jurisdiction of any District Matrimonial 

Court, shall be included within the jurisdiction of the Parsi Chief 
Matrimonial Court for the territories under such Local Government 
where there is such Court,;{; 


* For notification constituting District Courts in Surat, Puna and in 
Sind, see jfii'r/. . . c .h 

t For notification fi.xing the local limits of the jurisdiction or e 
Courts constituted at Puna and at Surat under s. 17, see Bombay Lis 0 
Local Rules and Orders, Ed. 1896, p. 27. . , 

f Under this power the settlement of Aden and its dependencies 
been included within tlie jurisdiction of the Parsi Chief Matrimonial uo 
of Bombay, see pp. 27 and 28. 
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20 . A seal shall be made for every Court constituted under 

this Act. and ail decrees and orders, and 
Court-seal. copies of decrees and orders of such 

Court, shall be sealed with such seal, which shall be kept in the 
custody of the presiding Judge. 

21 . The Local Governments shall, in the presidency-towns 

and districts subject to their respective 
Appointment of delegates, governments, respectively appoint per- 
sons to be delegates ta aid in the adjudication of cases arising 
under this Act. 

Tne persons so appointed shall be Pars is : their names shall 
be published in the official Gazette ; and their number shall, within 
toe local liraiis of the ordinary original civil jurisdiction of a High 
Court, be not more than thirty, and, in districts beyond such limits, 
not more than twenty. 

Power to appoint new de- 22 . The appointment of a delegate 

legates. shall be for life. 

But, whenever a delegate shall die, or be desirous of relinquish- 
ing his office, or refuse or become incapable or unfit to act, or be 
convicted of an offence under the Indian Penal Code* or other law 
for the time being in force, then and so often the Local Govern- 
ment may appoint any other person being a Parsi to be a delegate 
in his stead ; and the name of the person so appointed shall be 
published in the ofiicial Gazette. 

23 . All delegates appointed under this Act shall be consider- 
Pelegates deemed ° public ed to be public servants within the mean- 

setvaois. ing of the Indian Penal Code.* 

24. Tne delegates selected under sections 16 and 17 to aid 

- , ... , in the adjudication of suits under this 

under sections i6 tfd 17 Act shall be taken under the orders of 
from those appointed under the presiding Judge of the Court in due 
-section 21. rotation from the delegates appointed by 

the Local Government under section 21. 

25 . All advocatesi vakils, and attorneys-at-law entitled to prac- 
Practitioners in Matrimo- tise in a High Court sh^l be entitled to 

nial Courts. practise in any of the Court constituted 

under this Act ; and all vakils entitled to practise in a District 


* Act XLV. of i860. 
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Cou.t be e„.Ulea .0 pracuse in any District Matrimonia, Court 

conslUut'.'a under this Act. , . .i,,!! be broui?ht in the 

26. Ml suits limits oE tvhose iumdic 

Court in '.viiich sultr to be defendant resides at the time o 

btouvibt. 

the institution ot the suit. .-.ro . have kit Bntish India, 

When the defeniiaui s>iaU, be brought in the Cowt 

When Cciendant h.i.s lelt pj^^c where the plamtifi an e 

Uutibh Inutr. ‘ 

fcndani Itirt nsuied icgcthur. 

y Of tlltiirimoiml Suih 

Oz.) Fur a Vzeru oj FullUy. ^ 

,7. naP-hattheti«.on^^^^^ 

her v-iie or husband, be ^ , j existed at the time o£ 

lunacy or habitual unso.uulne,^ ol nuna 

marriage, and still continues • , ^bis section if tb 

Provided that no suit ^^all be br^ujhumd^^^,^ ^batthi 

plainUlI shail, at tim „„lQU..d mimi. 

respondent was a lunatic or • martiagii i 

2.. in any case in avhich sue 

In case of iinpotency. marriage may, at the I 

party tlmrc.o, be declared to be null and vo. 

(b.) For a Decree of Dissolution in abse 

29. H a husband or husband for t 


vife shall have been 

f from his or her v'lfe o ' 

Incase of absence for of seven 

. ^ -.1 •„ time DV must: v y 


selenTc-- \lTtiS bV those per^^ 

been heard of as being had he or she been ^ 

would naturally have heard of at the instance ofe 

the marriage of sucii husband or 
party thereto, be dissolved. _ 

(c.J For Divorce or Judicm 

so. Any husband ma,^sue^tbaj^tetn|®,^^^^ 

On ground of wife’s adul- has, smC 

thereof, been guilty of adultery ; 
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and any wife may sue that her marriage may be dissolved, and 
On ground of husband’s a divorce granted, on the ground that, 
adultery, &c. since the celebration thereof ,hcr hus- 

band has been guilty of adultery with a married, or for- 
nication with an unmarried, woman not being a prostitute, or of 
bigamy coupled with adultery, or of adultery coupled with cruelty,, 
or of adultery coupled with v/ilful desertion for two years or up- 
wards, or of rape, or of an unnatural ollence : 

In every such suit for divorce on the ground of adultery, the 
plaintiff shall, unless the Court shall otherwise order, make the 
person with whom the adultery is alleged to have been committed 
a cc-defendant, and, in any such suit by the husband, the Court 
may order the adulterer to pay the whole or any part of the costs 
of the proceedings. 

31. If a husband treat his wife with such cruelly or personal 
Grounds of judim! separa- violence as to render it, in the judgment 

of the Court, improper to compel her 
to live with him, or if his conduct afford her reasonable grounds 
for apprehending danger to life or serious personal injury, or if a 
prostitute be openly brought into, or allowed to remain in. the place 
of abode of a wife by her own husband, she shall be entitled to 
demand a judicial separation. 


32- In a suit for divorce or judici.il separation under this Act, 
Suits for divorce or judicial if the Court be satisfied of the truth of 
separation. the allegations contained in the plaint, 

and 


that the offence therein set forth has not been condoned, and 

that the husband and wife are not colluding together, and 

that the plaintiff has not connived at, or been accessory to, the 
said offence, and 

that there has been no unnecessary or improper delay in in- 
stituting the suit, and 

that there is no other legal ground why relief should net be 
granted, 

then, and in such case, but not otherwise, the Court shall 
decree a divorce or judicial separation accordingly. 


33. In any suit under this Act for divorce or judicial separa 

lion, if the wife shall not have an inde- 
pendent income sufficient for her support 


i Alimony pendente lite. 
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of tha° MTZVo?dlTZ°H “1“ WlWon 

-during the suit such sum monthly or weekly 

net income as the 

parties, shall th!nf reasonable, ' circumstances of the 

34. The Court may if it shall think fit, on any decree for 

Permanent alimony. divorce Of judicial Separation, order that 

the Court ‘jpf'nro tr> -f ^ husbaud shall, to the satisfaction of 

as havino- rpLJ h ^ money, for a term not exceeding her life, 

and thT?nn!f husband's ability, 

Durno<;e m ^ parties, shall be deemed just, and for that 

Lceq?nrv ^ instrument to be executed' by all 

-arh fn J ^ ^ u "rispend the pronouncing of its decree until 

^uch instrument shall have been duly executed. 

ohlu order shall not be obeyed by her husband' 

lr>xr ^ liable to damages at her suit, and further to be sued by 
a;Z.kP^^^°” supplying her with necessaries during the time of such 
e lence, for the price or value of such necessaries. 

35 . In all cases in which the Court shall make any decree or 
Payment of alimony to wife Order for alimony, it may direct the 

same to be paid either to the wife her- 
on/'/ ° ^I'ostee on her behalf to be approved by the Court, 

terms or restrictions which to the Court may 
if fr, may, from time to time, appoint a new trustee, 

> r any reason, it shall appear to the Court expedient so to do. 

(^.) For ResiUuiio7i of Cojijugal Rights. 

36 . Where a husband shall have deserted, or, without lawful 
■ for restitution of con- Cause, ceased to cohabit with, his wife, 
juga ng ts. Qj. \yjjgj.g ^ gjjgjj jjjjyg deserted, or, 

tvitnout lawful cause, ceased to cohabit with, her husband, the party 
SO deserted, or with whom cohabitation shall have so ceased, may 
sue for the restitution of his or her conjugal rights, and the Court, 
jf satisfied of the truth of the allegations contained in the plaint, and 
that there is no just ground why relief should not be granted, may 
proceed to decree such restitution of conjugal rights accordingly. 

If such decree shall not be obeyed by the party against whom 
t is passed, he or she shall be liable to be punished with simple 
mprisenment for a term which may e.xtend to one month, or with 
ine which may extend to two hundred rupees, or with both.* 


* See 9 Bom. 290. 
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' 37 . Notwithstanding anything hereinbefore contained, no suit 
V ^ 7 . shall be brought in any Court to enforce 

age or contract arising out of Rny marriage between Parsis, or any 
marriage when husband un- contract connected with, or arising out 
der i6, or wife under 14, such marriage, if, at the date of 

the institution of the suit, the husband 
shall not have completed the age of sixteen years, or the wife shall 
not have completed the age of fourteen years. 


38. In every suit preferred under this Act, the case shall be 

„ , , , tried with closed doors should such be 

Suits with closed doors. • . c « .u 

the wish of either of the parties. 


39. \_Siavips on plaints and peiiitons.'] Repealed Ly the Court 

Fees Act ( Vli. of i8yo). ■ • 

40. The provisions of the Cede of Civil Piocedure* shall, so 

Civil Procedure Code ap* the same may be applicable, apply 

plied. to suits instituted under this Act. 

41. In suits under this Act all questions of law and procedure 
Determination of questions shall be determined by the presiding 

of law, procedure, and fact. Judge; but the decision on the facts 
shall be the decision of the majority of the delegates before whom 
the case is tried. 


42. An appeal shall lie to the High Court from the decision 

A IT- L of any Court established under this Act, 

Appeal 10 High Coart. . ^ Matrimonial Court or a 

District Matrimonial Court, on the ground of the decision being 
contrary to some law or usage having the force of law, or of a sub- 
stantial error or defect in the procedure or investigation of the , case 
which may have produced error or defect in the decision of the 
case upon the merits, and on no other ground ; 


Provided that such appeal be instituted within three calendar 
months after the decision appealed from shall have been pro- 
nounced. • " ' 


43. When the time hereby limited for appealing against any 
Liberties to parties to decree dissolving a marriage shall have 
marry again. expired, and no appeal shall have been 

presented against such decree, or 


* See Act XIV. of 1882, s. 3. 
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when any such appe.^I shall have been dismissed, or 

when, in the result of any appeal, any marriage shall be de- 
clared to be dissolved, but not sooner, 

it shall be lawful for the respective parties thereto to marry 
again, as if the prior marriage had been dissolved by death. 

V, — 0/ the Children oj^ the Parlies, 

44. In any suit under this Act for obtaining a judicial separa- 
Custody of children pen- ^‘0” or a decree of nullity of marriage, 
de7ite lite, or for dissolving a marriage, the Court 

may from time to time pass such interim orders, and make such 
provision in the final decree, as it may deem just and proper, with 
respect to the custody, maintenance, and education of the children 
under the age of sixteen years, the marriage of whose parents is the 
subject of such suit, 

and may, after the final decree, upon application fay petition 
Orders as to custody of for this purpose, make from time to time 
children after final decree. all Such orders ‘ and provisions vvith re- 
spect to the custody, maintenance, and education of such children as 
might have been made by such final decree, or by interim orders, 
an case the suit for obtaining such decree were still pending. 

45. In any case in which the Court shall pronounce a decree 
Settlement of wife’e pro- of divorce or judicial separation for 
' perty for benefit of children, adultery of the wife, if it sba)]- be made 
to appear to the Court that the wife is entitled to any property, either- 
in possession or reversion, the Court may order .such settlement as 
St shall think reasonable to be made of such property or any part 
thereof for the benefit of the children of the marriage or any of them. 

VI. — 0/ the Mode of enforcing Penalties under this Act, 

40. All offences under this Act may be tried ■ by any officer 
Cognizance of offences exercising the powers of a Magistrate, 
under Act. unless the period of imprisonment c 

which the offender is liable shall exceed that which such officer is 
competent to avvard under the law for the time being in force m 
the place in which he is employed. 

When the period of imprisonment provided by 
the period that may be awarded by such officer, the offender s 
be committed for trial before the Court of Session. 
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47 . Jf any offence, which by this Act is declared to be punish- 
Punishment of offences able with fine, or with fine and imprison- 
under Act committed within ment not exceeding six months, shall be 
local limits of High Court. committed by any person within the local 
limits of the ordinary original civil jurisdiction of the Pligh Court, 
such offence shall be punishable upon summary conviction by any ; 
Presidency Magistrate'’" of the place at which such Court is held. 


48. All fines imposed under the authority of this Act may, in 

, _ , . case of non-payment thereof, be levied 

Levy of fines by distress. the ofcllder's 

moveable property by warrant under the hand of the officer im- 
posing the fine. 


49. In case any such fine shall not be forthwith paid, such 
Procedure until return officer may order the offender to be 
made to distress-warrant. arrested and kept in safe custody until 
the return can be conveniently made to such warrant of distress, 
unless ihe offender shall give security to the satisfaction of such 
officer for his appearance at such place and time as shall be appoint- 
ed for the return of the warrant of distress. 


50. If, upon the return of the warrant, it shall appear that no 
Imprisonment if no suffi- Sufficient distress can be had whereon to 
cient distress. levy such fine, and the same shall not be 

forthwith paid, or 

in case it shall appear to the satisfaction of such officer, by the* 
confession of the offender or otherwise, that he has not sufficient 
moveable property whereupon such fine could be levied if a warrant 
of distress were issued, 

any such officer may, by warrant under his hand, commit the 
offender to prison for any term not exceeding two calendar months 
when the amount of fine shall not exceed fifty rupees, and for any 
term not exceeding four calendar months when the amount shall 
not exceed one hundred rupees, and for any term not exceeding 
six calendar months in any other case, the commitment to be 
determinable in each of the cases aforesaid on payment of the amount 
of fine. 


„ See Act V. of 1898, s. 3 (2), according to which the expression 
Presidency Magistrate ’’ has been substituted for the words "Magistrate 
of Police ’’ as originally enacted. 
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VII. — Miscell aneous. 

61. Subject to the provisions contained or referred to in this- 
Rulescf procedure of Parsi Act the High Court shall make such rules 
Matrimonial Courts to be and regulations concerning the practice 
made by High Court. procedure of the Parsi Chief and 

District Matrimonial Courts in the Presidency or Government in 
which such High Court shall be established as it may from time 
to time consider expedient, and shall have full power from time to 
time to revoke or alter the same. 

All such rules, revocations, and alterations shall be published 
in, the official Gazette. 

52. The Governor-General of India in Council may invest 
Power to invest chief exe- the chief executive officer of any part of 

cutive officer with powers of British India under the immediate ad- 
Local Government. ministration of the Government of India 

with the powers vested by this Act in a Local Government. 

53. {^Cotmnencemenl atid extent oj Act7\ Repealed by theRtpealing 
Act XU. o/ i8>j6. 


SCHEDULE. 


{See stctlm 6.) 







ACT IV. OF 1893 :* 
Tie Paftitioa Aet, 1893. 


Passed by the Governor-Generai, of India in Council. 
{Received His Excellency s Assent on the gih March tSgji) 


, An Act to amend the Law relating to Partition. 

Where.\s it is expedient to amend the law relating to partition ; 
It is hereby enacted as follows : — 

Title, extent, commence" C-^) This Act may be Called the 

ment, and saving. Partition Act, 1893 ; 

(2) It extends to the whole of British India ; and 

(y) It shall come into force at once : 

{4) But nothing herein contained shall be deemed to affect any 
local law providing for the partition of immoveable property paying 
revenue to Government. 

2 . Whenever, in any suit for partition, in which, if instituted. 

Power to Court to order prior to the commencement of this Act;, 
sale instead of division in a decree for partition might have been' 
partition-suits. made, it appears to the Court that, by- 

reason of the nature of the property to which the suit relates, or of 
the number of the shareholders therein, or of any other special 
circumstance, a division of the property cannot reasonably or 
conveniently be made, and that a sale of the property and dis- 
tribution of the proceeds would be more beneficial for all the share- 


* For Statement of Objects and Reasons, see Gaseite of India, 1892, 
Pt. V., p. 46; for Report of the Select Committee, see ibid, 1893, Pt. V., p. 
S* ; for Proceedings in Council, see ibid, 1893, Pt, VI., pp. 38 and 49. 

Act IV. of 1893 has been declared in force in Upper Burma (except 
the Shan States) by the Burma Laws Act (XIII. of 1898). — See. Sch. I. and 
s, 4. 
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holders, the Court may, if it thinks fit, on the request of any of 
such shareholders interested individually or collectively to the extent 
of one moiety or upwards, direct a sale of the property, and a dis- 
tribution of the proceeds. 


3 . (/) If, in any case in which the Court is requested under 
Procedure when sharer un- last-foregoing section to direct a sale, 
dertakes to buy. any Other shareholder applies for leave 

to buy at a valuation the share or shares of the party or parties 
asking for sale, the Court shall order a valuation of the share or 
shares in such manner as it may think fit, and offer to sell the same 
to such shareholder at the price so ascertained, and may give all 
necessary and proper directions in that behalf. 


(2) It two or more shareholders severally apply for leave to 
buy as provided in sub-section (/), the Court shall order a sale of 
the share or shares to the shareholder who offers to pay the highest 
price above the valuation made by the Court. 


(j) If no such shareholder is willing to buy such share or 
shares at the price so ascertained, the applicant or applicants shall 
be liable to pay all costs of, or incident to, the application or appli" 
cations. 


4. (/) Where a share of a dwelling-house belonging to an 
Partition-suit by transferee undivided family has been transferred to 
of share in dwelling-house. a person who is not a member ot suctt 
family, and such transferee sues for partition, the Court shall, if any 
member of the family being a shareholder shall undertake to buy 
the share of such transferee, make a valuation of such share in such 
manner as it hinks fit, and direct the sale of such share to such 
shareholder, and may give all necessary and proper directions m 
that behalf. 


(2) If, in any case described in sub-section (r), two or more 
members of the family, being such shareholders, severally unde - 
take to buy such share, the Court shall follow the procedure pre 
cribed by sub-section (2} of the last-foregoing section. 


5 . In any suit for partition, a request for sale may be ^ 
Representation of parties madron^ behalf 


under disability. ' to buy may be given or made, on 

of any party under disability, by any person authorized 0 
behalf of such party in such suit; but the Court shall no 
to comply with any such request, undertaking, or app ic 
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less it is of opinion that the sale or purchase will be for the benefit 
of the party under such disability. 

6. (/) Every sale under section 2 shall be subject to a re- 
Reserved bidding and bid- Served, bidding, and the amount of such 
ding by shareholders. bidding shall be fixed by the Court in 

uch manner as it may think fit, and may be varied from time to 
time. 


(2) On any such sale, any of the shareholders shall be at liberty 
to bid at tne sale on such terms as to non-payment of deposit, or as 
to setting off, or accounting for, the purchase-money or any part 
thereof, instead of paying the same, as to the Court may seem 
reasonable. 

(5) If two or more persons, of whom one is a shareholder in 
the property, respectively, advance the same sum at any bidding at 
such sale, such bidding shall be deemed to be the bidding of the 
shareholder. 

7. Save as hereinbefore provided, when any property is 
Procedure to be followed in directed to be sold under this Act, the 
case of sales. following procedure shall, as far as 

practicable, be adopted, namely — 

(a) if the property be sold under a decree or order of the 
High Court of Calcutta, Madras, or Bombay in the 
exercise of its original jurisdiction, or of the Court of 
the Recorder of Rangoon, the procedure of such 
Court in its original civil jurisdiction for the sale of 
property by the Registrar ; 

( 3 ) if the property be sold under a decree or order of any 
other Court, such procedure as the High Court may, 
from time to time, by rules prescribe in this behalf ; 
and, until such rules are made, the procedure pres- 
cribed in the Code of Civil Procedure* in respect of 
sales in execution of decrees. 

S. Any order for sale made by the Court under section 2, 3, 
Orders for sale to be ot 4 shall be deemed to be 
-deemed decrees. within the meaning of section 

Code of Civil Procedure.* 


1 
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ACT VII. OF 18 S 2 * 

The Powers-of-Attorney Act, 1882. 

Received the G.-G.’s Assent on the 24TH February 1882. 


An Act to amend the Law relating to Power s-qf- Attorney. 

For the purpose of amending the law relating to Powers- 

of-Attorney; It is hereby enacted as 
follows ; — 

1 . This Act may be called “The 
Powers-of-Attorney Act, 1882 

It applies to the whole of British 
India ; 

and it shall come into force on 
the first day of May 1882. 

2 . The donee of a power- of-attorney may, if he thinks fit. 
Execution under power-of- execute or do any assurance, instrument, 

attorney. or thing in and with his own name and 

signature, and his own seal, where sealing is required, by the autho- 
rity of the donor of the power ; and every assurance, instrument, 
and thing so executed and done shall be as effectual in law as if iE 
had been executed or done by the donee of the power in the name, 
and with the signature and seal, of the donor thereof. 

This section applies to powers-of-attorney created by instru- 
ments executed either before or after this Act comes into force. 

3 . Any person making or doing any payment or act in good 
Payment by attorney under .faith, in pursuance of a power-of-attor- 

power, without notice of death, nty, shall not be liable in respect or the 
&c., good. payment or act by reason that, before 


Preamble. 

Short title. 
Local extent. 
Commencement. 


* For Statement of Objects and Reasons, see Gaaetie of India, i88r. 
Ft. V., p. 1473 ; for Proceedings in Council, see ibid, 1881, Supplement, 
p. 1409 i and ibid, 1882, Supplement, p. 204. 

Act VII. of 1882 has been declared in force in the Santhal Parganas 
hy 3. 3 of the Santhal E^arganas Settlement Regulation (III of ,1872) as 
amended by the' Santhal Parganas Laws Regulation (III. of 1886). , 

2,000—24.10-1912, Act VII,, 1882.— j. 
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the payment or act, the donor of the power had died or become 
lunatic, of unsomtd mind, or bankrupt or insolvent, or had revoked 
the power, if ti)C fact of death, lunacy, unsoundness of mind, bank* 
ruptcy, insolvency, or revocation, was not, at the time of the payment 
or act, known to the person making or doing the same. 

But this section -shall not affect any right against the payee of 
any person imeresled in any money so paid ; and that person shall 
have the like remedy against tne payee as he would have had 
against the payer, if the payment had not been made by him. 

Tiiis section applies only to payments and acts made or done 
after tlii.s Act c^mes into force. 

4. (a) An instrument creating a power-of-attorney, its execution 
Deposit Uf <,rig:«al instru- being Verified by affidawt, statutory de- 
ments creating povvers-of- claration, or Other sufficient evidence, 
attorney. may, with the affidavit or declaration, if 

any, be deposited in the High Court within the local limits of whose 
jurisdiction the instrument may be. 

(h) A separate file of instruments so deposited shall be kept ; 
and any person may search that file and inspect every instrument 
so deposited ; and a certified copy thereof shall be delivered out to 
him on request. 

(f) A copy of an instrument so deposited may be presented at 
the office, and may be stamped or marked as a certified copy, and, 
-when so stamped or marked, shall become and be a certified copy. 

{d) A certified copy of an instrument so deposited shall, 
without further proof, be sufficient evidence of the contents of the 
instrument, and of the deposit thereof in the High Court. 

((f) • The High Court may, from time to time, make rules for 
the purposes of this section, and prescribing, with the concurrence 
of the Local Government, the fees to be taken under clauses {a), 
(&), and ((f). 

(/) {.Repealed by Aci VI. of /poo.] 

(^) This section applies to instruments creating powers-of- 
attorney executed either before or after this Act comes into force. 

• For instance of rules made and fees prescribed under this clause, see 
Bombay List of Local Rules and Orders, Vol. I., Ed. 1890, p. roS- 


3f 1883.] 
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5. A married woman, whether a minor or not, shall, by virtoa 
f nffnrnpv of mar- of this Act, have power, as if she wera 
rieKSn? ' unmarried and of foil age by a non- 

testamentary instrument, to appoint an attorney on her behalt, tor 
the Durpose of esecnting any non -testamentary instrument, or doing 
anv other act which she might herself execute or do ; and the pro- 
visions of this Act, relating to instruments creating powers-of-attorney 
shall apply thereto. 

This section applies only to instruments executed after this Act 
comes into force. 

6. [Ac/ XXV///. of i8S6, s. 39, rtptaUd:\ Repealed by ther 
Repealing and Amending Act (XII. of 1891). 


cosTaHr5. 


Suctions. 

2.J, No written ■'t.itcmcnt except in 
C. 15 C 3 of art-olf. 

25, Uctism o! ilucnn'.cnlt .tiimitlc.l 

in evidence. 

26. Con.peii’ixtion p.iy.ibic by pixin- 

tilt to dcfctnlaiil in ccrtxin 

CMtCJ. 

37. Dccrcc-liOidcr to .i.’Comp.Tny 
ofsicT rxccutinjj sv.itr.uit. 
aS. Tnin^v .i',t.ich<-d to imniosc-nbic 
ptopertv .i.'id remnvciblc by 
tcn.ii.t to be deemed tnovcablc 
in execution. 

29. Disch.iriro of judijmcnt-dcbtor 

Oil \u!!\:icnt sccufUy. 

30. Court imy, in ccrt-iin c.ocs, 

•.uspei.d execution of iiocrcc 

31. K.vccuiion of decree of Siis.tII 

Cuti'e Court by otlicr Courti, 
Procedure when decree tr.ini> 
(erred. 

32. Minors in.iy bue in eerl.iin ratci 

.»■• d of full 

33. Power to Jelejjale ntxi-judici.il 

dutieJ. 

34. R<:gi.vtr.ir to heir and determine 

uuiti. like a Judjic 
Ptovitio. 

35. Resjistrar m.av execute .ilJ de- 

crees with the a.vme powers as 
a Judge. 

36. Decrees .and orders of Registrar 

to be subject to new trial as if 
made by a Judge. 


CHAPTER VI. 

Nr.w Tkials .\.no Api’K.iLS. 

37. General finality of decrees and 

orders ot Small Cause Court. 

38. New trial of contested eases, 

39. Removal of certain causes into 

High Court. 

40. Rules with respect to suits re- 

moved under the last foregoing 
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CHAPTER VII. 
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41. Summons against person occu- 
pving properly without leave. 

4 a. Servic.; of .summons. 

43 Order for possession. 
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tering on property, and giving 
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IHr to pfccc-dings againd judge 
‘ or o.Tjccr for isiuing, etc., or- 
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45- Applic int. if entitled to pos- 
scs'.ion, not to be deemed 
trespasser tor any error in pro- 
ceedings. 
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40. Liability of applicant obtaining 
order when not entitled. 
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c.isc .in .ict of trespass. 
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suit .igainst applicant. 

4S. Proceedings to be reguLated fay 
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58- Impounding distress. 
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whom contingent judgment 
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to be deemed to have submit- 
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80. Extortion or default of officers, 

81. Court empowered to summon 

witnesses, etc. 

82. Enforcement of order. 


CHAPTER XII. 
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85. Procedure where Court con- 

siders that case should not be 
dealt with under section 83, 

86. Discharge of offender on sub- 
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87. Imprisonment or committal of 
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88. Appeal from orders under sec- 
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be served. 
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ACT XV. OF 1882 : 

The Presidency Small Cause Courts Act, 1882."^ 

Received the G.-G/s Assent on the lyia March 1882. 

Aci to comolidate and amend the Law relating to the Courts of 
Small Causes estabhshed in the Presidency-towns, 

Whereas it is expedient to consolidate and amend the law 
- p , , relating to the Courts of Small Causes 

established in the towns of Calcutta, 
TVTadras, and Bombay ; It is hereby enacted as follows : — 

CHAPTER I. 

' Preluunary. 


1 . This Act may be called “ The Presidency Small Cause 

Courts Act, 1882 : ” and it shall come 
into force on the first day of July 
1882, 


Short title. 
Commencement 


But nothing herein contained shall affect the provisions of the 
Army Act, t section 151, or the rights or liabilities of any person 
,tjnder:{; any decree passed before that day. 


2 . On and from 

Repeal of enatctraens. 


the said day, the enactments specified in the 
First Schedule hereto annexed shall be 
repealed to the extent mentioned therein. 


But all Courts constituted, appointments made, and securities 
.given, under any of the said enactments, shall, so far as may be, 
be deemed to have been respectively constituted, made, and given 
under this Act. 


* For Statement of Objects and Reasons, see Gazette of India, 1880, 
Ft. V,, p. 376 ; for first Report of the Select Committee, see ibid 1881, Ft. V., 
p. 381 j for further Report of the Select Committee, see ibid 1882, Ft. V., pr 
3 J Proceedings in Counctl see Supplement, 1880, pp. 1394 and 
1433; ibid, 1882, Supplement, p. 204; and ibid, 1882, Extra Supplement, 

P* 43. 

t Sbat. 44 & 45_Vict., c. 58. 

J 3 - I (second paragraph), the figures “ 1881,” being repealed by 
•the Repealing and Amending Act (XII. of 1891), have here been omitted. 
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Ail rcfcrcnci.:i io ;uiy en.icJmcul hereby repealed, made in 
Uefcjcnccr. ii> {.rcvlaus Acis p;LS';ed prior to the said day, shall, 

be rend, .so far :is may be practicable, 
nii if in.ade to this Act or die corresponding^ provisions thereof. 


3. In Act No. XXUl. of \^^q{/ct sicuntti> {hi Lcnd-nvmut 
A,r.ca,ic«cnt Act.. CakuiLi), Section' 3, for tl'.e word and 

isgnrcs, “ Act VI L, 11547, the words and 
figtifo, “ rise Pfcsdcncv Sia.ail Cause Couris Act, iSSa, Chapter 
Vill.," sh.iU ■ ' ■ 

Act," shall he 
inic^ioncr of 


iie ssilvt'iuicti ; th.e '.vords, as provided by the said 
rej/e.ikvi ; ;uul. for each of the e.Hprts-sions, “ a Com- 
Couri for recovery of small debts referred to ta 


the said Act ’* and “ die .c.ud Comrnissicners," the words, “ the 


Judgc.s os 
^tituted.* 


dte Court of Small Caii.«es at Calcutta," slull be sub- 


4 . Ini this Acs, the “ Smtiil Cause Court " means the Court of 
''Small Cjujc Coau " .-.maU cuii'.e.s constituted under this .'^ct 

in the town of Calcutta, Madras, or 
Bomb.ty, a.s the case may be ; ana the (Xfnssion " Rtsisirar 
indutiix a Dtpuiy Rtgtslrar.y 


CHAPTER II. 


CO.NSTITCTIO.S' AND OcKICEiCS' Of TiiS CoURT. 

5 . There shall be, in each of the towns of Calcutta, hfadr^ 
Courts; of Sinill C.iuics and Bombay, a Court, to be called the 

established. Court of Small Causes of Calcutta, 

Madr.is,|; or Bombay, as the case may be. 

6. Tile Small Cause Court shall be deemed to be a 
Court to he dccued under subject to the suix'rintendence of the 

.superintendence, etc., of High Couit of JudlCA'ure at TO 
High Court. william, ftladnis, or Bombay, as me 

case may be, within the meaning of the Loiters Patent, respectively, 
dated the aSth day of December 1S65, for such High Courts, an 


* Tlu! last paragraph of s. 3 has been repealed by Act V. of 190S, Sch. 
V., and therefore omitted. 

f in 3. 4, the words italicized have been added by the rresi y 
Small Cause Courts Act (III. of 1S99}, s. 2. , . r' r^ nf 

? For Proclamation declaring the constitution of the Afadras uour 
niall Causes, see Madras List of Local Rules and Orders, Ed. iSgo, p. 4 ' 
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■witiiin the meaning of the Code of Civil Procedure;* * * § ' “ and l)‘be a 
Court subordinate to the High Court within tire rae.ming of section 
6 of tile Legal Pracutionors Act, 1879 rr” |tind die High Court 
shall have, in respect of the Small Cause Court, die same powers 
as it has under die 24di and 25di of Victoria, chapter 104, section 
15, in respect of Courts subject to its apj>el!aie jurisdiction. 

7. Subject to the control of the Governor-Genera! in Council, 

Appointmeni, busp=tt.-,ion, die Local Government may, from dmc 
and removal ot Judges. iq time, by notification in the ofiicial 
Gazette, appoint a person 10 be Ciiief Judge, and so m.any^odier 
persons as it tiiinks fit to be Judges, of the Small Cause Court ; 

§ Provided that no poison shall be appointed to be a judgejof 
such Court, or be audiorized to exercise the powers of a Judge, of 
such Court, unless he is — 

(a) an advocate of a Higii Court of Judicature est-ablished 
under the Indi.ui High Courts Act, iS6i,] or 

(0) a \-alviI or attorney of any such High Court, or 

(f) a Judge of a Court of Civil Judicature of not less dian 
five years’ standing ; 

and that not less than one-third of the per:»ons so appointed, 
including the Chief Judge, shall be advocates of one of die said 
High Courts. 

The Local Government may, by a like notification, suspend, 
and, widi die previous sanction of die Govenior-General in Council 
remove any Judge so appointed.^J 

Rank ancJ precedence of S. The Chief Judge siiall be the 

first of die Judges in rank and pre- 
cedence. 

The other Judges shall have rank and precedence as the 
Local Government may, from time to time, direct, 

* Act XIV. of 1SS2. — Sei.’ now tho new Codu (Act V. of 1908). 

t Act XVI II. of 1879. 

+ In s. 6 the words quoted have been inserted by the Presidency 
Small Cause Courts Act {I. of 1895), s. 2. 

§ This proviso has been substituted for the one originally enacted by 
the Presidency Small Cause Courts Act (I, of 1895), 3. 3 (/). 

I Stat. 24 and 25 Viet., c. 104. 

, ‘‘I The last paragraph of 3. 7, as originally enacted, being repealed fay 

the Presidency Small Cause Courts Act (I. of 1895), s. 3 has been 
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presidency small cause courts. ' r ’[Actxv: 


8A, (/) Dunng any absence of the* Chief 
Performance of duties of Tudee of fha 7.- Or:,any 

absent Judge. Sh during the 

Chief Judge, the Local 

having the qualifications reauired hv any/ person, 

Judge or Jodie of the Idd & S^/be.'"' “ “ 

/ T>_.* ^ 


■he dulef'^fbeThirf 5= ““*“*“1 "> P'*™ 

acing as Ch?ef or 

i^celiheappointoent of such ChSf ^ 

the case may be. ” acong Chief Judge or Judge,.- as- 


s«‘’,n CaS 41“;“''“ 


9 .t f/) The High Court may, from 
time to time, by rules| having the force 
of law, — ° 


(a) P'’®scnbe the procedure to be followed and the praci 

in !„n!. ■ observed by the Small Cause Court either 

whinif °f, or in addition to. any provisions 

peHiira prescribed with respect to the pro- 

hefnro ?u the Small Cause Court on or 

nndo,. fk- A December 1894, in or 

JiAinry ’ f Other enactment for the time 

being in force, and 

ina)§ ®®^i^er the Registrar to hear and dispose of und 
ters interlocutory applications or mi 

(< 5 ) cancel or vary any such rule or rules. 

matters^ for section may provide, among othe 

matters, for the exercise, by one or mie of the Judges of th 


Courts ml ’"of" fsgpT*'-'-'*- ^ Presidency Small Causf 


SmalfCause Courte Ac^tl^ ofTsgs).'^ by s 4 of the Presidencj 

A-. tr ^ substituted bv 'tl 


Act fl of",R 7 ;.“''"" Presidency Small Cause Courts 

± For n originally enacted. 

T Por notifications prescribing such rules in— 

Bombay— Bombay List of Local Rules and Orders, Ed. 1896, 
AA j ^°i- If'* PP* 4*0 and 422 ; 

Madras.— Madras List of Local Rules and Orders, Ed. 1898, 
f ^1 Vol, I., p. 204. 

(HI. of 78g^^s^4* Presidency Small Cause Courts Act 
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Small Cause Cause Court, ot any powers conferred on the Small Cause 
Court by this Act or any oilier enactment for the time being in 
force. 

( 2 ) Tlie law, and any rules and declarations made, or pur- 
porting to be made, thereunder, with respect to procedure or 
practice, in force or treated as in force in the Small Cause Court 
on the thirty-first day of December 1894 . shall be in force unless 
and until cancelled or varied by rules made by the High Court 
under this section. 

10. Subject to such rul-.s, the Chief Judge may, from lime 
Chief Jud-c to tiiittibuie ^0 dme, make such arrangements as he 

business of Court. iliinks fit for the distribution of the busi- 

ness of the Court among the various Judges thereof. 

11. Save as hereinatter oiherwise provided, when two or 
Procedure in case of differ- more of tlie Judges silling together 

«ncc of opinion. differ on any question, the opinion of 

the majority shall prevail ; and, if the Court is equally divided, the 
;Cliief Judge, if he is one of the Judges so differing, or, in his 
absence, Uie Judge first in rank and precedence of the Judges so 
differing, shall have the casting voice. 

12. The Small Cause Court shall use a seal of such form 

and dimensions as are for the time 
Seat to be used. being* prescribed by the Local Govern- 

ment. 

13. The Local Government may, from time to time, appoint 

. Appointment of Rc^.ictrar officer to bc called the Registrar 01 
and ministerial officers? the Court, and to be ilie chief ministe- 

rial officer of the Court ; 

and the Chief Judge may, from lime to lime, subject to the 
control of llie Local Government, appoint a Dtpuiy h egUirar andf 
as many clerks, bailiffs, and other ministerial officers as may be 
necessary for the administration of justice by the Court, and for 
the exercise and performance of the powers and duties conferred 


* For notifications under this section in — 

Bombay — see Bombay List of Ltcai Rules and Orders, Ed. 1896, 
Vol. I., p. 422 ; 

Madras — see Madras List of Local Rules and Orders, Ed. 1898, 
•Vol. L, p. 204. ^ 

_ f tn s. 13 the words italicized have been inserted by the Presidency 
•omall Cause Courts Act (III. of 1899), s. 5. 
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and imposed on it by this Act or any other law for the time beina: 
in force. 

The Registrar and other officers so appointed shall exercise 
Powers and duties of such such powers, and discharge such duties 
officers. of a ministerial nature, as the CWef 

Judge may, from time to time, by rule direct. 

The Chief Judge may suspend or remove any Registrar or 
other officer so Appointed; but the removal of any Registrar or 
officer drawing a monthly salary of one hundred rupees or up- 
wards shall be subject to the orders of the Local Government 

14 . The Local Government may invest the Registrar wifli 
Registrar may be invested ^^16 powers of a Judge under this Act 

with powers ot a Judge in for the trial of Suits in which the - 
suits not exceeding twenty amount or value of the Subject-matter 

does not exceed twenty rupees..' And, 
subject to the orders of the Chief Judge, any Judge ot the Small 
Cause Court may, whenever he thinks fit, transfer from his own 
file to the file of the Registrar any suit which the latter is com* 
petent to try. 

Explanation !^ — For the purposes of this section an applica- 
tion for possession under section 41 shall be deemed to be a suit. 

15 . No Judge or other officer appointed under this Act shall. 
Judge or other officer not during his continuance as such Judge 

to practise or trade. Or officer, either by himself, or as a 

partner of any other person, practise or act, either directly or m- 
directly, as an advocate, attorney, vakil, or other legal 
tioner, or be concerned, either on his account, or for any other 
person, or as the partner of any other person, in any trade or 

profession. 

Any such Judge or officer so practising, acting, or concern^ 
shall be deemed to have committed an offence under section 100 
of the Indian Penal Code. 

Nothing herein contained shall be deemed to prohibit any 
such Judge or officer from being- a member of any company in- 
corporated or registered under Royal Charter, Letters Patent, Ac 
of Parliament, or Act of any British Indian Legislature^ 

* This texplanation has been added by the Presidency Small Cause 
Courts Act (I. of 1895), s, 6. 
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CHAPTER III. 

Law administered by the Court. 

16. All questions, other than questions relating to procedure 
„ or practice, which arise in suits or other 

&?“Sder\ct to be decided proceedings under this Act in the Small 
accurding' to law administer- Cause Court, shall be dealt with and 
ed by High Court. determined according to the law for 

the time being administered by the High Court in the exercise of 
its ordinary original civil jurisdiction. 


CHAPTER IV. 

Jurisdiction in respect op Suits. 

17. The local limits of the jurisdiction of each of the Small 
Localimits of jurisdiction Cause Courts shall be the local limife 

of Court. for the time being of the ordinary ori- 

ginal civil jurisdiction of the High Court. 

18. Subject to the exceptions in section 19 , the Small Cause 
Suits in which Court has Court shall have jurisdiction to try all 

jurisdiction. su'ts of a civil nature — 

when the amount or value of the subject-matter does not 
exceed two thousand rupees ; and 

{a) the cause of action has arisen, either wholly or in part 
within the local limits of the jurisdiction of the Small Cause Court, 
and the leave of the Court has, for reasons to be recorded by 
it in writing, been given before the institution of the suit; or 

{b) all the defendants, at the time of the institution of the suit, 
actually and voluntarily reside or carry on business, or personally 
work for gain, within such local limits ; or 

(c) any of the defendants, at the time of the institution of the 
suit, actually and voluntarily resides, or carries on business, or 
personally works for gain, within such local limits, and either the 
leave of the Court has been given before the institution of the suit, 
or the defendants who do not reside, or carry on business, or 
personally work for gain as aforesaid, acquiesce in such institu- 
tion : 


_ Provided that, where the cause of action has arisen wholly 
■within the local limits aforesaid, and the Court refuses to give 
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Provided that a document may be returned at any time before 
any of such events on such terms as the Court may direct: Provided 
also that no document shall be returned which, by force of the decree^ 
has become void or useless. 

On the return of a document which has been admitted in evi- 
dence, a receipt shall be given, by the party receiving it, in a receipt- 
book to be kept for the purpose. 

2d. In any suit in which the defendant appears and does not ' 
Compensation payable by admit the claim, and the plaintiff does 
plaintiff to defendant in cer- not obtain a decree for the full amount 
tain ca^es. of })is claim, Ihe Small Cause Court may, 

in its discretion, order the plaintiff to pay to the defendant, by way 
of satisfaction for his trouble and attendance, sach sum as it thinks 
fit. 

When any claim preferred, or objection made, under secuon 27S 
of the Code of Civil Proceduie,* is disallowed, the Small Cause Court 
may, in its discretion, order the person preferring or making such 
claim or objection to pay to the decree-holder, or to the judgment- 
debtor, or to both, by way of satisfaction as aforesaid, such sum or 
sums as it thinks fit. 

And when any claim or objection is allowed, the Court may 
award such compensation by way of damages to the claimant or 
objector as i^ thinks fit ; and the order of the Court awarding or refus- 
ing such compensation shall bar any suit in respect of injury caused 
by the attachment. 

Any order under this section may, in default of payment of the 
amount payable thereunder, be enforced by the person in whose favour 
it is made against the person against whom it is made as if it were a 
decree of the Court. 

27. Whenever the Small Cause Court issiies a warrant ior the 
Decree-holder to - accora- arrest of a judgment-debtor or the. 
pany officer e.xecuting' war- attachment of his property, the decree- 
rant. holder, or some other person on his 

behalf, shall accompany the officer of the Court entrusted with the 
execution of such warrant, and shall point out to such officer the 
judgment-debtor or the property to be attached, as the case may 
be. 

Act XPV. of 18S2 . — See now the new Code (Act V. of rpoSj. 


9 
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28. When the judgment-debtor under any decree of the Small 

Cause Court is a tenant of immoveable 
abieJfop^rySndremovwbL' property, anything attached to such pro- 
by tenant to be deemed move- perty, and which he might, before the 
able in execution. termination of liis tenancy, lawfully 

remove without the permission of his landlord, shall, for the purpose 
of the execution of such decree, “ and for the purpose of deciding 
all questions arising in the execution of such decree,"* be deemed 
to be moveable property, and may, if sold in such execution, be 
severed by the purchaser,, but shall not be removed by him from tire 
property until he has done to the property whatever the judgment-debt- 
or would have been bound to do to it if he had removed such thing. 

29. Whenever any judgment-debtor, who has been arrested, 
Discharge of judgment- Or whose property has been seized in 

debtor on sufficient security, execution of a decree of the Small Cause 
Court, offers security to the satisfaction of such Court for payment of 
the amount winch he has been ordered to pay and the costs, the 
Court may order him to be discharged, or the properly to be 
released. 

30. Whenever it appears to the Small Cause Court that any 
Court miy in certain cases judgment-debtor under its decree is un- 

suspend execution of decree, able, from sickness, poverty, or other 
sufficient cause, to pay the amount of the decree, or, if such Court 
has ordered the same to be paid in instalments, the amount -of any 
instalment thereof, it may, from time to time, for such time, and 
upon such terms as it thinks fit, suspend the execution of such 
decree, and discharge the debtor or make such order as it thinlcs fit. 

31. If the judgment-debtor under any decree of the Small 
Execution of decree of Small Cause Court has not, within the local 
Cause Court by other Courts, limits of its jurisdiction, moveable pro- 
perty sufficient to satisfy the decree, the Court may, on the applica- 
tion of the decree-holder, send the decree for execution, — 

(a) in the case of execution against immoveable property 
situate within such local limits — “ to the Madras City Civil Court or 
the High Court of Judicature at Fort William or Bombay, as the" 
case may be ;”f 

* The words quoted have been inserted by the Presidency Small Cause 

Courts Act (IV. of 1906), s. 2. 

T jn cl. (a) of s. 31 j the words quoted have been substituted for the 
words, ‘ to the High Court,” by the Madras City Civil Courts Act (Vll.,o£ 
1092), s. 12, 


Act XV,, 1882.— 2. 
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( 3 ) in all other cases— to any Civil Court within the- local limits 
of whose jurisdiction such judgment-debtor, or any moveable or 
inomoveable property of such judgment-debtor, may be found. 

The procedure prescribed by the Code of Civil Procedure* * * § for 
Procedure when decree the executioii of decrees by Courts other 
transferred. than those which made them shall be the 

procedure followed in such cases. 

32 . Notwithstanding anything contained in the Code of Civil 
Minors may sue in certain Procedure* as applied by this Act, any 

cases as if of full age. minor may institute a suit for any sum 

of„money, not exceeding five hundred rupees, which may be due to 
him under section 70 of the Indian Contract Act, i872,t for wages 
or piece-work, or for work as a servant, in the same manner as if he 
were of full age. 

33 . Any non-judicial or quasi-judicial act which the Code of 

“Power to delegate non- Civil Procedure, J as applied by this Act, 
judicial duties. requires to be done by a Judge, and any 

act which may be done by a Commissioner appointed to exaniine 
and adjust accounts under section 394 of that Code as so applied, 
may be done by the Registrar of the Small Cause Court, or by 
such other officer of that Court as that Court may, from time to 
time, appoint in this behalf. 

The High Court may, from time to fime, by rule declare what 
shall be deemed to be non-judicial and quasi-judicial acts within 
the meaning of this section. § 

34. The suits cognizable by the Registrar under, section 14 
Registrar to hear and de- shall be heard and determined by him 

termine suits like a Judge. in like manner in all respects as a 
Judge of the Court might hear and determine the same; 

Provided that, subject to the control of the Chief Judge, any 
p . Judge of the Court may, whenever he 

' thinks fit, transfer to his own file any 

suit on the file of the Registrar. 

* See Act XIV. of 1882, Ch. XIX.— But see now the new Code (Act V. 
of 1908), and jts portion corresponding to Ch. XIX. of the Code of 1002. 

t Act IX. of 1872. 

I Act XIV. of 1882 . — See now the new Code (Act V. of I 9 °ph . . . 

§ For rules in Madras declaring certain duties to be non-judicia 
^uasf-judicial acts, which may be done by the Registrar of the Small a 
Court, sff Madras List of Local Rules and Orders, Vol. L, Ed. 109 1 r' 
204. 
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35. The Registrar may receive applications for the execution 
Registrar may execute all of decrees of any Value passed by die 
decrees with the same powers Court, and may commit and discharge 
as a Judge. judgment-debtors, and make any order 

in respect thereof which a Judge of the Court might make under 
this Act. 

33 . Every decree and order made by the Registrar in any 
Decrees and orders of Reg- Suit or proceeding shall be subject to 
istrar to be subject to new the same provisions in regard to new 
trial as if made.by a Judge. ^3 jf made by a Judge of the Court. 


CHAPTER VI * 

New Trials and Appeals. 

37. Save as otherwise provided by this chapter, or by any 
■General finality of decrees Other enactment fot tiie time being in, 

and orders of Small Cause force, every decree and order of the 
Court. Small Cause Court in a suit shall be 

final and conclusive. 

38. Where a suit has been contested, the Small Cause Court 
New trial of contested “^y, on the application of either party, 

cases. made within eight days from the date of 

. the decree or order in the suit (not being a decree passed under 
section 523 of the Code of Civil Procedure |*), order a new trial to 
be held, or alter, set aside, or reverse the decree or order, upon 
such terms as it thinks reasonable, and may, in the meantime, stay 
", the proceedings. 

Explanation . — ^Every suit shall be deemed to be contested in 
which the decree is made otherwise than by consent of, or in default of 
j appearance by, the defendant. 

r' 39. (/) In any suit instituted in a Small Cause Court in 
’’ i Removal of certmn causes which the amount or value of the sub- 
' into High Court. ject-matter exceeds the sum of one 

/i thousand rupees, the defendant or any one of the defendants may, 
before the day fixed by the summons for the appearance of the 
defendant, or within eight days after the service of the summons 

''y _ Ch. VI. has been substituted for the one originally enacted by the 

‘■ly. “residency Small Cause Courts Aft (I. of 1895), s. 13. 

jjiV t Act XIV. of ii 82 ,~‘See now the new Code (Act V. of 1908). 
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on him, whichever period shall last expire, apply park on an 
atndavit setting forth the facts on which he relies for his defence 

*■? ^ of I’be High Court for an order removing the cause into 
the High Court. 

* “(a) Unless the Judge is of opinion that the application has 
been made solely for the purpose of delay, the applicant shall be 
entitled to such order as of right 

“Provided that the removal directed by such order shall, un- 
less the Judge otherwise directs, be conditional upon the applicant 
giving secunry, to the approval of the Judge, within a reasonable 
time to be prescribed in the order, for the payment of the amount 
claimed, and of the costs which may become payable by him to tlie. 
plaintiff in respect of the said suit.” 

(j) Jf the applicant feil or neglect to complete the required 
security (if any) within the prescribed time (if anyj, the said order 
shall be discharged, and the suit shall proceed in the Small Causf 
Court as if such order had never been made. 

M ff th® plaintiff in any case which has been removed undei 
this section into the High Court has abandoned a portion of his 
claim in order to be able (o bring the suit within the jurisdiction 
of a Small Cause Court, he shall be peimitted to revive the por- 
tion of his claim so abandoned. 


40 . (/) When a suit has been removed into the High Coud 
Rules with respect to suits under the last foregoing section, it shal 
removed under the last fore- be heard and disposed of by such Couri 
going section. exercise of its original juiisdicupn 

and the said Court shall have all the same powers and jurisdiction 
in respect thereof as if it had been originally instituted in such 
Court. 


(2) In every suit so removed as aforesaid, the affidavit file 
under section 39, sub-section (/), shall be treated as a written sia ^ 
ment of the defendant tendered under section no of the Code 
Civil Proceduref unless the Court shall othenvise order. 


(5) In every suit so removed as aforesaid, credit shall be gi\ 
to the plaintiff for the amount of the court-fee paid in the bm 
Cause Court in respect of the plaint in the levy of any fees w u 


* In s. QQ, sub-s. (3) and the proviso have been substituted for 0 g 
3ub-s. (2) by the Presidency Small Cause Courts Act (IV. of ipoo), s, 
f Act XIV. of 1882. — Sso now the new Code (Act V. of 1900I. 
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according to the practice of the High Court, are payable to the 
Government. 


CHAPTER VIL 


Recovery of Possession of bmovEAULE Property. 


41. When any person has had possession of any immoveable 
Summons against person property siluale within the local limits of 
occupying property without the Small Cause Court s jurisdiction, and 
leave. qj which the annual value at a rack-rent 

does not exceed " two thousand rupees, as the tenant, or by per- 
missioa of another person, or of some person through whom such 
other person cliums, 

and such tenancy or permission has determined or been with- 
drawn, 

and such tenant or occupier or any person holding under, or 
by assignment from him (hereinafter called the occupant), refuses 
to deliver up such property in compliance with a request made to 
him in this behalf by such other person, 

such other person (hereinafter called the applicant) may applyf 
to the Small Cause Court for a summons against the occupant 
calling upon him to show cause, on a day therein appointed, why 
he should not be compelled to deliver up the property. 


42. The summons shall be served on the occupant in the 

manner provided by the Code of Civil 
Procedure^: for the service of a sum- 
mons on a defendant. 


Service of summons. 


Order for possession. 


43. If the occupant does not appear at the time appointed, 

and show cause to the contrary, the 
applicant shall, if the Small Cause Court 
is satisfied that he is entitled to apply under section 41 , be enfitled 
to an order addressed to a bailiff of the Court directing him to 
give possession of the properly to the applicant on such day as the 
Court tninics fit to name in such order. 


* Substituted for “ one" by Act IX. of 1912. 
t For fee on such applications, see s. 71, infra. 

+ Act XIV. of 1882, ss. 72 to 92. — But see now the new Code 
(Act V. of 1908), and the provisions thereof corresponding to those of sa* 
78-92 of the Code of 1882. 
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Explanation- If tlie occupant proves that the tenancy jwas 
cieated or permission granted by virtue of a title which determined 
previous to the date of the application, he shall be deemed to have, 
shown cause within the meaning of this section. 

44. Any such order shall justify the bailiff to whom itjlis- 
Such order to justify bailiff addressed in entering, after the hour of 
entering on property, and six in the morning, and before the hour 
g ving possession. aftemoon, upon the property- 

named therein, and such assistants as he thinks necessary, and 
Bar to proceedings against giving possession of ^such property lo • 
Judge or officer for issuing, the applicant ,' and no suit or prosecution ■ 
c., or er or summons. maintainable against any Judge 

or officer of the Small Cause Court by whom any such order as 
aforesaid was issued, or agmnst any bailiff or other person by 
.whom the same was executed, or by whom any such summons as- 

aforesaid was served, for the issue, execution, or service of any such. 

order or summons, by reason only that the apph'cant was not- 
entitled to the possession of the property. 


45, When the applicant, at the time of applying for any 
Applicant, if entitled to such order as aforesaid, was entitled to- 
‘possession, not to be deemed the posscssion of such property, neither 

"o*" ^7 pe^son acting in his behalf 
shall be deemed, on account of any 
error, defect, or irregularity in the mode of proceeding to obtain 
Occupant may sue for possession thereunder, to be a ■ trespas- 
compensation. ggj.. person aggrieved inay 

bring a suit for the recovery of compensation for any damage which; 
be has sustained by reason of such error, defect, or irregularity. 

When no such damage is proved, the suit shall be dismissed ", 
and when such damage is proved, but the amount of the compen- 
sation assessed by the Court does not exceed ten rupees, the 
Court shall award to the plaintiff no more costs than compensation 
unless the Judge who tries the case certifies that in his opinion fu 
costs should be awarded to the plaintiff. 


40. Nothing herein contained shall be deemed to protect any 
Liability of applicant ob- applicant obtaining possession of any 
taming order when not en- property under this chapter iroM a 

by any person deeming himself aggrieved 
thereby, when such applicant was not at the time of applying 
such order as aforesaid, entitled to the possession of such property- 
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And when ihe applicant was not, at the time of applying for 
Application for order in any such Order as aforesaid, entitled to 
such case an act of trespass, the possession of such properly, the 
application for such order, though no possession is taken thereun- 
der, shall be deemed to be an act of trespass committed by the 
applicant against the occupant. 

47. Whenever, on an application being made under section 
Stay of proceedings on 41 , the occupant binds himselt with 

occupant giving security to two sureties, in R bond for such amount 
bring suit against applicant, as the Small Cause Court thinks reason- 
able having regard to the value of the property and the probable 
costs of tlie suit next hereinafter mentioned, to institute, without 
delay, a suit in the High Court against the applicant tor compen- 
sation for trespass, and to pay all the costs of such suit in case he 
does not prosecute the same, or in case judgment therein is given 
for ihe applicant, the Small Cause Court shall stay the proceed- 
ings on such application until such suits is disposed of. 

If the occupant obtains a decree in any such suit against the 
applicant, such decree shall supersede the order (if any) made 
under section 43 . 

Nothing contained in section 22 shall apply to suits under this 
section. 

48. In all proceedings under this chapter, the Small Cause 

Proceedings to be regulat- shall, as far as may be, and ex- 

ed by Code of Civil Pro- cept as herein Otherwise provided, follow 

the procedure prescribed for a Court of 
first instance by the Code of Civil Procedure."*' 

49. Recovery of the possession of any immoveable property 
Recovery of possession no under this chapter shall be no bar to 

bar to suit to try title. the institution of a suit in the High 

Court for tiying the title thereto. 


CHAPTER VIII. 

Distresses. 

50. This chapter extends to every place within the local 
Loral c u . of the ordinary original civil juris- 

' dictions o£ the High CoSrts of Judicitore 

at Fort William, Madras, and Bombay. 

* Act XIV. of 1882. See now the new Code (Act V. of iQo8), 

superseding the Code of 1882. 
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Saving of certain rents. , contained in this chap- 

ter applies — 

(a) to any rent due to Government ; 

(3) to any rent whtch lias been due far more than twelve 
months before the application mentioned in section 53 . 

51. The Judges of the Small Cause Court may appoint four 
Appointmonc of bailiffs Of more persons to be bailiffs and ap- 

and appraisers. praisers for the purpose of this chapter, 

and may, from time to time, with the previous sanction of tlie Local 
Government, fix sucli remuneration for the services of such officers 
as the said Judges think fit, and may suspend or remove them. 

52. The persons so appointed shall give security, to be 
Security to be given by approved by the said Judges, faithfully 

appointees. to discharge tlie duties of their office, 

and they shall be deemed to be public servants within the meaning 
of the Indian Penal Code. 


53. Any person claiming to be entitled to arrears of rent 
Application for distress- *-)r any’ housc ot premises to which this 
warrant. chapter extends, or his duly constituted 

attorney'’, may apply to any Judge of the Small Cause Court, or to 
the Registrar of the Small Cause Court, for such warrant as is 
Jiereinafter mentioned. 


The applica'.ian shall be supported by an affidavit or affirma- 
tion to the effect of the Form (marked A) in the Third Schedule 
hereto annexed. 


54 . The Judge or Registrar may thereupon issue a warrant 

under his hand and seal, and returnable 
Issue of distress-warrant. the effect of tlie Form 

(marked Bj contained in the same Schedule addressed to any one 
of such bailiffs. 


The Judge or Registrar may, at his discretion, upon persona 
examination of the person applying for such warrant, decline 0 
issue tlie same. 


55. Every distress under this chapter shall be made after 

sunrise and before sunset, and not a 

Time for distress. 

any other time. 

53. The bailiff directed to make the distress may force open 

What places bailiff may any Stable, out-house, or other buildin^^ 
force open. and may also enter any dwelling-nou 
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ihe outer door of which may be open, and may break open the 
door of any room >n such dwelling-house for the purpose of seizing 
property liable to be seized under this chapter ; 

Pro\ided that he shall not enter or break open the door of 
any room appropriated for the zanana or residence of women, 
which, by the usage of the country, is considered private. 

57. In pursuance of the warrant aforesaid, the bailiff shall 
Property which may be Seize the moveable property found in or 
seized. upon the house or premises mentioned 

in the warrant, and belonging to the person from whom the rent is 
claimed (hereinafter called the debtor), or such part thereof as 
may, in the bailiff’s judgment, be sufficient to cover the amount of 
the said rent, together with the costs of the said distress : 

Provided that the bailiff shall not seize — 

(а) things in actual use ; or 

(б) tools and implements not in use, where there is other 
moveable property in or upon the house or premises sufficient to 
cover such amount and costs ; or 

(c) the debtor’s necessary wearing apparel ; or 

{d) goods in the custody of the law. 


58. The bailiff may 

Impounding distress. 


impound or otherwise secure the pro- 
perty so seized in or on the house or 
premises chargeable with the rent. 


59 . On seizing any property under section 57 , the bailiff 
Inventory. shall make an inventory of such pro- 

Notice of intended ap- perty, and shall give a notice in writing, 
praisement and sale. q[ fjjg Form (marked C) in 

the Third Schedule hereto annexed, to the debtor, or to any other 
person upon his behalf in or upon the said house or premises. 

The bailiff shall, as soon as may be, file in the Small Cause 
Copies of inventory and Court copies of the said inventory and 
notice to be filed. notice. 


60. The debtor, or any other person alleging himself to be 
Application to discharge or the owner of any property seized under 
suspend warrant. this chapter, or the duly-constituted 

attorney of such debtor or other person, may, at any time within 
five days from such seizure, apply to any Judge of the said Court 
to discharge or suspend the warrant, or to release a distrained ar- 
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tide, and such Judge may discharge or suspend such warrant, or 
release such article accordbgly, upon such terms as he thinks just; 

and any of tlie Judges of tlie said Court may, in his discretion, 
give reasonable time to the debtor to pay the rent due from him. 

Upon any such application, the costs attending it, and attending 
the issue and execution of the warrant, shall be in the discretion of 
tlie J udge, and shall be paid as he directs. 

61. If any claim is made to, or in respect of, any property 
Claim to jjnnds distrained Seized under tliis chapter, or in respect 

made by a stranger. of the proceeds or value thereof, by any 

person not being tlie debtor, the Registrar of the Small Cause 
Court, upon the application of tlie bailifi who seized the property, 
may issue a summons, calling before the Court the claimant and 
ilie person who obtained the warrant. 

And thereupon any suit which may have been brought in the 
High Court in respect of such claim shall be stayed, and any 
Judge of the High Court, on proof of the issue of such summons, 
and that the property was so distrained, may order the plaintiff to 
pay the costs of all proceedings in such suit after the issue of such, 
summons. 

And a Judge of the Small Cause Court shall adjudicate upon 
such claim, and make such order between the parties in respect 
thereof, and of the costs of tlie proceedings, as he thinks fit ; 

and such order shall be enforced as if it were an order made- 
in a suit brought in such Court. 

The procedure in Small Cause Courts in cases under this 
section shall conform, as far as may be, to the procedure m an 
ordinary suit in such Courts. 

62. In any case under section 6 o or section 6i, the Judge by 

Power to award compen- whom the C3se is heard the 

sation to debtor or claimant, compensation byway of damages to 
applicant or claimant (as the case may be) as the Judge thinks fit, 

and may, for that purpose, make any enquiry he thinks 
necessary ; 

and the order of the Judge awarding or refusing such com- 
pensadon shall bar any suit for the recovery of compensa lo 
nny damage caused by the distress. 
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63. In any case under section 60 or section 61 , if the value 
Power to transfer to High of the subject-matter in dispute exceeds 
Court cases involving more One thousand rupees, the applicant or 
than one thousand rupees. claimant may apply to the High Court 
to transfer the case to itself, and the High Court, on being satisfied: 
that it is expedient that the case should be disposed of by itself, 
may direct the case to be transferred accordingly, and may there- 
upon alter or set aside any order passed in the case by a Judge of 
the Small Cause Court, and may make such order therein as the 
High Court thinks fit. 

Every application under this section shall be made within 
seven days from the date of the seizure of the subject-matter in 
dispute. 

In granting applications under this section, the High Court 
may impose such terms as to payment of, or giving security for, 
costs or otherwise as it thinks fit. 


The procedure in cases transferred under this section shall 
conform, as far as may be, to the procedure in suits before the 
High Court in the exercise of its ordinary original civil jurisdiction 
and orders made under this section may be executed as if they 
were made in the exercise of such jurisdiction; and every such, 
order awarding or refusing compensation shall bar any suit for 
the recovery of compensation for any damage caused by the dis- 
tress which gave rise to the case wherein such order was made. 


64. In default of any order to the contrary by a Judge of a 
■ . . . Small Cause Court, or by the High 

ppraisemen . Court, any two of the said bailiffs may, 

at the expiration of five days from a seizure of property under this 
chapter, appraise the property so seized, and give the debtor notice 

in writing to the effect of the Form 
(marked D) in the Third Schedule hereto 
annexed. 


Notice of sale. 


The bailiffs shall file in the Small Cause Court a copy of every 
notice given under this section. 




the 

the 


65. In default of 
Sale. 

mentionea 

bailiffs shall, on realizing the proceeds 
of tn tVio tUa Small Cai 

shall be applied first in payment 
costs of the said distress, and ther 


any sucn oraer 10 ^ , 

ed property shall be sold on 
mentioned in such notice, and 
oauitts shall, on realizing the proceeds, pay over the amount 
of to the Registrar of the Small Cause Court ; and such 

Application of proceeds. 
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satisfaction of the debt; and the surplus (if any) shall be returned 
to the debtor : 


Provided that the debtor may direct that the sale shall take 
place m any other manner, first giving security for any extra costs 
thereby occasioned. 

66. No costs of any distress under this chapter shall be taken 

Costs of distresses. demanded except those mentioned 

in the Part (marked E) of the Tiurd 
Schedule hereto annexed. 

The Judges of the Small C^me Court may apply the sura so 
raised as costs towards the payment of the contingent charges and 
remuneration of the said bailiffs, as appears to the said Judges 
expedient. 

67. The Registrar of the Small Cause Court shall keep a 
Account of costs and pro- book in which all sums received as costs 

«eds. ^ upon distresses made under this chapter, 

and all sums paid as remuneration to the said bailiffs, and all con- 
tingent charges incurred in respect of such distresses, shall be duly 
entered. 


He shall also enter in the said book all sums realized by sale 
of the property distrained and paid over to landlords under the 
provisions of this chapter. 

Bar of distresess except 68. No distress shall be levied for 

under this chapter. arrears of rent except under the provi- 

sions of this chapter. 

And any person, except a bailiff appointed under section 51 . 

Penalty for making illegal levying or attempting to levy any such 
distresses. distress, shall, on conviction before a 

Presidency Magistrate, be liable to be punished with fine which raay 
-extend to five hundred rupees, and with imprisonment for a tem 
which may extend to three months, in addition to any other liability 
be may have incurred by his proceedings. 
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CHAPTER IX. 

References to High Court. 

69 .'^ (/) H Uvo or more Judges of the Small Cause Court 

sit together in any suit, or inanypro- 
Reference when compulsory, seeding under Chapter VII. ofthisAcw 

and differ in their opinion as to any question of law or usage having 
the force of law or the construction of a document, which construc- 
tion may affect die merits, or 

if, in any .suit or any such proceeding in which the amount or 
value of the subject-matter e.Kcecds five hundred rupees, any such 
question arises upon which the Court entertains reasonable doubt, 
and either party so requires, 

the Small Cause Court shall draw up a statement of the facts 
of the case and the point on which dierc is a difference of opinion, 
or on which doubt is entertained, and refer such statement widi its 
OW'D opinion on the point for the opinion of the High Court ; and 
the provisions of sections 619 to 621 of the Code of Civil Proce- 
duref shall, so far as they are applicable, be deemed to apply as if 
such reference liad been made under section 617 of the said Code. 

(d) When the Small Cause Court refers any question for the 
opinion of the High Court as provided in sub-section (/), it shall 
either reserve judgment or give judgment contingent upon such 
opinion. 

70 . When judgment is given under section 69 contingent 
S.c.ritywb.fu,»»h.don upon ihe optoion cl llic High Court, the 
such rchirence by party party against whom such judgment is 
against whom contingent given shall at oiice furnish security, to 
judgment given. approved by the Small Cause Court 

for the costs of the reference to tlie High Court, and for the amount 
of such judgment : 

Provided that no security for tlie amount of such judgment 
shall be required in any case in which the Judge who tried the case 
has ordered such amount to be paid into Court, and the same has 
been paid accordingly. 


* S. 69 has been substituted for the original section by the Presidency 
Small Cause Courts Act (IV. of 1906), s. 4. 

t These references to Act XIV. of 18S2 shall now be taken to be made 
to Act V. of igo8 . — See section .158 of 'Act V. of igo8. 
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If »»« taished the 

Pa«y“ |rJ’.S‘‘Kre PlenT'has t°“ ™“"8“ 

submitted to judgment. juagment has been given shall be 

deemed to have submitted to the same. 


CHAPTER X. 
Fees and Costs. 


Institution-fee. 


71. A fee not exceeding — 


exceed? the subject-matter does not 


(3) when the amount or value of the subject-matter exceeds 
five hundred rupees— the sum of sixty-two rupees eight annas and 
■one anna m the rupee on the exrp-;:? nf \„r.h n ^ ^ cujudt,, ana 

five hundred rupees, 


undeS^sectiL^^'?- application 

«ce“edSsuT4tsb”e“np?d. 


everylSrSmenMm?^ ‘he filing of 

eveiy agreement under section 20 . 


72. The fees specifi^ in thg fourth columns of the 

Fees for processes. Fourth Schedule hereto annexed shall be 

r\nf/-l ?_ . .1 • . 


— WhV WA4M4A V/ 

^ J„ -y proceeding „„d=rCh5to^Tto Aa T 

whoSbcha^ '«P«iveIy r^rV to per™ 

of th h‘ processes are issued when the amount cr value 

hnf dnpo the sum specified in the first column, 

^id sched 1 specified in the second column, of the 


7 • \ henever any such suit or proceeding is settled by agree- 
Repayment of half fees on ment of the parties before the hearing, 
se emen e ore hearing. half the amount of all fees paid up £0 
ftat time shall be repaid by the Small Cause Court to the parties 
by whom the same have been respectively paid. 


nf wordsand figures, “section 38 or," repealed by Act VII. 

9 (an Act to amend Act XV. of 1SS2), s, i, have here been omitted. 
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74 - The Small Cause Court may, whenever it thinly fit, receive 
Fees and costs of poor and register [suits instituted, and applica- 
persons. lions under section 41 made, by ^xtor 

persons, and may issue processes on behalf of such persons, without 
payment, or on a part-payment, of the fees mentioned in secuons 
71 and 72. 

75 . The Local Government may, for time to time, by noti- 

fication'* in the official Gazette, vary the 
Power to vary fees. amount of the fees payable under sec- 

tions 71 and 72 : 

Provided Uiat the amount of such fees shall in no cose exceed 
•the amount prescribed by die said sections. 

76 . The expense of employing an advocate, vakil, aitomery, 
Expense of cmptoyinKlctjal Of olhct legal practitioner incurred by 

patactitioners. any parly, slul! not be allowed as costs 

injany suit, or in any proceeding under Chapter VIL of this Act, 
in the Small Cause Court, in whicli suit or proceeding the amount 
orl value of the subject-matter doe? not exceed twenty rupees, unless 
the Court is of opinion that the employment of such pmetiUoner 
was under the circums'^inces reasonable. 

77. Nothing contained in this chapter shall affect the provi- 

Sections 3, 5, and 25 of sions of sections 3 > 5 > 25 of tlte 

Court Fees Act, iSyojf saved. Court Fccs Act, iSyo.f 


CPIATTER XI. 

Misconduct of Inferior MiNisrrERiAL Officers. 

78 . The Chief Judge may, by order, fine, in an amount not 
<r , exceeding one month’s salan', any clerk, 

P<.™tton„.o(nc.<s, baijitf, or otlwr inferior miniaorial offl- 
cer of the Court who is guilty of misconduct or neglect in the 
performance of the duties of his office; and such fine may be 
' deducted from his salary. 

* For instances of such notifications in — 

Bombay — see Bombay List of Local Rules and Orders, VoL I., Ed. 

1896, pp. 422 and 423 ; 

Madras— see Madras List of Local Rules and Orders, Vol. I., Ed. 1898 

1. A pp. 204 and 205. ’ 

1 Act VIL of 1870. 
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. 70. If any clerk, bailiff, or other inferior ministerial officer of 

Default of bailiff or other Small Cause Court, who is employed 
officer in execution of order as such in the execution of any order or 
or warrant. Warrant, loses, by neglect, connivance, or 

omission, an opportunity of executing such order or warrant, he 
shall be liable, by order of the Chief Judge, on the application of 
the person injured by such neglect, connivance, or omission, to pay 
such sum not exceeding m any case the sum for which the said 
order or warrant was issued, as, in the opinion of the Chief Judge, 
represents the amount of the damage sustained by such person 
thereby. 

80. If any clerk, bailiff, or other inferior ministerial officer of 
Extortion or default of Ae Small Cause Court is charged ^yith 
officers. extortion or misconduct while acting 

under colour of its process, or with not duly paying or accounting 
for any money levied by him under its authority, the Court may 
inquire into such charge, and may make such order for the repay* 
ment or payment of any money so extorted, or of any money so 
levied as aforesaid, and of damages and costs, by such officer, as 
it thinks fit. 


81. For the purposes of any inquiry under this chapter, the 
Court empowered to sum* Small Cause Court shall have all the 
mon witnesses, &c. powers of summoning and enforcing the 

attendance of witnesses, and compelling the production of docu- 
ments, which it possesses in suits under this Act. 


82. Any order under this chapter for the payment or repay- 
- , ^ , ment of money may, in default of pay- 

n orcemen o or er. ment of the amount is payable thereunder, 

be enforced by the person to whom such amount is payable as it 
the same were a decree of the Small Cause Court in his favour. 


CHAPTER XII. 

Contempt of Court. 

83. When any such offence as is described in section i75) 

” Procedure of Court in cer- l8o, Or 228 of jhe 

tain cases of contempt. Penal Code,^ is committed in tne > 

or presence of the Small Cause Court, the Court may cause the 


♦ Act XLV. of 1860. 
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ofiender to be detained in custody ; and, at any time before the 
risinsT of the Court on the same day, may, if it thinks fit, take cog^- . 
sance of the offence, and punish the offender with fine which may 
extend to two hundred rupees, and, in default of payment of such 
fine, with imprisonment in the civil jail for a term which may ex- 
tend to one month, unless such fine is sooner paid. , 

S 4 . In every such case the Court shall record the facts’ 

constituting the offence, the statement 
Record in such cases. ^ny) made by the offender, and the 

finding and sentence. 

If the offence is under section 228 of the Indian Penal Code,* 
the record must show the nature and stage of^ the judicial proceed— 
ing in which the Court, when interrupted or insulted, was sitting, 
and the nature of the interruption or insult offered. 

85 . If the Court considers that a person accused of any 
„ , , n . offence referred to in section 83, and 

coLTd‘'e^“'that '?as'e should committed in its view or presence, should 
not be dealt with under sec- be imprisoned Otherwise than in default 
don 83, Qf payment of fine, or that a fine ex- 

ceeding two hundred rupees should be imposed upon him, or if 
the Court is, for any other reason, of opinion that the case should 
not be disposed of under section 83, the Court, after recording the 
facts constituting the offence and the statement of the accused as 
hereinbefore provided, may forward the case to a Presidency 
Magistrate, and may require security to be given for the appearance 
of such accused person before such Magistrate, or if sufficient se- 
curity is not given, may forward him under custody to such 
Magistrate. 

Such Magistrate shall deal with the accused person in the 
manner provided by the Code of Criminal Procedure,! and may 
sentence the offender to punishment as provided in the section of 
the Indian Penal Code* under which he is charged. 

86. When the Court has. under section 83 or section 85, 
Discharge of offender on punished an offender, or for^varded him 
submission or apology. to a Presidency Magistrate for trial, for 

refusing or omitting to do anything which he was lawfully required 
to do, or for any intentional insult or interruption, the Court may, 
•in its discretion, discharge the offender, or remit the punishment, on 

* Act XLV. of i860. 

t See now Act V. of 1898, Ch. XXXV. and s. 3 (/). 

Act XV., 1882.-3. 
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his submission to the order or requisition of the Court, or on' 
apology being made to its satisfaction. 

87 . If any witness before the Small Cause Court refuses to 
Imprisonment or committal Ruswer such questions 3S are put to him, 

of person refusing to answer or to produce any document in his pos- 
or produce document. session or power which the Court re- 

quires him to produce, and does not offer any reasonable excuse 
for such refusal, the Court may sentence him to simple imprison- 
ment, or commit him to the custody of an officer of the Court for 
any term not exceeding seven days unless, in the meantime, such 
person consents to answer such questions, or to produce such do- 
cument, as the case may be, after which, in the event of his persist- 
ing in his refusal, he may be dealt with according to the provisions 
of section 83 or section 85. 

88. Any person deeming himself aggrieved by. an order 
Appeal from orders under Under Section 83 Or section 87 may 

sections S3 and 87. appeal to the High Court, and the pro- 

visions of the Code of Criminal Procedure^ relating to appeals 
shall, so far as may be, apply to appeals under this section. 


CHAPTER Xm. 

Miscellaneous. 

89. Notices to produce documents, summonses to witnesses 

Persons by whom process Other proccsses issued in the 

may be served. exercise of any jurisdiction conferred on 

the Small Cause Court by this Act, except summonses to defend- 
ants and writs of execution, may, if the Court, by general or special 
order, so directs, be served by such persons as the Court, from time 
to time, appoints in this behalf. 

90 . The Small Cause Court shall keep such registers, 

and accounts, and submit to the liig 
Registers and returns. Statements and returns, as 

may, subject to the approval of the Local Government, be pm 
scribed by the High Court. 

91 . The Small Cause Court shall comply with such requis^ 

j tions as may, from time to hme, 
8i2°cl\\ed foThy Lotlicl- made by the Local Government or 
vernment or High Court. Court for records, returns, and 


See now Act V, of i8gS, Ch. XXXI. and s. 3 W' 
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merits in such form and manner as such Government or Court, as 
the case may be, thinks fit. 


92 . The Small Cause Court shall, at the commencement of 
„ , . each year, draw up a list of holidays 

HoUdaysand vacauons. Vacations to be observed in the 

Court, and shall submit the same tor the approval of the Local Go- 
vernment. 


Such list, when it has received such approval, shall be pub- 
lished in the local official Gazette, and (he said holidays and vaca- 
tions shall be observed accordingly. 

93. The Governor-General and Members of his Council, the 
Certain persons exempt Govemors of Fort St. Gcorgc “ Bombay 
from arrest by Court. ^ud Forc William in Bengal,*^ and the 

Members of their respective Councils,! and the Chi 5 Justices and 
Judges of the High Courts established under the twenty- fourth and 
twenty-fifth of Victoria, Chapter 104,! shall not be liable to arrest by 
order of the Small Cause Court. 

No suit to lie upon decree 49 . No suit shall lie on any de*> 

of Court. cree of the Small Cause Court. 


95. Any person ordered by die Small Cause Court to be 
n, £ . . imprisoned may be imprisoned in such 

place as the Local Government, from 
time to time, appoints in diis behalf. 


96 . If any person against whom any suit is brought for any- 
Tender in suit for anything thing purporting to be doue by him un- 

■done under Act. der this Act has, before the institution 

of the suit, tendered sufficient amends to the plaintiff, the plaintiff 
shall not recover. 

97. All prosecutions for anything purporting to be done un- 

Limitation of prosecutions. must be commenced wilbin 

three months after the offence was com- 
mitted. 


Substituted for “ and Bombay " by Act VII. of 1912. 
t The words *• the Lieutenant-Governor of Bengal " have been repealed 

■hereby Act VII. of 1912. 

t The Indian High Courts Act, i86r. 

. , f-.( 


36 


,CAct XV. 


PRESIDENCY SMALL CAUSE COURTS. 

THE FIRST SCHEDULE. 

(See section 2 .) 

Enactments repealed. 

— Charters of the Supreme Courts, 


Date. 


Extent of repeal. 

26th Mar. 1774 ... 

Charter of the Supreme Court 
at Fort Williana. 

Clause 21. 

36th Dec. 1800 ... 

Charter of the Supreme Court 
at Madras. 

Clause 47. 

8th Dec. 1823 

Charter of the Supreme Court 
at Bombay. 

Clause 59. 

B. — Acts of the Governor-General in 

‘.ouncil. 

r ‘ 

Number and year. 

Subject or short title. 

Extent of repeal. 

IX. of 1850 

1 

For the more easy recovery of 
small debts and demands in 
Calcutta, Madras, and Bom- 
bay. 

So much as has not 
been repealed. 

XX. of 1857 

To amend Act IX. of 1850 ... 

The whole. 

XXVI. of 1864 - 

To extend the jurisdiction of 
The Courts of Small Causes at 
Calcutta, Madras, and Bom- 
bay, and to provide for the 
appointment of an increased 
number of Judges of those 
Courts. 

So much as has not 
been repealed. 

I. of 1875 

To regulate Distresses for Rents 
in the Presidency-towns. 

The whole. 

X, of 1877* 

The Code of Civil Procedure ... 

Section 8, para. 3 . 


* At the time Act XV. of 18S2 was passed, tlie wno e 01 ^ 

had been repealed by the Code of Civil Procedure (Act XIV.o g, 

now in its turn, has been superseded by the new Code (Act V. 9 
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THE FIRST SCHEDULE— 

{S/e siction :?.) 

ENAcrjiHNTS RBPBAXED — {Cotiiinutd). 


C, — Ac( of iht Governor of Bombay in 

Council. 

Number and year. 

Subject. 

Extent of repeal. 

VI. of 1864 

For the better regulation of the 
diet-money of persons impri- 
soned by the Bombay Court 
of Small Causes. 

So much as h.'ia not 
been repealed. 
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THE SECOND; SCHibufcE:;3iW'4il:^^ 

Portions of Civil Procedure CoDB' HxiBNDiNG To .GouKr.^'- : ' ■ 

[Repealed by Act I. of i8gs> -f* 


THE THIRD SCHEDULE. 
FORMS. 

A. 

[See section j-j.) 


In the Small Cause Court for 
A. B. (Plaintiff),' 

versus . 


C. D. 


A. B. of 

and salth that C, D. 
the sum of Rs. 

No. , situated at 
months to wit, from 
mensem. 


(Defendant). 

in the town of , maketh oath [or afBrm*} ; 

, of , is justlj indebted to I® 

for arrears of rent of the house and premise* ^ 
, in the town of , due for 

to , at the rate of Rs. Pff ; 


Sworn [or affirmed] before me the day of 


i8 . V 


yuJge [or Registrar^ 


B. - , 

[See section ^4.) ;; 

In the Small Cause Court for ' • : 'If-k 

Form of Warrant. 

I hereby direct yon to distrain the moveable prop«ty of C- 4 

bouse and prembes situate at No, , in the town of » 'oe ' ;;; 

of Rs. and the costs of the distress, according to tte prorW^ 

of Chapter VIII. of the Presidency Small Cause Courts Act, iSw, Ivvl; 

the day of 18 . ■ _ 

l,Sigtud and seoltd-) , _ 


To R F, Bailiff and Appraiser. 
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THE THIRD SCHEDULE— 
FORMS — \cotitinued). 

C. 


{^:See section 59.) 

In the S7nal/ Cause Court for 

Form of Inventory and Notice. 

{State particulars of proper tv seized.) 

Take notice that I have this day seized the moveable property con- 
tained m the above inventory for the sum of Rs. being the amount 

Of month’s rent due to 4. B. at last, and that, unless you 

pay the amount thereof, together with the costs of this distress within five 
days from the date hereof, or obtain an order from one of the Judges or the 
Registrar of the Small Cause Court to the contrary the same wUl be ap- 
praised and sold pursuant to the provisions of Chapter VIII. of the Fresi- 
dency Small Cause Courts Act, 1882, Dated the day of i8 . 

(Signed) E. F., 
Bailiff and Appraiser. 


To C. D. 


D. 

section 64.) 

In the Small Cause Court for 

Take notice that we have appraised the moveable property seized on 
the day of > under the provisions of Chapter Vlll. of 

the Presidency Small Cause Courts Act, 1882, of which seizure and pro- 

perty a notice and inventory were duly served upon you [or upon 
on your behalf, as the case may he) under date the , and that me 

said property will be sold on the clear days at least aft^ 

the date of the notice) at pursuant to the provisions of the. 

said Act. Dated this day of 1° • 

(Signed) E. F., , , , 

G. H., f . 
Bailiffs and Appraisers, ’ ' ' 
To C. D. I i ' 


/ 
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the third ^^WS^UlE-icomludid), 


1' ORMS — {concluded), 

E. 

(*iV<j sec/ton 66.) 


In ihe Small Cause Court for 


Scale of Fsks to be levild im Distraints for House-rent. 


Sums sued for. 

Affidavit 
and war- 
rant to dis- 
train. 

Order to 
sell. 

Commis- 

sion. 

Total. 

Rs. 

• Rs. 


Rs. A, 

P. 

Rs. A. 

P. 

Rs 

A.P. 

Rs. A. P. 

I and under 5 


0 4 

0 

0 S 

0 

0 

8 0 

140 

5 

10 

• •• 

0 8 

0 

0 8 

0 

I 

0 0 

200 

10 

.. IS 


0 8 

0 

0 8 

0 

1 

8 0 

2 8 0 

IS 

II 20 

• •• 

0 8 

0 

I 0 

0 

2 

0 0 

380 

20 

I, 25 

• •• 

0 12 

0 

I 0 

0 

2 

8 0 

440 

25 

.. 30 


I 0 

0 

I 0 

0 

3 

0 0 

S 0 0 

30 

.. 3 S 

• •• 

1 0 

0 

i 0 

0 

3 

8 0 

580 

3 S 

II 40 

« «• 

I 0 

0 

I 8 

0 

4 

0 0 

680 

40 

» 4 S 


I 4 

0 

a 0 

0 

4 

8 0 

7 13 0 

45 

II SO 


I 8 

0 

a 0 

0 

s 

0 0 

880 

50 

II 60 

• « « 

a 0 

0 

2 0 

0 

6 

0 0 

10 0 0 

60 

.1 80 


a 8 

0 

2 8 

0 

6 

8 0 

ri 8 0 

80 

to 100 


3 0 

0 

3 0 

0 

7 

0 0 

13 0 0 

Upwards of loo 


3 0 

0 

3 0 

0 

7 

per 

•t* •** 








centum 



The above scale includes all expenses, except in suits where the te^ 
ant disputes the landlord's claim, and witnesses have to be subpoena 
in which case each subpoena for suras under Rs. 40 must be paid for a 
four annas each, and twelve annas above that amount ; and also ^wner 
peons ate kept in charge of property distrained, four annas per day mus 
be paid per man. 
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THE PRESIDENCY-TOWNS INSOLVENCY ACT 

1909 

(Act No. III. of 1909). 

(Received the G.-G.'s- Assent on the izth March 1909.) 

An Act to amend the Law of Insolvency in the Presidency'towns and 

the '1 own of Rangoon. 

Whereas it is expedient to amend the law relating to insol- 
vency in the Presidency-towns and the town of Rangoon ; It ifl 
hereby enacted as follows : — 

Preliminary. 

Short title and commence- 1 * (0 This Act may be called the 

ment. Presidency-towns Insolvency Act, 1909. 

{2) It shall come into force on the first day of January 1910, 

2 . In this Act, unless there is any" 
e nitions. thing repugnant in the subject or 

context, — 

(0) “ creditor ’’ includes a decree-holder ; 

(^) “debt" includes a judgment-debt, and “debtor” includ- 
es a judgment-debtor ; 

(c) “ Official Assignee " includes an acting Official 

Assignee ; 

(d) “ prescribed " means prescribed by rules ; 

.(<)“ property ” includes any property over which or the 
profits of wnich any person has a disposing power 
which he may exercise for his own benefit ; 

(/) “ rules" means rules made under this Act ; 

(g) “ secured creditor ” includes a landlord who, under any 

enactment for the time being in force, has a charge 
on land for the rent of that land ; 

(h) “ the Court ” means the Court exercising jurisdiction 

under this. Act; and 

(0 “ transfer of property " includes a transfer, of any 
interest therein and any charge created thereon. 
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Constitution and Powers of Court. 
yurisdiciion. 

Courts having jurisdiction 3- The Courts having juiisdictioB 

n insolvency. , in insolvency under this Act shall be— 

(a) the High Courts of Judicature at Fort William, Madras, 
and Bombay, and 

{d) the Chief Court of Lower Burma. 

4. All matters in respect of which jurisdiciion is given bF 
jurisdiction to be exercised this Act shall be ordinarily transacted 
by a single Judge. and disposed of by or under the direc* 

liOD of one of the Judges of the Court, and the Chief Justice or 
Chief Judge shatl, from time lo time, assign a Judge for that 
porpose. 

. ' 5. Subject to the provisions of this Act and of rules, the Judgfr 
Exercise of jurisdiction in of a Court exercising jurisdiction in 
chambers. insolvency may exercise in chambers 

the whole or any part of his jurisdiction. 

6. (r) The Chief Justice or Chief Judge may, from time to 
Delegation of powers to time, direct that, in any matters in 
ofiBcers of Court. respect of which jurisdiction is given to 

the Court by this Act, an officer of the Court appointed by him 
in this behalf shall have ail or any of the powers in this section 
mentioned ; and any order made or act done by such officer in 
the exercise of the said powers shall be deemed the order or aCJ 
of the Court. 

i 

( 2 ) The powers referred to in sub-section (/) are the following, 
namely : — 

(a) to hear insolvency petitions presented by debtors, 

. and to make orders of adjudication thereon ; 

(^) to bold the public examination of insolvents ; 

(c) to make any order, or exercise any jurisdiction, which 1 * j 

prescribed as proper to be made or exercised in 
chambers ; 

(d) to hear and determine any unopposed or ex 

application ; 


of 1909.] presidency-towns insolvency. 


7 


(«) to examine any person summoned by the Court under 
section 36. 

(5) An officer appointed under this section shall not have 
power to commit for contempt of Court. 

7. Subject to the provisions of this Act, the Court shall have 
Power of Court to decide Power to decide all questions of 

all questions arisinfj in in- prioriiies and all Other questions what- 
solvency. Soever, whether of law or fact, which 

may arise in any case of insolvency coming within the cognizance 
of the Court, or which the Court may deem it expedient or 
necessary to decide for the purpose of doing complete justice, 
or making a complete distribution of property in any such case. 


Appeals, 


Appeals in insolvency. 


8. (/) The Court may review, 
rescind, or vary any order made by it 
under its insolvency jurisdiction. 


(5) Orders in insolvency matters shall, at tite instance of any 
person aggrieved, be subject to appeal as follows, namely : — 

(ff) an appeal from an order made by an officer of the Court 
empowered under section 6 shall lie to the judge 
assigned under section 4 for the transaction and 
disposal of matters in insolvency, and no further 
appeal shall lie except by leave of such judge ; 

( 6 ) save as otherwise provided in clause (a), an appeal 
from an order made by a Judge in the exercise of 
the jurisdiction conferred by this Act shall lie in the 
sime way, and be subiect to the same provisions, 
as an appeal from an order made by a Judge in 
the exercise of the ordinary original civil jurisdiction 
of the Court. 


PART II. 

Proceedings from Act of Insolvency to Discharge. 

A c/s of Insolvency. 

Acts of insolvency ^ debtor commits an act of in- 

solvency in each of the following cases,: 
namely : — ' 
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{a) if, in British India or elsewhere, he makes a transfer of 
all, or substantially all, his property to a third person 
for the benefit of his creditors generally ; 

(^) if, in British India or elsewhere, he makes a transfer of 
his property or of any part thereof with intent to 
defeat or delay his creditors; 

(r) if, in British India or elsewhere, he makes any transfer 
of his property or of any part thereof which would, 
under this or any other enactment for the time being 
in force, be void as a fraudulent preference if he 
were adjudged an insolvent; 

{d) if, with intent to defeat or delay his creditors, — 

(i) he departs or remains out of British India, 

(ii) he departs from his dwelling-house or usual place of 

business, or otherwise absents himself, 

(iii) he secludes himself so as to deprive his creditors of 

the means of communicating with him ; 

(<f) if any of his property has been sold or attached for a 
period of not less than twenty-one days in execution 
of the decree of any Court for the payment of 
money ; 

(y) if he petitions to be adjudged an insolvent ; 

(^) if he gives notice to any of his creditors that he has 
suspended, or that he is about to suspend, payment 
of his debts ; 

(^) if he is imprisoned in execution of the decree of any 
Court for the payment of money. 

Mxplamiion . — For the purposes of this section, the act of an 
agent may be the act of the principal, even though the agent have 
no specific authority to commit the act. 

Order of Adjudication. 

10 . Subject to the conditions specified in this Act, if a debwr 

commits an act of insolvency, an in- 
Power to adjudicate. solvency petition may be presented 

either by a creditor or by the debtor, and the Court m^y, on sue 
petition, make an order (hereinafter called an order of adjudication; 
adjudging him an insolvent. ' 
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Extlmalion . — The presentation of a petition by the debtor shall 
be deemed an act of insolvency within the meaning of this section, 
and, on such petition, the Court may make an order of adjudica- 
tion. 

11. The Court shall not have juris- 
Restrictions on jurisdiction, diction to make an order of adjudica- 
tion, unless — 

(a) the debtor is, at the time of the presentation of the in- 
solvency petition, imprisoned in execution of the 
decree of a Court for the payment of money in any 
prison to which debtors are ordinarily committed by 
tiie Court in the exercise of its ordinary original 
jurisdiction ; or 

{b) the debtor, within a year before the date of the pre- 
sentation of the insolvency petition, has ordinarily 
resided or had a dwelling-house, or has carried on 
business, either in person or through an agent, 
within the limits of the ordinary original civil juris- 
diction of the Court ; or 

(t) the debtor personally works for gain within those limits ; 
or, 

{d) in the case of a petition by or against a firm of debtors, 
the firm has carried on business, within a year before 
the date of the presentation of the insolvency petition, 
within those limits. 


Conditions on which credi- 
tor may petition. 


12. (/) A creditor shall not be 
entitled to present an insolvency petition 
against a debtor unless — 


(a) the debt owing by the debtor to the creditor, or, if two 
or more creditors join in the petition, the aggregate 
amount of debt.s owing to such creditors, amounts to 
five hundred rupees, and 

(^) the debt is a liquidated sum payable either immediately! 
or at some certain future time, and 

(0 the act of insolvency on which the petition is grounded 
has occurred within three months before the pre- 
sentation of the petition. 

( 2 ) If the petitioning creditor is a secured creditor, he shall, in 
'Ills petition, either state that he is willing to relinquish his security 
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for the benefit of the creditors in the event of the debtor bein^; 
adjudged insolvent, or give an estimate of the value of the security. 
In the latter case, he may be admitted as a petitioning creditor to 
the extent of the balance of the debt due to him after deducting 
the value so estimated in the same way as if he were an un- 
secured creditor. 

13 . (/) A creditor’s petition shall be verified by affidavit of 
Proceedings and order on the creditor, or of some person on his 
creditor’s petition. behalf having knowledge of the facts. . 

(5) At the hearing the Court shall require proof of — 

(a) the debt of the petitioning creditor, and 

{d) the act of insolvency or, if more than one act of insolvency 
is alleged in the petition, some one of the alleged 
acts of insolvency. 

(j) The Court may adjourn the hearing of the petition, and 
order service thereof on the debtor. 

The Court shall dismiss the petition — 

(a) if it is not satisfied with the proof of the facts referred 
to in sub-section (2) ; or 

{d) if the debtor appears and satisfies the Court that he is 
able to pay his debts, or that he has not committed 
an act of insolvency, or that, for other sufficient 
cause, no order ought to be made. 

(5) The Court may make an order of adjudication if it is satis- 
fied with the proof above referred to, or if, on a hearing adjourned 
under sub-section (5), the debtor does not appear, and service 
of the petition on him is proved, unless, in its opinion, the petition 
ought to have been presented before some other Court having 
insolvency jurisdiction. 

(d) Where the debtor appears on the petition, and denies that 
he is indebted to the petitioner, or that he is indebted to such an 
amount as would justify the petitioner in presenting a 
against him, the Court, on such . security, if any, being given as 
Court may require for payment to the petitioner of any e 
which may be established against the debtor in due course 0 
law, and of the costs of establishing the debt, may, instea 
dismissing the petition, stay all proceedings on the peti ion 
such time as may be required for trial of' the question re a mg 
the debt. 
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(7) Where proceedings are stayed, the Cou;t may, if, by 
reason of the delay caused by the stay of proceedings or for any 
other cause, it thinks just, make an order of adjudication on the- 
petition of some other creditor, and shall thereupon dismiss, on such 
terms as it thinks just, the petition on which proceedings have- 
been stayed as aforesaid. 

(8) A creditor's petition shall not, after presentation, be with- 
drawn without the leave of the Court. 


Conditions on which debtor 
may petition. 


14. A debtor shall not be entitled' 
to present an insolvency petition un- 
less — 


(a) his debts amount to five hundred rupees, or 

(^) he has been arrested and imprisoned in execution of 
the decree of any Court for the payment of money, 
or 


(f) an order of attachment in execution of such a decree has 
been made, and is subsisting against his properly. 

15. (/) A debtor's petition shall allege that the debtor is 
Proceedings and order on unable to pay his debts, ajid, if the 
debtor’s petition. debtor proves that he is entitled to 

present the petition, the Court may thereupon make an order of 
adjudication unless, in its opinion, the petition ought to have been 
presented before some other Court having insolvency jurisdiction. 

(2) A debtor’s petition shall not, after presentation, be with- 
drawn without tlie leave of the Court. 


16. The Court may, if it is shown to be necessary for the 
Discretionary powers as to protection of the estate, at any time 
appointment of interim re- after the presentation of an insolvency 

petition, and before an order of adjudica- 
tion is made, appoint tite Official Assignee to be inkrim re- 
ceiver of the property of the debtor, or of any part thereof,, 
and direct him to take immediate possession (hereof or any part 
thereof, and the Official Assignee shall thereupon have such of the ‘ 
powers conferable on a Receiver appointed under the Code of 
Civil Procedure, 1908,* as may be prescribed. 


* Act V. 1908. 
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17. On the making of an order of adjudication, the property 
Effect of order of adjudi- 0^ insolvent, wherever situate, shall 
cation. Vest in the Official Assignee, and shall 

become divisible among his creditors, and thereafter, except as 
directed by this Act, no creditor to whom the insolvent is indebted 
in respect of any debt proveable in insolvency shall, during the 
pendenev of the insolvency proceedings, have any remedy against 
the properly of the insolvent in respect of the debt, or shall com- 
mence any suit or other legal proceeding except with the leave of 
the Coiut, and on such terras as liie Court may impose: 

Provideii that this section shall not affect the power of any 
secured creditor to realise or otherwise deal with his security in the 
same manner as he would have been entitled to realize or deal with 
it if this Section iiad not been passed. 

IS. (/) I'he Court may. .at any time after the making of an 
„ , order of adjudication, .stay any suitor 

Slay of procce inrrs. Other proceeding pending against the 

insolvent before any Judge or Judges of the Court, or in any 
other Court subject to the superintendence of the Court. 

(a) An order made under sub-section (/) may be served by 
sending a copy thereof, under the seal of the Court by post to 
the address for service of the plaintiff or other party prosecuting 
such suit or proceeding, and notice of such order shall be sent 
to the Court before which the suit or proceeding is pending. 

(j) Any Court in which proceedings are pending against a 
debtor may, on proof that an order of adjudication has been made 
against him under this Act, either stay the proceedings or allow 
hem to continue on such terras as it may thinkjust. 

19. (/) If in any case the Court, having regard to the 
Power to appoint special nature ot the debtor’s estate or business, 
manager. or to the interests of the creditors gen- 

erally, is of opinion that a special manager of the estate or^ business 
ought to be appointed to assist the Official Assignee, the Court may 
appoint a manager thereof accordingly to act for such time as the 
Court may authorize, and to have such powers of the Official 
Assignee as may be entrusted to him by the Official Assignee or 
as the Court may direct. 

(a) The special manager shall give security and furnish ac- 
counts in such manner as the Court may direct, and shall receive 
such remuneration as the Court may determine. 
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20. Notice ofi every order of adjudication, stating the name, 
Advertisement of order of address, and description of the insolvent, 

adjudication. _ the date of the adjudication, trie Court 

by which the adjudication is made, and the date of presentation of 
the petition, shall be published in the Gazeiie 0 / Jtuiia, and in the 
local official Gazette, and in such other manner as miy be 
prescribed. 

Amtulmttti of Adjudicalioti. 

21. (/) Where, in the opinion of the Court, a debtor ought 
Power for Court to annul “Ot CO have been adjudged insojvent, or 

adjudication in certain cases, where it is proved to the satisfacuou of 
the Court that the debts of the insolvent are paid in full, the 
Court may, on the application of any person interested, by order 
annul the adjudication. 

( 2 ) For the purposes of this scctiou, any debt disputed by a 
debtor shall be considered as paid in full if the debtor enters into 
a bond, in such sum and with such sureties as the Court approves, 
to pay the amount to be recovered in any proceeding for the re- 
covery of or concerning the debt with costs, and any debt due to a 
creditor who cannot be found, or cannot be ideniihed, shall be 
considered as paid in full if paid into Court. 


22. Where it is proved to the satisfaction of the Court that 
Concurrent proceedings in insolvency proceedings are pending in 
British Courts. any Other Britisil Court, whether within 

or without British India, against the same debtor, and that the 
property of the debtor can be more conveniently distributed by" 
such other Court, the Court may annul the adjudication, or may 
stay all proceedings thereon. 


23, (/) Where an adjudication is annulled, all sales and 

Pr.ce.di„B.o„a„„ulme«. disposithm oi propsriy and payments 

duly made, and all acts theretofore 
done, by the Official Assignee or other person acting under his 
authority, or by the Court, shall be valid, but the property of the 
debtor who was adjudged insolvent shall vest in such person as 
the Court may appoint, or, In default of any such appointment, 
shall revert to the debtor to the extent of his right or interest 
therein, on such terms and subject to such conditions (if any) as the 
Court may declare by order. 

Where a debtor has been released from custody under 
me provisions of this Act, and the order of adjudication is annulled 
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as aforesaid, the Court may, if it thinks fit, re-coramit the debtor 
to his former custody, and the jailor or keeper of the prison to 
whose custody such debtor is so re-committed shall receive such 
debtor into l«is custody according to such re-commitment, and 
thereupon all processes wlitch were in force against the person of 
aucu debtor at the lime of such release as aforesaid sliall be 
deemed to be still In force .against him as if sucn order had not 
been made. 

( 7 ) Notice of die order annulling an adjudication shall be 
published in the UazetU of /tidia, and in the local official Gazette, 
and m such other maimer as may be prescribed. 


Frocud trigs constquent on Order of Adjudicalion. 

24. (/) Where an order of adjudication is made against a 
, , , , . , debtor, he shall prepare and submit to 

Insolvent . «h.dulc. . ^ . 

davit, In such form, and containing snen particiiUrs of, and in re- 
lation to, ills affair* as may be prescribed. 


( 5 ) The schedule shall be so submitted within tiie following 
times, namely : — 

(o) if the order is made on the petition of the debtor, within 
thirty days from the date of the order, 

(^) if the order is made on the petition of a creditor, within 
thirty days from the date of service of the order. 

(j) If the insolvent f.ads, without reasonable escuse, to comply 
with the requirements of this section, the Court may, on the ap- 
plication of the Official Assignee or of any creditor, make an 
order for his committal to the civil prison. 

(jf) If the insolvent fails to prepare and submit any such 
schedule as aforesaid, the Official Assignee may, at the expense of 
the estate, cause such a schedule to be prepared in manner pre- 
scribed. 


25. (/) Any insolvent, who shall have submitted his schedule 
_ ^ , as aforesaid, may apply to the Court for 

Protection-order. protection, and the Court may, on such 

application, make an order for the protection of the insolvent from 
arrest or detention. 

(3) A protection-order may apply, either to all the debts 
tioned in the schedule, or to any of them, as the Court may thins 
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proper, and may commence and take effect at and for such time as 
the Court may direct, and may be revoked or renewed as the Court 
may think fit. 

(j) A protection-order shall protect the insolvent from being’ 
arrested or detained in prison tor any drbt to whicii such order 
shall apply, and any insolvent arrest- d or detained contrary to the 
terms of such order shall be entitled to tiis release: 

Provided that no such order shall operate to prejudice the 
right of any creditor in the event of such order being revoked 
or the adjudication annulled. 

{4) Any creditor shall be entitled to appear and oppose the 
grant of a proiection-crder, but the insolvent shall be jrimil facis 
entitled to such order on production of a certificate signed by the 
Official Assignee that he has so far conformed to liie provisions of 
this Act, 

(5) The Court may make a proU ciion-order before an in- 
solvent Ins submitted his sciiedule if it thinks it necessary to do so 
in the interests of the creditors. 


26 . (/) At any time after the making of an order of adjudi- 
,, cation against an insolvent, the Court, 

M..l,.esoicr.d,io,s. „( „ erclilor or of 

the Official Assignee, may direct that a meeting of creditors shall 
be held to consider the circumstances of liie insolvency and the 
insolvent's schedule and his e.Yplanation thereof, and, generally, 
as to the mode of dealing with the property of the ins'dvent. 


(2) With respect to the summoning of, rand proceedings at, 
a meeting of creditor.s, the rules in the jPirst Schedule shall be 
observed. 


27. (/) Where the Court makes an order of adjudication, 
Public examination of the shall hold a public silling oti a day to 
iasolvent, be appointed by the Court, of which 

notice shall be given to creditors in the prescribed manner, for the 
examination of the insolvent, and the insolvent shall attend thereat, 
and shall be examined as to his conduct, dealings, and property. 

(2) The e.xamination shall be held as soon as conveniently 
®aay be after the expiration of the time for the filing of the insol- 
s schedule. 

(5) Any creditor who has tendered a proof or a legal practi- 
noneron his behalf may question the insolvent concerning his 
auatrs and the causes of his failure. 
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{ 4 ) The Official Assignee shall take part in the examination of 
the insolvent, and for the purpose thereof, subject to such directions 
as the Court may give, may be represented by a legal practitioner. 

( 5 ) The Court may put such questions to the insolvent as 
it may think expedient. 

(d) The insolvent shall be examined upon oath, and it shall 
be his duty to answer all such questions as the Court may put or 
allow to be put to him. Such notes of the examination as the 
Court thinks proper shall be taken down in writing, and shall be 
read over either to or by the insolvent, and signed by him, and 
may thereafter be used in evidence against him, and shall be open 
to the inspection of any creditor at all reasonable times. 

(^) When the Court is of opinion that the affairs of the 
insolvent have been sufficiently investigated, it shall, by order, 
declare that his examination is concluded, but such order shall 
not preclude the Court from directing further examination of 
the insolvent whenever it may deem fit to do so. 

(<9) Where the insolvent is a lunatic, or suffers from any 
such mental or physical affliction or disability as, in the opinion of 
the Court, makes him unfit to attend his public examination, or is a 
woman who, according to the customs and manners of the country, 
ought not to be compelled to appear in public, the Court may 
make an order dispensing with such examination, or directing that 
the insolvent be examined on such terms, in such manner, and at 
such place, as to the Court seems expedient. 

Composition and Schtmes 0/ Arrangmeni. 

28. (r) An insolvent may, at any time after the making of an 
Submission of proposal, and Order of adjudication, submit a proposal 
acceptance by creditors. for a composition in satisfaction of his 

debts, or a proposal for a scheme of arrangement of his affairs in 
the prescribed form, and such proposal shall be submitted by the 
Official Assignee to a meeting of creditors. 

{ 2 ) The Official Assignee shall send to each creditor who is 
mentioned in the schedule, or who has tendered a proof before 
the meeting, a copy of the insolvent's proposals with a report there- 
on, and, if, on the consideration of such proposal, the majority m 

number and three-fourths in value of all the creditors whose debts 

are proved resolve to accept the proposal, the same shall be 
deemed to be duly accepted by the creditors. 
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(5) The insolvent may, at the meeting, amend the terms of 
his proposal it the amendment is, in the opinion of the Official 
Assignee, calculated to benefit the general body of creditors. 

Any creditor who has proved his debt may assent to, or dissent 
from, the proposal by a letter m die prescribed form addressed to the 
Official Assignee so as to be received by iiirn nut later than rite day 
preceding the meeting, and any such assent or dissent shall have effect 
as if the creditor bad been present, and had voted at the meeting. 

29 . (/j The insolvent or the Official Assignee m.ay, after 
Approval of propoial by the proposal is accepted fay the creditors, 
Court. ■>^ppl)’ to the Court to approve it, and 

notice of die lime appointed for hearing the application shall be 
given to each creditor who has proved. 

(2) Except wiiere an estate is being summarily administered or 
special leave of the Court has been obtained, the application shall not 
be heard umi! after the conclusion of the public e.vammation of the 
insolvent. Any crediiuv wlio has proved may be heard by die Court 
in opposition to the application nouvithstaiuimg ditu he may, at a 
meeting of creditors, have voted for the acceptance of tlie proposal, 

(j) The Court shall, before approving tiic proposal, be.ir a 
report of the Official Assignee as to the terms tbereof, and as to 
the conduct of the insolvent and any objections v.’hich may be 
made by or on behalf of any creditor. 

(4) Where tne Court is of opinion that the terms of tne pro- 
posal are not reasonable, or are not calculated to bcuefn the 
general body of creditors, or in any case in which Uie Court is 
required to refuse the msoivein's discharge, liie Court shall reluse 
to approve the proposal. 

is) Where any facts are proved on proof of which the Court 
would be required either to refuse, suspend, or attach conditions to 
the debtor's discharge, the Court siiall refuse to approve the 
proposal unless it provides reasonable security for payment of 
not less than four annas in the rupee on all the unsecured debts 
proveable against the debtor’s estate. 

[ w composition or scheme shall be approved by the Court 

I J '‘r*' not provide for the payment, in priority to other debts, 

I or ail debts directed to be so paid in the distribution of the pronertv 

I of an insolvent. f 

I (7) In any other case the Court may either approve or refuse 
, w approve the proposal. 

Act III., 1909.-— 2. 
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30. (/) If the Court approves the proposal, the terms shall 

Order on approval. embodied in an order of the Court, 

and an order shall be made annulling 
the adjudication, and the provisions of section 23 , sub-sections 
(/) and (j), shall thereupon apply, and the composition or scheme 
shall be binding on all the creditors so far as relates to any debt 
due to them from the insolvent and proveable in insolvency. 

( 2 ) The provisions of the composition or scheme may be 
enforced by the Court on application by any person interested, 
and any disobedience of an order of the Court made on the ap- 
plication shall be deemed a contempt of Court. 

31. (/) If default is made in the' payment of any instalment 
Power to re-adjudge debtor due in pursuance of any composition 

insolvent. or scheme approved as aforesaid, or if 

it appears to the Court that the composition or scheme cannot 
proceed without injustice or undue delay, or that the approval of 
the Court was obtained by fraud, the Court may, if it thinks fit, on 
application by any person interested, re-adjudge the debtor insol- 
vent, and annul the composition or scheme, and the property of the 
debtor shall thereupon vest in the Official Assignee, but without 
prejudice to the validity of any transfer or payment duly made, or 
of anything duly done, under or in pursuance of the composition 
or scheme. 

{ 2 ) Where a debtor is re-adjudged insolvent under sub-section 
(/), all debts proveable in other respects which have been contracted 
before the date of such re-adjudication shall be proveable in the 
insolvency. 

32. Notwithstanding the acceptance and approval of a cora- 
Limitation of effect of com- position or Scheme, the cornposition or 

position or scheme. scheme shall not be binding on any 

creditors so far as regards a debt or liability from which under the 
provisions of this Act, the insolvent would not be discharged by an 
order of discharge in insolvency unless the creditor assents to the 
composition or scheme. 


Control over Person and Property of Insolvent. 


33. (/) Every insolvent shall, unless prevented by sickness or 

Duties .£ insolvent - - cause, attend any noting 


discovery and 
property, 


as 

realisation 


to 

of 


of his creditors which_ the Official As- 
signee may require him to attend, an 
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shall submit to such examination, and give such information, as the 
meeting may require. 

(2) The insolvent shall — 

(a) give such inventory of his property, such list of his 
creditors and debtors, and of the debts due to and 
from them respectively, 

( 5 ) submit to such examination in respect of his pro- 
perty or his creditors, 

(c) wait at such times and places on the Ofhcial Assignee 
or special manager, 

(d) execute such powers-of-attorney, transfers, and instru- 
ments, and 

(#) generally do all such acts and things in relation to his 
property and the distribution of the proceeds amongst 
his creditors, 

as may be required by the Official Assignee or special manager, 
or may be prescribed, or be directed by the Court by any special 
order or orders made in reference to any particular case, or made 
on the occasion of any special application by the Official Assignee 
or special manager, or any creditor or person interested. 

(5) The insolvent shall aid, to the utmost of his power, in the 
realisation of his property and the distribution of the proceeds 
among his creditors, 

(^) If the insolvent wilfully fails to perform the duties imposed 
upon him by this section, or to deliver up possession to the Official 
Assignee of any part of his property, which is divisible amongst his 
creditors under this Act, and which is for the time being in his 
possession or under his control, he shall, in addition to any other 
punishment to which he may be subject, be guilty of a contempt 
of Court, and may be punished accordingly. 

34. (/) The Court may, either of its own motion, or at the 
Arrest otiusolvent instance of the Official Assignee or of 

any creditor, by warrant addressed 
to any police-officer or prescribed officer of he Court, cause an 
j msolvent to be arrested, and committed to the civil prison, ori if 
I ptison, to be detained until such time as the Court may order, 
under the following circumstances, namely : — 
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(a) if 


It appears to the Court that there is probable reason 
for believing that he has absconded or is about to 

of avoiding examination in 
respect of his affairs, or of otherwise avoiding de- 

SS hTmTor“”* 

(d) if it appears to the Court that there is probable reason 

for believing that he is about to remove his propertv 
with a view of preventing or delaying possession 
being taken of it by the Official Assignee, or that 
there is probable reason for believing that he has 
concealed or is about to conceal or destroy any of 
his property or any books, documents, or writings 
which i^’ght be of use to his creditors in the 
course of his insolvency ; or 

(c) if he removes any properly in his possession above the 

value of fifty rupees without the leave of the Official 
Assignee. 


( 2 ) No payment or composition made or security given after 
arrest luade under this section shall be exempt from the provisions 
of this Act relating to fraudulent preferences. 


35. Where the Official Assignee has been appointed interim 
Re-direction of letters. receiver, or an order of adjudication is 

, /-ifc . I A - made, the Court, on the application of 

the Umcial Assignee, may, from time to time, order that, for such 
time, not exceeding^ three months, as the Court thinks fit, all post 
letters, whether registered or unregistered, parcels, and money 
orders addressed to the debtor at any place or places mentioned in 
^e order for re-direction, shall be re-directed, oi delivered by the 
Postal authorities in British India to the Official Assignee, or other- 
wise as the Court directs; and the same shall be done accordingly. 


36. (/) The Court may, on the application of the Official 
Discovery of insolvent’s Assignee, or of any creditor who has 
property. ^ proved his debt, at any time after an 

order of adjudication has been made, summon before it, in such 
manner as may be prescribed, the insolvent or any person known 
or suspected to have in his possession any property belonging 
to the insolvent, or supposed to be indebted to the insolvent, or 
any person whom the Court may deem capable of giving inform- 
ation respecting the insolvent, his dealings, or property; and the 
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Court may require any such person to produce any documents in his 
•custody or power relating to the insolvent, his dealings, or property. 

(2) If any person so summoned, after having been tendered 
a reasonable sum, refuses to come before the Court at the time 
appointed, or refuses to produce any such document, having no 
lawful impediment made known to the Court at the time of its 
sitting and allowed by it, the Court may, by warrant, cause him. 
to be apprehended and brought up for examination. 

(y) The Court may examine any person so brought before 
it concerning the insolvent, his dealings, or property, and such 
person may be represented by a legal practitioner. 

If, on the examination of any such oerson, the Court is 
satisfied that he is indebted to the insolvent, the Court may, on 
the application of the Official Assignee, order him to pay to the 
Official Assignee, at such time and in sucli manner as to the 
Court seems expedient, the amount in which he is indebted, or 
any part thereof, either in full discharge of the whole amount or 
not, as the Court thinks fit, with or without costs of the examination. 

(5) If, on the examination of any such person, the Court is 
satisfied that he has in his possession any property belonging to 
the insolvent, the Court may, on the application of the Official 
Assignee, order him to deliver to the Official Assignee that pro- 
perty, or any part thereof, at such time, in such manner, and on 
such terms, as to the Court may seem just. 

(6) Orders made under sub-sections (^) and (5) shall be 
executed in the same manner as decrees for the payment of 
money, or for the delivery of property, under the Code of Civi 
Procedure, 1908,* respectively. 

(7) Any person making any payment or delivery in pur- 
suance of an order made under sub-section or sub-section (5) 
shall, by such payment or delivery, be discharged from all liability 
whatsoever hi respect of such debt or property. 

37. The Court shall have the same powers to issue com- 
. Power to issue commis-. missions and letters of request for the 

examination on commission or other- 
vvise of any person liable to examination under section 36 as it has 

for the examination of witnesses under the Code of Civil Proce- 
dure, 1908.* 


* Act'V. ot 1908. 
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Discharge of Insolvent. 


38 . (/) An insolvent may, at any time after the order of 

! Dischsrse of insoLoot. adjudication, apply to the Court for an 

order of discharge, and the Court shall' 
appoint a day for hearing the application, but, save where the 
public examination of the insolvent has been dispensed with 
under the provisions of this Act, the application shall not be 
heard until after such examination has been concluded. The ap- 
plication shall be heard in open Court. 


(2) On the hearing of the application, the Court shall take 
into consideration any report of the Official Assignee as to the 
insolvent’s conduct and affairs, and, subject to the provisions of 
section 39, may — 


(a) grant or refuse an absolute order of discharge, or 
( 3 ) suspend the operation of the order for a specified time, or 

(f) grant an order of discharge subject to any conditions 
with respect to any earnings or income which may 
afterwards become due to the insolvent, or with res- 
pect to his after-acquired property. 


30 . (/) The Court shall refuse the discharge in all cases 
Cases in which the Court where the insolvent has committed any 
must refuse an absolute dis- offence under this Act, or under sec- 

tions 421 to 424 of the Indian Penal. 
Code,* and shall, on proof of any of the facts hereinafter men- 
tioned, either — 

(a) refuse the discharge ; or 

f ( 3 ) suspend the discharge for a specified time ; or • 

(c) suspend the discharge until a dividend of not less than 

four annas in the rupee has been paid to the cre- 
ditors ; 

(d) require the insolvent as a condition of his discharge to 

consent to a decree being passed against him in 
favour of the Official Assignee for any balance or 
part of any balance of the debts proveable under 
the insolvency which is not satisfied at the date 0 
his discharge ; such balance or part of any balance 
of the debts to be paid out of the future earnings- 

■ HI ■ ■ - —.1 
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or after-acquired property of the insolvent in such 
manner and subject to such conditions as the 
Court may direct; but, in tliat case, the decree 
shall not be e.vecuted without leave of the Court 
which leave may be given on proof that the insol- 
vent has, since his discharge, acquired properly or 
income available for payment of his debts. 

(2) The facts hereinbefore referred to are — 

(a) that the insolvent’s assets are not of a value equal to 
four annas in the rupee on the amount nr his un- 
secured liabiiitie-: unless he sa'isfies the Court that 
the fact, tliat the asseis ,’re not of such value, has 
arisen from circumstances for which he cannot justly 
be held responsible ; 

{b) that the insolvent has omitted to keep such books of 
account as are usual and proper in the business 
carried on by him and as sufficiently disclose his 
business transactions and financial position within the 
three years immediately preceding his insolvency ; 

(f) that the insolvent has continued to trade after knowing 

himself to be insolvent ; 

(d) that the insolvent has contracted any debt proveable 
under this Act without having, at the time of con- 
tracting it, any reasonable or probable ground of 
expectation (the burden of proving which shall 
lie on him) that he would be able to pay it ; 

(«) that the insolvent has failed to account satisfactorily for 
any loss of assets, or for any deficiency of assets, to 
meet his liabilities ; 

(/ ) that the insolvent has brought on or contributed to his 
insolvency by rash or hazardous speculations or by 
unjustifiable extravagance in living, or by gambling, 
or by culpable neglect of his business affairs ; 

(g) that the insolvent has put any of his creditors to unneces- 

sary expense by a frivolous or vexatious defence to 
any suit properly brought against him ; 

(A) that the insolvent has, v/ithin three months preceding 
the time of presentation of the petition, incurred 
unjustifiable expense by bringing a frivolous or 
vexatious suit ; 
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(z) that the insolvent has, within three months preceding the 
date of the presentation of the petition, when unable 
to pay his debts as they become due, given an 
undue preference to any of bis creditors ; 

(/) that the insolvent has concealed or removed his books 
or his property or any part thereof, or has been 
guilty of any other fraud or fraudulent breach of 
trust. 

(j) The power of suspending and of attaching conditions to 
an insolvent’s discharge may be exercised concurrently. 

( 4 ) On any application for discharge, the report of the Official 
Assignee shall be primd-facie evidence, and the Court may presume 
the correctness of any statement contained therein. 

40. Notice of the appointment by the Court of the day for 
Hearingf of application for hearing the application for discharge 

discharge. shall be published in the prescribed 

manner, and sent one month at least before the day so appointed 
to each creditor who has proved, and the Court may hear the 
Official Assignee, and may also hear any creditor. At the hearing 
the Court may put such questions to the insolvent and receive such 
evidence as it may think fit. 

41. If an insolvent does not appear on the day so appointed 
Power to annul adjudica* for hearing his application for discharge, 

tion on failure to apply for or if an insolvent shall not apply to 
discharge. Court for an order of discharge 

^ within such time as may be prescribed, the Court, on the ap- 
r| plication of the Official Assignee or of a creditor, or of its own 
motion, may annul the adjudication, or make such other order as 
it may think fit, and the provisions of section 23 shall apply on 
such annulment. 

42. (/) Where the Court refuses the discharge of the insol- 
Renewal of application and vent, it may, after such time and in 

variation of terms of order. such circumstances as may be pres- 
cribed, permit him to renew his application. 

(3) Where an order of discharge is made subject to condi- 
tions, and, at any time after the expiration of two years from the 
date of the order, the insolvent shall satisfy the Court that there is 
no reasonable probability of his being in a position to comply witn 
the terms of such order, the Court may modify the terms or the 
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order, or of any substituted order, in such manner, and upon such 
conditions, as it may think fit. 

43. A discharged insolvent shall, notwithstanding his dis- 
Duty of discharged in- charge, give such assistance 's the Offi- 
solvent to assist in realisa- cial Assignee may require in the reali- 
tion of property. saiion and distribution of such of his 

property as is vested in the Official Assignee, and, if he fails to do 
so, shall be guilty of a contempt of Court ; and the Court may 
also, if it thinks "fit, revoke ins discharge but without prejudice to 
the validity of any sale, disposition, or payment duly made or thing 
duly done subsequent to the discharge, but before its revo- 
cation. 


r. 44 . In either of the following 

fraudulent settlements. , . ” 

cases, that is to say — 

(/) in the case of a settlement made before and in con- 
sideration of marriage where the settler is not, at the 
lime of making the settlement, able to pay all his 
debts without the aid of the property comprised in 
the settlement ; or, 


( 5 ) in the case of any covenant or contract made in con- 
sideration of marriage for the future settlement on or 
for the settler’s wife or children of any money or 
property wherein he had not, at the date of his mar- 
riage, any estate or interest (not being money or 
property of, or in right of, his wife); 

if the settler is adjudged insolvent or compounds or arranges 
with his creditors, and it appears to the Court that the settlement 
convenant, or contract was made in order to defeat or delay cre- 
ditors, or was unjustifiable, having regard to the state of the set- 
tler’s affairs at the time when it was made, the Court may refuse 
or suspend an order of discharge, or grant an order subject to 
conditions, or refuse to approve a composition or arrangement. 


Effect of order of discharge. 


45. (/) An order of discharge 
shall not release the insolvent from — 


(a) any debt due to the Crown ; 

(^) any debt or liability incurred by means of any fraud 
or fraudulent breach of trust to which he was a 
party; or 
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{c) any debt or liability in respect of which he has obtained 
forbearance by any fraud to which he was a party; or 

(d) any liability under an order for maintenance made 
under section 488 of the Code of Criminal Pro- 
cedure, 1898.® 

(a) Save as otherwise provided by sub-section (/), an order 
of discharge shall release the insolvent from all debts proveable in 
insolvency. 

(5) An order of discharge shall be conclusive evidence of 
the insolvency, and of the validity of the proceedings therein. 

(./) An order of discharge shall not release any person who, 
at the date of the presentation of the petition, was a partner or 
co-trustee with the insolvent, or was jointly bound, or had made 
any joint contract with him, or any person who was surety, or in 
the nature of a surety, for him. 


PART III. 


Administration of Property. 


Proof of Dthis, 


46 . (/) Demands in the nature of unliquidated damages 
arising otherwise than by reason of a 
contract or breach of trust shall not be 
proveable in insolvency. 


Debts proveable in insol- 
vency. 


(2) A person having notice of the presentation of any insol- 
vency petition by or against the debtor shall not prove for any debt 
or liability contracted by the debtor subsequently to the date Or 
his so having notice. 

(j) Save as provided by sub-sections (/) and (2), all debts 
and liabilities, present or future, certain or contingent, to which the 
debtor is subject when he is adjudged an insolvent, or to whiclr 
he may become subject before his discharge by reason of any obli- 
gation incurred before the dale of such adjudication, shall e 
deemed to be debts proveable in insolvency. 

(a) An estimate shall be made by the Official Assignee of the 
value of any debt or liability proveable as aforesaid which, y 
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reason of its being subject to any contingency or contingencies, 
or -for any other reason, does not bear a certain value : 

Provided that, if, in his opinion, the value of the debt or liability 
is incapable of being fairly estimated, he shall issue a certificate to 
that effect, and thereupon the debt or liability shall be deemed to 
be a debt not proveable in insolvency. 

Explanation . — F or the purposes of this section “ liability ” 
includes any compensation for work or labour done, any obligation 
or possibility of an obligation to pay money or money’s worth on 
the breach of any express or implied covenant, contract, agree- 
ment, or undertaking, whether the breach does or does not occur, 
or is or is not likely to occur, or capable of occurring, before the 
discharge of the debtor, and generally it includes any express or 
implied engagement, agreement, or undertaking to pay, or capable 
of resulting in the payment of, money or money’s worth, whether 
the payment is, as respects amount, fixed or unliquidated j as 
respects time, present or future, certain or dependent on any con- 
tingency or contingencies ; as to mode of valuation, capable of 
being ascertained by fixed rules, or as matter of opinion. 

47. Where there have been mutual dealings between an in- 
Muiuai dealings and set- solvent and a creditor proving or claim- 

ing to prove a debt under this Act, an 
account shall be taken of what is due from the one party to the 
Other in respect of such mutual dealings, and the sum due from the 
one party shall be set-off against any sum due from the other 
party, and the balance of the account, and no more, shall be 
claimed or paid on either side respectively ; 

Provided that a person shall not be entitled under this section 
to claim the benefits of any set-off against the property of an insol- 
vent in any case where he had, at the time of giving credit to the 
insolvent, notice of the presentation of any insolvency petition by 
or against him. 

48. With respect to the mode of proving debts, the right 

Rules as to proof of debts. secured and other creditors,. 

the admission and rejection of proofs, 
and the other matters referred to in the Second Schedule, the rules 
m that schedule shall be observed. 

49. (/). In the distribution of the property of the insolventj- 

Priority of debts priority to all 

other debts — 



28 


PRESUDHNCY-TOWNS INSOLVENCY. 


[Act III,' 


(a) all debts due to the Crown or to any local authority; 

id) all salary or wages of any clerk, servant, or labourer 
in respect of services rendered to the insolvent during 
four months before the date of the presentation of 
the petition, not exceeding three hundred rupees for 
each such clerk, and one hundred rupees for each 
such servant or labourer, and 

(c) rent due to a landlord from the insolvent : provided the 
amount payable under this clause shall not exceed 
one month's^rent. 

(a) The debts specified in sub-section (/) shall rank equally 
between Uiemselves, and shall be paid in full, unless the property 
of the insolvent is insutScient to meet them, in which case they 
shall abate in equal proportions between themselves. 

(j) Subject to the retention of .such sums as may be neces- 
sary for the expenses of administration or otherwise, the debts spe- 
cified in sub-section ( 2 ) siiaU be disenarged forthwith in so far as 
the property of the insolvent is sufficient to meet them. 

i^) In the case of partners, the partnership-property shall be 
applicable in the first iusLance in payment of the partnership-debt 
and the separate property of each partner shall be applicable in 
the first instance hi payment of his separate debts. Waere there 
is a surplu.s of the separate property of the partners, it shall be 
dealt with as part of the paarnership-property ; and where there is a 
surplus Of the pirtnersuip-property, it shall be dealt with as part 
of the respective separate property in proportion to the rights and 
interests of each partner in tlie partnership-property. 

( 5 ) Subject to the provisions of this Act, all debts proved 
in insolvency shall be paid rateably according to the amounts of 
such debts respectively and without any preference. 

(5) Where there is any surplus after payment of the foregoing 
debts, it shall be applied in payment of interest from the date on 
which the debtor is adjudged an insolvent at the rate of six per 
centum per annum on all debts proved in the insolvency. 

50. After an order of adjudication has been made, no distress 
Rent due before adjudica- for rent due before such order shall be 
tion. made upon the goods or effects of the 

insolvent, unless the order be annulled, but the landlord or party 
to whom the rent may be due shall be entitled to prove in respect 
of such rent. 
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Property available Jor Payment of Debts, 

51. The insolvency of a debtor, whether the same takes place 

on the debtor’s own petition or upon that 
Relation of assignee's title ^ ^ creditor or creditors, shall be deem- 

ed to have relation back to, and to commence at, — 

(a) the time of the commission of the act of insolvency on 
which an order of adjudication is made against him, 
or, 

{b) if the insolvent is proved to have committed more acts 
of insolvency than one, the time of the first of the acts 
of insolvency proved to have been committed by the 
insolvent within three months nest preceding the 
date of the presentation of the insolvency petition : 

Provided that no insolvency petition or order of adjudication- 
shall be rendered invalid by reason of any act of insolvency com- 
mitted anterior to the debt of the petitioning creditor. 

52. (/) The property of the insolvent divisible amongst his 
Description fo£ insolvent’s Creditors, and in this Act referred to as the 
property divisible amongst property of the insolvent, shall not com- 
creditors. pj,jgg following particulars, namely — 

(fl) property held by the insolvent on trust for any other 
person ; 

(^) the tools (if any) of his trade and the necessary wearing 
apparel, bedding, cooking vessels, and furniture 0 ^ 
himself, his wife, and children, to a value, inclusive 
of tools and apparel and other necessaries as aforesaid, 
not exceeding three hundred rupees in the whole. 

( 2 ) Subject as aforesaid, the property of the insolvent shall 
comprise the following particulars, namely — 

(fl) all such property as may belong to, or be vested in, the 
insolvent at the commencement of the insolvency, or 
may be acquired by, or devolve on, him before his 
discharge ; 

(^) the capacity to exercise, and to take proceedings for 
exercising, all such powers in or over, or in respect 
of, property as might have been exercised by the 
insolvent for his own benefit at the commencement 
of his insolvency or before his discharge ; and 
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(c) all goods, being, at the commencement of the insol- 
vency, in the possession, order, or disposition of the 
insolvent, in his trade or business by the consent and 
permission of the true owner, under such circums- 
tances that he is the reputed owner thereof: 

Provided that things in action other than debts due or grow- 
ing due to the insolvent in the course of his trade or business shall 
not be deemed goods within the meaning of clause (c) 

Provided also that the true owner of any goods .which have 
become divisible among the creditors of the insolvent under the 
provisions of clause (^) may prove for the value of such goods. 

Effect of Insolvency on Antecedent Transactions, 

53. (/) Where execution of a decree has issued against the 
Restriction of rights of ere- property of a debtor, no person shall be 

ditor under execution. entitled to the benefit of the execution 

against the Official Assignee, except in respect of assets realized in 
the course of the execution by sale or otherwise before the date 
of the order of adjudication, and before he had notice of the pres- 
entation of any insolvency petition by or against the debtor. 

(a) Nothing in this section shall affect the right of a secured 
creditor in respect of property against which a decree is executed. 

(j) A person who, in good faith, purchases the property of a 
debtor under a sale in execution shall in all cases acquire a good 
title to it against the Official Assignee. 

54. Where execution of a decree has issued against any 
Duties of Court executing property of a debtor which is saleable in 

decree as to property taken execution, and, before the Sale thereoi, 
in execution. notice is given to the Court executing the 

decree that an order of adjudication has been made against^ the 
debtor, the Court shall, on application, direct the property, if in 
the possession of the Court, to be delivered to the Official Assignee, 
but the costs of the execution shall be a first charge on the property 
so delivered, and the Official Assignee may sell the property or an 
adequate part thereof for the purpose of satisfying the charge. 

55. Any transfer of property, not being a transfer made before 
Avoidance of voluntary and in consideration of marriage, 

transfer. made in favour of a purchaser or incum- 

brancer in good faith, and for valuable consideration, shall, if the 
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transferor is adjudged insolvent within two years after the date of 
the transfer, be void against the Official Assignee. 

56. (/) Every transfer of property, every payment made, 
Avoidance of preference in every obligation incurred, and every 

certain cases. judicial proceeding taken or suffered by 

any person unable to pay his debts as they become due from his 
own money in favour of any creditor, with a view of giving that 
creditor a preference over the other creditors, shall, if sucb person 
is adjudged insolvent on a petition presented within three months 
after the daie thereof, be deemed fraudulent and void as against the 
Official Assignee. 

( 2 ) This section shall not affect the rights of any person 
making title in good faitli and for valuable consideration through 
or under a creditor of the insolvent. 

57 . Subject to the foregoing provisions with respect to the 

Protection of bond fide of insolvency on an eseculion, and 

transactions. with respect to the avoidance of certain 

transfers and preferences, nothing in this Act shall invalidate, in 
the case of an insolvency — 

(a) any payment by the insolvent to any of his creditors j 

(i5) any payment or delivery to the insolvent; 

(d) any transfer by the insolvent for valuable consideration; 
or 

(</) any contract or dealing by or with the insolvent for valu- 
able consideration : 

Provided that any such transaction takes place before the date 
'll the order of adjudication, and that the person with whom such 
ransaction takes place has not at the time notice of the presentation 
if any insolvency petition by or against the debtor. 

Realisation of Property, 

58. (/) The Official Assignee shall, as soon as may be, take 
Possession of property by possession of the deeds, books, and docu- 
Officiai Assignee. ments of the insolvent and all other parts 

ot his property capable of manual delivery. 

( 2 ) The Official Assignee shall, in relation to, and for the pur- 
pose of acquiring or retaining possession of, the property of the 
insolvent, be in the same position as if he were a receiver of the 
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properly appointed under the Code of Civil Procedure, igoB* and 
the Court may, on his application, enforce such acquisition or 
reiention accordingly. 

(j) Where any part of the property of the insolvent consists 
stock, shares in ships, shares, or any otlier property transferable in 
the books of any company, office, or person, the Official Assignee 
may exercise the right to transfer the property to the same extent as 
the insolvent might have exercised it if he had not become insolvent. 

(v) Where any part of the property of tije insolvent consists of 
things m action, sncii things shall be deemed to have been duly 
transferred to the Official, Assignee. 

(5) Any treasurer or other officer, or any banker, attorney, or 
agent of an insolvent, shall pay and deliver to the Official Assignee 
ail money and securities in fits possession or power as such officer, 
banker, attorney, or agent, which he is not by law entitled to re- 
tain as against the insolvent or the Official Assignee. If he fails so 
to do, he shall be guilty of a contempt of Court, and shall be punish- 
able accordingly on the application of the Official Assignee. 

59* (r) The Court may grant a warrant to any prescribed 
Seiaure uf property of in. officer of the Court or any police-officer 
solvent. above the rank of a constable to seize 

any part of the property of an insolvent in the custody or possession 
of the insolvent, or of any other person, and, with a view to such 
seizure, to break open any house, building, or room of the insol- 
vent where the insolvent is supposed to be, or any building or re- 
ceplacie of Uie insolvent where any of his property is supposed to be. 


(2) Where the Court is satisfied that there is reason to believe 
that property of the insolvent is concealed in a house or place not 
belonging to him, the Court may, if it thinks fit, grant a search- 
warrant to any such officer as aforesaid, who may execute it accord- 
ing to its tenor. 


60. (/) Where an insolvent is an officer of the Army or Navy, 
Appropriation of poriion of ” Hio Majesj/s Rojal Indian Marine 


pay or 
ditors. 


other income to cre- 


Service, or an'officer or clerk or otherwise 
employed or engaged in the civil service 
of the Crown, the Official Assignee shall receive for distribution 
amongst the creditors so much of the insolvent's pay or salary liable 
to attachment in execution of a decree as the Court may direct. 


* Act V. of 1908. 
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( 2 ) Where an insolvent is in the receipt of a salary or income- 
other than as aforesaid, the Court may, at any time after adjudica- 
tion, and from time to time, make such order as it thinks just for 
the payment to the Official Assignee, for distribution among the 
creditors, of so much of such salary or income as may be liable to 
attachment in execution of a decree, or of any portion thereof. 

61. The property of the insolvent shall pass from Official 
Vesting and transfer of Assignee to Official Assignee, and shall 

property. vest in the Official Assignee for the time 

being during his continuanjce in office, without any transfer what- 
ever. 

62. (/) Where any part of the property of an insolvent con^’ 
Disclaimer of onerous pro* sists of land of any tenure burdened with^ 

petty. onerous covenants, of snares or stocks in 

companies, of unprofitable contracts, or of any other property that 
is unsaleable, or not readily saleable, by reason of its binding the 
possessor thereof to the performance of any onerous act, or to the 
payment of any sum of money, the Official Assignee may, notwith- 
standing that he may have endeavoured to sell or have taken pos- 
session of the property, or exercised any act of ownership in relation 
thereto, but subject always to the provisions hereinafter contained 
in that behalf, by writing signed by him, at any li'me within twelve 
months after the insolvent has been adjudged insolvent, disclaim the 
property : 

Provided that, where any such property has not come to the 
knowledge of the Official Assignee within one month after such 
adjudication as aforesaid, he may disclaim the property at any time 
within twelve months after he has first become aware thereof. 

( 2 ) Tne disclaimer shall operate to determine, as from the 
date thereof, the rights, interests, and liabilities of the insolvent and 
his property in or in respect of the property disclaimed, and shall 
also discnarge the Official Assignee from all personal liability in 
respect of the property disclaimed as from the date when the pro- 
perty vested in him, but shall not, except so far as is necessary for' 
releasing the insolvent and his property, and the 
Umcial Assignee from liability, affect the rights or liabilities of any- 
other person. 

63. Subject always to such rules as may be made in this~ 

Disclaimer of leaseholds behalf, the Official Assignee shall not be 

entitled to disclaim any leasehold interest. 

Act HI., Z909,— 3, 
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without the leave of the Court; and the Court may, before or on 
granting such leave re<juire such notice to be given to persons inter* 
ested, and impose such terms as a condition of granting leave, and 
make such orders with respect to fixtures, tenant's improvements, and 
other matters arising out of the tenancy, as the Court thinks just. 

64. The Official Assignee shall not be entitled to disclaim 
Power to call on Official s^ny property in pursuance of section 6i 

Assignee to disclaim, in any case where an application in writ- 

ing has been made to the Official Assignee by any person interested 
in the property requiring him to decide whether he will disclaim, 
and the Official Assignee has, for a ppriod of twenty-eight days after 
the receipt of the application, or such extended period as may be 
allowed by the Court, declined or neglected to give notice that be 
disclaims the property ; and, in the case of a contract, if the Official 
Assignee, after such application as aforesaid, does not, within the 
said period or extended period, disclaim the contract, he shall be 
deemed to have adopted it. 

65. The Court may, on the application of any person who 
Power for Court to rescind is, as against the Official Assignee, entitl* 

contract. ed to the benefit, or, subject to the burden 

of a contract made with the insolvent, make an order rescinding 
the contract on such terms as to payment by or to either party of 
damages for the non-performance of the contract or otherwise as to 
the Court may seem equitable, and any damages payable under the 
order to any such person may be proved by him as a debt under 
the insolvency. 

66. (/) The Court may, on the application of any person 
Power for Court to make either claiming any interest in any dis- 

vesting order in respect of claimed property, or under any liaDUiiy 
disclaimed property. not discharged by this Act in respect of 

any disclaimed property, and on hearing such persons as it thinks 
fit, make an order for the vesting of the property in, or delivery 
thereof to, any person entitled thereto, or to whom it may seem just 
that the same should be delivered by way of compensation for such 
liability as aforesaid, or a trustee for him, and on such terms as the 
Court thinks just ; and, on any such vesting order being made, the 
property comprised therein shall vest accordingly in the person 
therein named in that behalf without any transfer for the purpose : 

Provided, always, that, where the property disclaimed is of 
.a leasehold nature, the Court shall not make a vesting order m 
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favour . of any person claiming under the insolvent, whether as 
under-lessee or as mprtgagee, except upon the terms of making 
such person subject to the same liabilities and obligations as the 
insolvent was subject to under the lease in respect of the property 
at the date when the insolvency petition was filed, and any under- 
lessee or mortgagee declining to accept a vesting order upon such 
derras shall be excluded from all interest in and security upon the 
property, and if there is no person claiming under the insolvent who 
is willing to accept an order upon such terms, the Court shall have 
power to vest the insolvent’s interest in the property in any person 
liable, either personally or in a representative character, and either 
alone or jointly with the insolvent, to perform the lessee’s covenants 
in such lease, freed and discharged from all estates, incumbrances, 
and interests created therein by the insolvent. 

(a) The Court may, if it thinks fit, modify the terms pres- 
cribed by the foregoing proviso so as to make a person in whose 
behalf the vesting order may be made subject only to the same 
liabilities and obligations as if the lease had been assigned to him 
at the date when the insolvency petition was filed, an 1 (if the case 
so requires) as if the lease had comprised only the property com- 
prised in the vesting order. 

67. Any person injured by the operation of a disclaimer 
Persons injured by dis- under the foregoing provisions shall be 

^laitner may prove. deemed to be a creditor of the insolvent 

to the amount of the injury, and may accordingly prove the same 
as a debt under the insolvency. 

68. (/) Subject to the provisions of this Act, the Official 
Duty and powers of Offi- Assignee shall, with all convenient speed, 

cial Assignee as to realisation, realize the property of the insolvent, and 

for that purpose may — 

(a) sell all or any part of the property of the insolvent ; 

(i) give receipts for any money received by him ,* 

^nd may, by leave of the Court, do all or any of the following 
. things, namely — 

(c) carry on the business of the insolvent so far as may be 
necessary for the beneficial winding-up of the same ; 

(ff) institute, defend, or continue any suit .or other, legal 
proceeding relating to the property of the insolvent; . 
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(0 employ a legal practitioner or other agent to take i 
proceedings or do any business which may be sa; 
tioned by the Court; ^ 


(/) accept, as the consideration for the sale of any prope 
of the insolvent, a sum of money payable at a futi 
time, or fully-paid shares, debentures, or debentui 
stock in any limited company subject to such stipu 

tions as to security and otherwise as the Court thin 
fit; 


{g) mortgage or pledge any part of the property of ti 
insolvent for the purpose of raising money for ti 

payment of his debts, or for the purpose of cariyit 
on the business; 

(Ji) refer any dispute to arbitration, and compromise a 
debts, claims, and liabilities on such terms as ma 
be agreed upon ; 

(r) divide in its existing form amongst the creditors, accord 
ing to its estimated value, any property which, fron 
its peculiar nature or other special circumstances 
cannot readily or advantageously be sold. 

(2) The Official Assignee shall account to the Court and paj 
over all moneys, and deal with all securities, in such manner as is 
prescribed, or as the Court directs. 


Disiribution of Proptriy. 

69. (/) The Official Assignee shall, with all convenient speed', 
Declaration and distribu- declare and distribute dividends amongst 
tion of dividends. the creditors who have proved their debts. 

(2) The first dividend (if any) shall be declared and be distri- 
buted within six months after the adjudication, unless the Official 
Assignee satisfies the Court that there is sufficient reason for post- 
poning the declaration to a later date. 

(3) Subsequent dividends shall, in the absence of sufficient 
reason to the contrary, be declared and be payable at intervals of 
not more than six months. 

(f) Before declaring a dividend, the Official Assignee shall 
cause notice of his intention to do so to be published in the pres- 
cribed manner, and shall also send reasonable notice tiiereof to 
each creditor mentioned in the insolvent's schedule who has not 
proved his debt. 
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(5) When the Official Assignee has declared a dividend, he 
shall send to each creditor who has proved a notice showing the 
amount of the dividend, and when and how it is payable, and, if 
required by any creditor, a statement in the prescribed form as to 
the particulars of the estate. 

70. Where one partner in a firm is adjudged insolvent, a 
Joint and separate pro- Creditor, to whom the insolvent is indebt- 
penies. ed jointly with the other partners in the 

firm or any of them, shall not receive any dividend out of the 
separate property of the insolvent until all the separate creditors 
have received the full amount of their respective debts. 


71. (/) In the 

Calculation of dividends. 


calculation and distribution of dividends, the 
Official Assignee shall retain in his hands 
sufficient assets to meet — 


(a) debts proveable in insolvency and appearing from the 
insolvent’s statements or otherwise to be due to per- 
sons resident in places so distant that, in the ordinary 
course of communication, they have not had suf- 
ficient time to tender their proofs ; 

(5) debts proveable in insolvency, the subject of claims not 
yet determined ; 

(f) disputed proofs or claims ; and 

(d) the expenses necessary for the administration of the 
estate or otherwise. 


(3) Subject to the provisions of sub-section (r), all money in 
hand shall be distributed as dividends. 


72. Any creditor who has not proved his debt before the 
Right o£ creditor who has declaration of any dividend or dividends 

not proved debt before de- shall be entitled to be paid, out of any 
claration of a dividend. money for the time being in the hands of 

the Official Assignee, any dividend or dividends which he may 
have failed to receive, before that money is applied to the payment 
of any future dividend or dividends, but he shall not be entitled to 
disturb the distribution of any dividend declared before his debt was 
proved by reason that he has not prrticipated therein. 

73. (/) When the Official Assignee has realized all the pro- 

Rinal diviaend. insolvent, or so much 

, ' thereof as can, in his opinion, be 

realized without needlessly protracting the proceedings in insol-- 
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vency, he shall, with the leave of the Court, declare a final divi- 
uendj but, before- so doing, he shall give notice in manner, pre&* 
cribed to the persons whose claims to be creditors have been noti- 
fied to him,< but not proved, that, if they do not prove their claims, 
to the satisfaction of the Court, within the time limited by the notice, 
he will proceed to make a final dividend without regard to their 

( 2 ) After the expiration of the time so limited, or, if the Court, 
on application by any such claimant, grants him further time for 
establishing his claim, then, on the expiration of that further time, 
the property of the insolvent shall be divided among the creditors 
who have proved their debts without regard to the claims of any 
other persons. 


74. No suit for a dividend shall lie against the Official 

M -4 Assignee, but, where the Official Assignee 

No suit for dividend. , ° ’ j- • j j n 

refuses 10 pay any dividend, the Cour* 
may, on the application of the creditor who is aggrieved by sod 
refusal* order him to pay it, and also to pay out of his own money 
interest thereon at such rate as may be prescribed for the time thal 
it is withheld, and the costs of the application. 

75. (/) Subject to such conditions and limitations as may b« 

Power to allow insolvent to Prescribed, the Official Assignee raaj 
manage property, and allow- appoint the insolvent himself to superin* 
ance to insolvent for main- tend the manageweat of the pwpstiy ol 
tenance or service. insolvent or of any part thereof, or to 

carry on the trade (if any) of the insolvent, for the benefit of his 
creditors, and in any other respect to aid in administering the pro- 
perty in such manner and on such terms as the Official Assignee 
may direct. 

{ 2 ) Subject as aforesaid, the Court may, from time to time, 
make such allowance as it thinks just to the insolvent out of ms 
property, for the support of the insolvent and his family, or in con- 
sideration of his services, if he is engaged in winding up his esta e, 
but any such allowance may at any time be varied or determine 
by the Court. 

78. The insolvent shall be entitled to any surplus remaining 
Right of insolvent to sur- after payment in full of his crediW 1 
plus, with interest, as provided by mis aoi, 

and of the expenses of the proceedings taken thereunder. 
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PART IV. 


Official Assignees. 


77. (/) The Chief Justice of each of. the High Courts of 
Apoointment and removal Judicature at Fort Wiliiaui, IMadras, and 
of Official Assignees of insol* Bombay, and the Chief Judge of the 
vent’s estate. Chief Court of Lower Burma, may, from 

time to time, appoint, substantively or temporarily, such person 
as he thinks fit to the office of Official Assignee of insolvent’s estates 
for each of the said Courts respectively, and may, with the concur- 
rence of a majority of the other Judges of the Court, remove the 
person for the time being holding that office for any cause appear- 
ing to the Court sufficient. 


(2) Every Official Assignee shall give such security, and shall 
be subject to such rules, and shall act in such manner, as may be 
prescribed. 

(j) Notwithstanding anything in sub-section (/), the persons 
substantively or temporarily holding the office of Official Assignee 
immediately before the commencement of this Act in the Courts for 
the Relief of Insolvent Debtors at Calcutta, Madras, and BcmDay, 
respectively, under the Indian Insolvency Act, 1848,** and in the 
Chief Court of lower Burma under that Act as applied by th e 
Lower Burma Courts Act, 1900,! shall, without further appointment 
for that purpose, become the Official Assignees, substantive or 
temporary, as the case may be, under this Act in the High Courts 
at Fort William, Madras, and Bombay, and in the Chief Court of 
Lower Burma, respectively. 

78 . An Official Assignee may, for the purpose of affidavits 

Power to administer oath. proofs, petitions, or Other pro- 

ceedings under .this Act, administer oaths. 

79 . (/) The duties of an Official Assignee shall have relation 

Duties as regards the in- conduct of the insolvent as well as 

solvent’s conduct. to the administration of his estate. 


(^) In particular it shall be the duty of the Official Assignee — 

(a) to investigate the conduct of the insolvent, and to report 
to the Court upon any application for discharge, 
stating whether there is reason to believe that the 
insolvent has committed any act which constitutes 


Stat. IX Sc la Viet., c. 21. 


t Act Vl.of 1900. 
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an oSence under this Act, or under sections 421 to 
424 of the Indian Penal Code* in connection with 
his insolvency, or which would justify the Court in 
refusing, suspending, or qualifying an order for his 
discharge ; 

(i) to make such other reports concerning the conduct of 
the insolvent as the Court may direct, or as may be 
prescribed ; and 

(o),to take such part and give such assistance in relation to 
the prosecution of any fraudulent insolvent as the 
Court may direct, or as may be prescribed. 

SO. The Official Assignee shall, whenever required by any 

Duty to furnish list of Creditor SO to do, and on payment by the 
creditors. Creditor of tlie prescribed fee, furnish 

and send to the creditor by post a list of the creditors, showing ni 
the list the amount of the debt due to each of the creditors. 


81. (/) Such remuneration shall be 
Remuneration, paid to the Official Assignee as may be 

prescribed. 

(a) No remuneration whatever beycnd that referred to in sub- 
section (/) shall be received by an Official Assignee as such. 

82. The Court shall call the Official Assignee to account for 

, any misfeasance, neglect, or omission 

IS easance. Which may appear in the accounts or 

otherwise, and may require the Official Assignee to make good any 
loss which the estate of the insolvent may have sustained by reason 
of the misfeasance, neglect, or omission. 

83. The Official Assignee may sue and be sued by the name 

Name under which Ban. o' " ‘te Official Assignee pf the proper? 
or be sued. of , an insolvent, inserting the 

name of the insolvent, and by that name may hold property of every 
description, make contracts, enter into any engagements binding on 
himself and hia successors in office, and do all other acts necessazy 
or expedient to be done in the execution of his office. 

84. If an order of adjudication is made against an Official 

Office vucaud b, iucol. Assignee ha ihereby vacate the 

•vency. office of Official Assignee. 


* Act XLV. of i860. 
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85. (/) Subject to the provisions of this Act, and to the 
Discretionary powers and directions of the Court, the official 
control thereof. Assignee shall, in the administration or 

the property of the insolvent, and in the distribution thereof amongst 
his creditors, have regard to any resolution that may be passed by 
the creditors at a meeting. 

( 2 ) The Official Assignee may, from time to time, summon 
meetings of the creditors for the purpose of ascertaining their wishes, 
and it shall be his duty to summon meetings at such times as the 
creditors, by resolution at any meeting, or the Court may direct, or 
whenever requested in writing to do so by one-fourth in value of the 
creditors who have proved. 

{ 3 ) The Official Assignee may apply to the Court for direc- 
tions in relation to any particular matter arising under the insol- 
vency. 


{ 4 ) Subject to the provisions of this Act, the Official Assignee 
shall use his own discretion in the management of the estate and its 
distribution among the creditors. 


86. If the insolvent or any of the creditors or any other person 

Anneal to Court aggrieved by any act or decision of 

^ ■ the Official Assignee, he may appeal to 

the Court, and the Court may confirm, reverse, or modify the act or 
decision complained of, and make such order as it thinks just. 


87. (/) If any Official Assignee does not faithfully perform 
, , , „ , his duties, and duly observe all the re- 

quirements imposed on him by any 
enactment, rules, or otherwise, with respect to the performance of 
his duties, or if any complaint is made to the Court by any creditor 
in regard thereto, the Court shall enquire into the matter, and take 
such action thereon as may be deemed expedient, 


( 2 ) The Court may at any time require any Official Assignee 
to answer any enquiry made by it in relation to any insolvency in 
which he is engaged, and may examine him or any other person on 
oath concerning the insolvency. 


(5) The Court may also direct an investigalion to be made of 
the books and vouchers of the Official Assignee. 
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PART V. 


Committee of Inspection. 


SS. The Court may, if ft so thinks fit, authorize the creditors 

Commute, of inspocliom '>^''6 » appoiot from among 

the creditors or holders of general 

proxies or general powers-of-attorney from such creditors, a Com- 
mittee of Inspection for the purpose of superintending the adminis- 
tration of the insolvent's property by the Official Assignee: 


Provided that a creditor who is appointed a member of a 
Committee of Inspection shall not be qualified to act until he has 
proved. 


Control of Committee o£ In- 
spection over Official Assig- 
nee. 


89. The Committee shall have 
such powers of control over the proceed- 
ings of the Official Assignee as may be 
prescribed. 


PART VI. 


Procedure. 


90. (r) In proceedings under this Act, the Court shall have 
o t Lu L the like powers, and fol low the like pro- 

Powers of ih.Co.rt. c.duro, as it has and follows In tho 

csercise of its ordinary original civil jurisdiction ; 


Provided that nothing in this sub.section shall in any way limit 
the jurisdiction conferred on the Court under this Act. 

( 5 ) Subject to the provisions of this Act and rules, the costs, 
of and incidental to any proceeding in the Court shall be in the 
discretion of the Court. 

(j) The Court may at any time adjourn any proceedings be- 
fore it upon such terms, if any, as it thinks fit to impose. 

(jji) The Court may at any time amend any written process or 
proceeding under this Act upon such terms, if any, as it thinks fit to 
impose. 

(j) Where, by this Act or by rules, the tinae for doing any act 
or thing is limited, the Court may extend the time either before or 
after the expiration thereof upon such terms, if any, as the Court 
thinks fit to impose. 
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(6) Subject to rules, the Court may in any matter take the 
whole or any part of the evidence either vim voce, or by interroga- 
tories, or’ upon affidavit, or by commission. 

(y) For the purpose of approving a composition or scheme by 
joint debtors, the Court may, if it thinks fit, and on the report of the 
Official Assignee that it is expedient so to do, dispense with the 
public examination of one of the joint debtors if he is unavoidably 
prevented from attending the examination by illness or absence 
abroad. 

(^) For the purposes of this Act, the Chief Court of Lower 
Burma shall have all the powers to punish for contempt of Court 
which are possessed by the High Courts of Judicature at Fort 
William, Madras, and Bombay respectively. 


91. Where two or more insolvency petitions are presented 

„ against ttie same debtor or against joint 

Con5oi.dat.on of pet, t.ons. 

separate petitions, the Court may consolidate il.e proceedings or 
any of them on such terras as the Court thinks fit. 


92. Where the petitioner does not proceed tvith due diligence 
Power to change carriage petition, the Court may sub- 

of petition. stilute as petitioner any other creditor to 

whom the debtor is indebted in the amount required by this Act in 
the case of a petitioning creditor. 


93. If a debtor by or against whom an insolvency petition 
Continuance of proceedings has been presented dies, the proceedings 
on death of debtor. in the matter shall, unless the Court 

otherwise orders, be continued as if he were alive. 


94. The Court may, at any time, for sufficient reason, make 

p.»« 10 otay procoedings. Pra=“d'ngs under 

^ an insolvency petition, either altogetlier or 

for a limited time, on such terras, and subject to such conditions,, 
as the Court thinks just. 


95. Any creditor whose debt is suSicient to entitle him to 
Power to present petition present an insolvency petition against 
against a partner. all the partners in a firm may present a 

petition against any one or more partners in the firm without includ- 
ing the others. ‘ 
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96. Where there are more respondents than one' to a petitioni 

the Court may dismiss the petition as to 

rower to dismiss petition „ c . j* 

against some respondents Without prejudice 

only. to the effect of the petition as against 

the other or others of them. 

97. Where an order of adjudication has been made on an 
Separate insolvency peti- insolvency petition against or by one 

tions against partners. partner in a firm, any other insolvency 

petition against or by a partner in the same firm shall be presented 
in or transferred to the Court in which the first-mentioned petition is 
■in course of prosecution ; and such Court may give such directions 
for consolidating tne proceedings under the petitions as it thinks 
just. 

98. (/) Where a partner in a firm is adjudged insolvent, the 
5 Suits by Official Assignee Court may authorize the Official Assig- 
and insolvent's partners. nee to continue or commence and carry 
on any suit or other proceeding in his name and that of the insol- 
vent's partner; and any release by the partner of the debt or 
demand to which the proceeding relates shall be void. 

(a) Where application for authority to continue or commence 
any suit or other proceeding has been made under sub-section (/), 
nodee of the application shall be given to the insolvent’s partner, 
and he may show cause agxinst it, and, on his application, the 
Court may, if it thinks fit, direct that he shall receive his proper 
share of the proceeds of ifae proceeding, and, if he does not claim 
any benefit therefrom, he snail be indemnified against costs in res- 
pect thereof as the Court directs. 


99. (/) Any two or more persons being partners, or any 
Proceedings in partnership- person Carrying on business under a 
name. partnership-name, may take proceedings, 

or be proceeded against under this Act in the name of the firm : 


Provided that, in that case, the Court may, on application by 
any person interested, order the names of the persons who are par - 
nets in the firm, or the name of the person carrying on business 
under a partnership-name, to be disclosed in such manner, an 
verified on oath or otherwise, as the Court may direct. 


( 3 ) In the case of a firm in which one partner is an 
djudication order may be made against the firm other 
nfant partner. 
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< 100 . (/) A warrant of arrest issued by the Court' may be 
Warrants o£ Insolvency executed in the same manner, and sub- 
Courts. ject to the same conditions, as a warrant 

of arrest issued under the Code of Criminal Procedure, 1898,* 
may be executed. 

(2) A warrant to seize any part of the property of an insolvent, 
issued by the Court under section 59, sub-section (/), shall be in 
the form prescribed, and sections 77 {2}, 79, 82, 83, 84, and 102 of 
the said Code* shall, so far as may be, apply to the execution of 
such warrant. 

(y) A search-warrant issued by the Court under section 59, 
sub-section { 2 ), may be executed in the same manner, and subject 
to the same conditions, as a search-warrant for property supposed 
to be stolen may be executed under the said Code.* 


PART VII. 

LmiTATION. 

301 . The period of limitation for an appeal from any act or 
, , decision of the Official Assignee, or 

imi a ion 0 appea s. order made by an officer of the 

Court empowered under section 6, snail be twenty days from the 
date of such act, decision, or order, as the case may be. 


PART VIII. 

Penalties. 

102 An undischarged insolvent obtaining credit to the 
Undischarged insolvent ob- extent of Hfty rupees or upwards from 
taining credit. any person without informing such 

person that he is an undischarged insolvent shall, on conviction by 
a Magistrate, be punishable with imprisonment for a term which 
may extend to six months, or with fine, or with both. 

Punishment of insolvents 103 . Any person adjudged insol- 

for certain offences. Vent who — 

(a) fraudulently, with the intent to conceal the state of his 
affairs, or to defeat the objects of this Act, — 


♦ Act V. of 1898. 
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vency of estate 
dying insolvent. 


in 

of person 


108. (/) Any .creditor, of a deceased debtor whose debt 
Administration in insol* would have been sufficient to support an 

insolvency petition against the debtor 
had he been' alive, may present, to the 
Court within the limits of whose ordinary original civil jurisdiction 
the debtor resided or carried on business for the greater part of the 
six months immediately prior to his decease, a petition in the pre- 
scribed form praying for an order for the administration of the estate 
of the deceased debtor under this Act. 


(a) Upon the prescribed notice being given to the legal 
representative of the deceased debtor, the Court may, upon proof of 
the petitioner’s debt, unless the Court is satisfied that there is a 
reasonable probability that the estate will be sufficient for the pay- 
ment of the debts owing by the deceased, make an order for the 
administration in insolvency of the deceased debtor’s estate, or may 
upon cause shown, dismiss the petition with or without costs. 

(j) A petition for administration under this section shall not 
be presented to the Court after proceedings have been commenced 
in any Court of Justice for the administration of the deceased debtor's 
estate ; but that Court may in that case, on proof that the estate is 
insufficient to pay its debts, transfer the proceedings to the Court 
exercising jurisdiction in insolvency under this Act, and thereupon 
the last-mentioned Court may make an order for the administration 
of the estate of the deceased debtor, and the like consequences 
shall ensue as under an administration order made on the petition 
of a creditor. 


109- (/) Upon an order being made for the administration 
Vesting of estate and mode of a deceased debtor s estate under sec* 
of administration. tion loS, the property of the debtor shall 

vest in the Official Assignee of the Court, and he shall forthwith 
proceed to realize and distribute the same in accordance with the 
provisions of this Act, 

(a) With the modification hereinafter mentioned, all (he pro- 
visions of Part III., relating to the administration of the property of 
an insolvent, shall, so far as the same are applicable, apply to the 
case of such administration order in like manner as to an order of 
adjudication under this Act. 

(j) In the administration of the property of the decease! debtor 
under an order of administration, the Official Assignee shall have 
regard to any claims by the legal representative of the deceased 
debtor to payment of the proper funeral and testamentary expenses 
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{l>) the investment, whether separately or collectively, of 
unclaimed dividends, balances, and other sums apper- 
taining to the estates -of insolvent debtors, whether 
adjudicated insolvent under this or any former enact- 
ment ; and the application of the proceeds of such 
investment ; 

(c) the proceedings of the Official Assignee in taking posses- 

sion of and realizing the estates of insolvent debtors ; 

(d) the remuneration of the Official Assignee ; 

ie) the receipts, payments, and accounts of the Official 
Assignee ; 

{/) the audit of the accounts of the Official Assignee; 

(g) the payment of the remuneration of the Official Assignee, 
of the costs, charges, and expenses of his establish- 
ment, and of the costs of the audit of his accounts ' 
out of the proceeds of the investments in his hands; 

(/;) the payment of the costs incurred in the prosecution of 
fraudulent debtors and in legal proceedings taken 
by the Official Assignee under the direction of the 
Court out of the proceeds aforesaid ; 

(i) the payment of any civil liability incurred by an Official 
Assignee acting under the order or direction of the 
Court ; 

(/) the proceedings to be taken in connection with proposals 
for composition and schemes of arrangement with 
the creditors of insolvent debtors ; 

(^) the intervention of the Official Assignee at the hearing of 
applications and matters relating to insolvent debtors 
and their estates ; 

(/) the examination by the Official Assignee of the books 
and papers of account of undischarged insolvent 
debtors ; 

(OT) the service of notices in proceedings under this Act; 

(«) the appointment, meetings, and procedure of commit- 
tees of Inspection ; 

(<?) the conduct of proceedings under this Act in the name 
of a firm ; 

(p) the forms to be used in proceedings under this Act; . 
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(fl) in British India, before — 

(i) any Court or Magistrate, or 

(k) any officer or other person appointed to administer 
oaths under the Code of Civil Procedure, 1908J* 

{b) in England, before any person authorized to administer 
oaths in His Majesty’s High Court of Justice, or in 
the Court of Chancery of the County Palatine of 
Lancaster, or before any Registrar of a Bankruptcy 
Court, or before any officer of a Bankruptcy Court 
authorized in writing in that behalf by the Judge of 
the Court, or before a Justice of the Peace for the 
county or place where it is sworn ; 

(c) in Scotland or in Ireland, before a Judge Ordinary, 

Magistrate, or Justice of the Peace; and, 

(d) in any other place, before a Magistrate or Justice of the 

Peace or other person qualified to administer oaths 
in that place (he being certified to be a Magistrate 
or Justice of the Peace, or qualified, as aforesaid, by 
a British Minister or British Consul or British Political 
Agent, or by a Notary Public). 

118. (/) No proceeding in insolvency shall be invalidated by- 
Formal defect not to invali- any formal defect, or by any irregularity, 
date proceedings. unless the Court before which an objec- 

tion is made to the proceeding is of opinion that substantial injus- 
tice has been caused by the defect or irregularity, and that the 
injustice cannot be remedied by any order of that Court. 

(2) No defect or irregularity in the appointment of an Official 
Assignee or member of a Committee of Inspection shall vitiate any 
act done by him in good faith. 

118. Where an insolvent is a trustee within the Indian Trustee 
Application of Trustee Act Act, 1 866 , J Section 35 shall 

to insolvency of trustee. have effect SO as to authorize the appoint- 

ment of a new trustee in substitution for the insolvent (whether 
voluntarily resigning or not), if it appears expedient to do so, and 
all provisions of that Act, and of any other Act relative thereto, 
shall have effect accordingly. 


* Act V. of 1908, 


t Act XXVII. of 1866. 
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125 . Such fees and percentages shall be charged for and in 

Fees and percentages. respect of proceedings under this Act 

as may be prescribed. 

126 . All Courts having, jurisdiction under this Act shall 
to be auxiliary to make such orders and do such thino-s as 

r X necessary to give effect to section. 

xi8 of the Bankruptcy Act, i883,* and to section 50 of the Provin- 
cial Insolvency Act, 1 goy.f 


127 . (/) The enactments mentioned in the third schedule are 

Repeal of enactments. hereby repealed to the extent specified 

in the fourth column thereof. 

(2) Notwithstanding the repeal effected by this Act, the pro- 
ceedings under an insolvency petition under the Indian Insolvency 
Act, 1048,1 pending at the commencement of this Act, shall,, except 
so far as any provision of this Act is expressly applied to pending 
proceedings, continue, and all the provisions of the said Indian In- 
solvency Act shall, except as aforesaid, apply thereto,, as if this Act 
had not been passed. 


THE FIRST SCHEDULE. 


(See section 26.) 
Meetings of Creditors. 


I. The Official Assignee may at any time summon a meeting 

Meetings of creditors. Creditors, and shall do so whenever so 

directed by the Court or by the creditors- 
by resolution at any meeting, or whenever requested in writing by 
one-fourth in value of the creditors who have proved. 


2. Meetings shall be summoned by sending notice of the time 
„ £ .. and place thereof to each creditor at the 

not proved, at tfie address given in the insolvent’s schedule, or sucb 
other address a^ may be known to the Official Assignee. 

any meeting shall fie sent off not less than' 
seven days defore the day appointed for 
the meeting, and may be delivered per- 

Stat, 46 & 47 Vic., c. 52. t Act III. of 1907. 

J Stat. II & 12 Vic., c. 21. 


3. The notice of 
Notice of meetings. 
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If he assesses it. and 

to h im aS H ^ ° '? balance if any dne 

to him after deducting the value of his security. If he votes in 

respect of his whole debt, he shall be deemed to have surrendered 

application is satisfied that the 

omission to value the security has arisen from inadvertence. 

1 2. Where a creditor seeks to prove in respect of a bill of 
Proof in respect of nego- exchange, promissory note, or other 
liable instruments. negotiable instrument or security on 

which the insolvent is liable, such bill of exchange, no;e, in- 
strument, or security must, subject to any special order of the Court 
made to the contrary’, be produced to the Official Assignee before 
the proof can be admitted for voting. ' 


13* It shall be competent to the Official Assignee, within 
Power to roquirei creditor tw'eniy-eight days after a proof estimat-/ 
to give up security. j^g the value of a security has been 

made use of in voting at any meeting, to recjuire the creditor to 
give up the security for the benefit of the creditors generally, on 
payment of the value so estimated. 


14. If one partner in a firm is adjudged insolvent, any credit- 
Proof by partner. '^hoin that partner is indebted 

jointly with the other partners in the firm, 
or ariy of tliem, may prove his debt for the purpose of voting at any 
meeting of creditors, and shall be entitled to vote thereat. 


15. The Official Assignee shall have power to admit or reject 
Power of Official Assignee ^ proof for the purpose of voting, but his 
to admit or reject proof. decision shall be subject to appeal to 
the Court. If he is in doubt whether the proof of a creditor should 
be admitted or rejected he shall mark the proof as objected to, 
and shall allow tne creditor to vote, subject to the vote being 
declared invalid in the event of the objection being sustained. 


Proxy. 


16. A creditor may vote either in 
person or by proxy. 


Instrument of proxy. 


18. A creditor may 

General proxy. 


17. Every instrument of proxy shall 
be in the prescribed form, and shall be 
issued by the Official Assignee, 
give a general proxy to his attorney, or to 
his manager or clerk, or any other peN 
son in his regular employment. In such 
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Affidavit to state if creditor 5 * The affidavit shall state whethef 

holds security. , the Creditor is or is not a secured credit- 

or. 

Cost of proving debts. f 

proving his debt unless the Court other- 
wise specially orders. 

7. Every creditor who has lodged a proof shall be entitled to 
Right to see and examine See and examine the proofs of other 

proof* creditors at all reasonable times. 

8. A creditor in lodging his proofs shall deduct from his debt 
Deduction to be made trade discounts, but he shall not be 

from proof. compelled to deduct any discount not. 

exceeding five per centum on the net amount of his claim, which he 
may have agreed to allow for payment in cash. 


Proof b)> Secured Creditors. 


9. If a secured creditor realizes his security, he may prove for 
Proof where security re- the balance due to him, after deducting 

the net amount realized. 

10. If a secured creditor surrenders his security to the Official 
Proof where security is sur- Assignee for the general benefit of the 

rendered. Creditors, he may prove for his whole 

debt. 

11. If a secured creditor does not either realize or surrender 

Proof in other cases. security, he shall, before ranking for 

dividend, state in his proof the particulars- 
of his security, the date w'hen it was given, and the value at which 
he assesses it, and shall be entitled to receive a dividend only in 
respect of the balance due to him after deducting the value so 
assessed. 


12. (/) Where a 
Valuation of security. 


security is so valued, the Official Assignee 
may at any time redeem it on payment 
to the creditor of the assessed value. 


(2) If the Official Assignee is dissatisfied with the value at which 
a security is assessed, he may require that the property comprised 
in any security so valued be offered for sale at such times, and on' 
such terms and conditions, as may be agreed on between the cre- 
ditor and the Official Assignee, or as, in default of agreement, the 
Court may direct. If the sale is by public auction, the creditor, or 
the Official Assignee on behalf of the estate, may bid or purchase : 
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17. Subject to the provisions of rule 12, a creditor shall in 

j . . j . no case receive more than sixteen annas 

imi o reccip . rupee and interest as provided by 

this Act. 

Taking Accounii of Proper iy Mortgaged^ and of 
ihe Sale thereof. 

18. Upon application by any person claiming to be a mort- 

gagee of any part of the insolvent’s real 
Inquiry into mortgage, etc. jg^sehold estate, and whether such 

■mortgage is by deed or otherwise, and whether the same is of a 
legal or equitable nature, or upon application by the Official Assignee 
with the consent of such person claiming to be a mortgagee as 
aforesaid, the Court shall proceed to inquire whether such person is 
such mortgagee, and for what consideration and under what 
circumstances ; and if it is found that such person is such mortga- 
gee, and if no sufficient objection appears to the title of such person 
to the sum claimed by him under such mortgage, the Court shall 
-direct such accounts and inquiries to be taken as may be necessary 
for ascertaining the principal, interest, and costs due upon such 
mortgage, and of the rents and profits, or dividends, interest, or 
other proceeds received by such person, or by any other person by 
his order, or for his use in case he has been in possession ot the 
property over which the mortgage extends or any part thereof, and 
the Court, if satisfied that there ought to be a sale, shall dtrec 
notice to be given in such newspapers as the Court thinks fit, w en, 
and where, and by whom and in what way, the said premises or 
property, or the interest therein so mortgaged, are to be sold, an 
that such sale be made accordingly, and that the Official Assignee 
'{unless it is otherwise ordered) shall have the conduct of suc i sa . 
but it shall not be imperative on any such mortgagee to ma 
application. At any such sale the mortgagee may bid and pur 

19. All proper parties shall join in 

the conveyance to the purchaser as the 

Court directs. 

from such sale shall be applied, in 


Conveyance. 


20. The moneys to 
Proceeds of sale. 


arise trom suen saic -rr • 

the first place, in payment of the c^t ' 
charges,and expense, of “"I”"” “ 


by the application to the Court, and of such pay- 

.sion (if any) of the Official Assignee, and, m the next p^^ shall^be 
raent and satisfaction, so far as the sarne ex > , costs, and 

found due to such mortgagee for principal, interest, an 
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the interest or consideration shall, for.the 
calculated at a rate not exceeding six: per’centum per'aM^^ 
without prejudice to the right of a cre^’^Xo receive out of the 
debtor’s estate any higher rate of ' intej''®®^ Xo 
' entitled after all the debts proved have bee P 

Debt payable at a Futur^ Time. ' ■“ 

24. A creditor may prove for a de*^^ payble-' when; the 

r, . , ut • r . debtor is adjudged an insolyeht; -as.^ 

Debt payable m future. .j. payac^® presently, . and ; may 

receive dividends equally with the other ^'‘®ditors, deducting there- 
from only a rebate of interest at the P®^ 

annum computed from the declaration of ® dividend to' the time 
when the debt would have become payaP'®» according to the tefips 
on which it was contracted. 

Admission or Rejection 

25. The Official Assignee shall ex^^’l)® 

A., ■ • • r ffroundsofthr debt, and m writing admit 

Admission or rejection of grounas or tor , . nr rpnn re 

proof. or reject it in u;!Sr 

further evidence in support of it. If, f ,Rjnn ’ ' 

•state in writing to the creditor the ground® '“® 

,6. If .he OacUl Assignee thinks % 

fhe Oie«W» of f Official Assign«| 
after notice to the creditor who made the PfOof» expunge p 
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act no. V. OF 1881 : 

III 16 Prol)ate and Administration Act, 188i. 

r G’s Assent on the aisx January 1881. 
Riceiyed the G.-OfS assent 

^ ^ th* arant of Probaits of Wiils and LtlUfS of 

An Act certavi Dtctasid Persons. 

w"T:n:~ 

Preamble. esiates of deceased persons in cases to 

which ,he Indian Succession Act, .865,1 does not apply . It .s here 

by enacted as follows . 

^ CHAPTER I. 

Preliminary. 

1 . This Act may be called the 
Probate and Administration Act, ibat • 
It applies to the whole of British 

India ; , 

and it shall come into force on the 

first day of April i 88 i. ^ 


Short title. 

Local extent. 

Commencement. 


• For Statement of The ^ 

Pt. V., p. 763: Council, see 1879, Supplernent, 

1880. Pt.V., p. 35 ; ° f c,T« 6- and ibid. 1882, pp. to, 47 . and 87. 

pp, 503 and 743 i 1880, pp. 5 S» 55 » force in the town of Mandalay by 
S V, ol . 83 ; h« h«e" “ d in E.itUh Bnluchls.nn 

the Upper Burma Laws Ac f. Regulation tl of 1890), s. 3 '.and ss. 1 S 3 ' 

by the British Baluchistan R ^1 Sunthal Parganas by 

and 254 of the Act Regulation fill, of 2872). s. 3 . as amend- 

the Santhal Parganas Settlemeiir & s, 3. 

cd by the Santbal Parganas L g Scheduled Districts Act 

It has been declared ‘‘" 4 “ f deregulationized Scheduled 

IXIV. of 2874), to be in force m the _o^ namely. tL Dictricts of Haxan- 
Districts in the opd Pargana Dhalbhum. and the Kolhan 

bagh, Lohatdaga, and Gasftte of India, 18S1, Pt. f->P- 5 ? 4 . 

in the District of Singbhum. J ^ ^ ^ tf,(s time the Palamau District. 

fThe District of Lohardaga incluaea 

which was separated in 1894.) , qame Act, to the whole of Up- 

It tos biin S'-”""' ‘853, Pt- 1 -. P- 

pet Burma except the Shan oia 

154 - 

1 - Act X. of 1865. 


i 

f 
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P20BAT2 AND ADMINISTRATION. 


[Act V; 


S. Chapters II. to XIII., both inclusive, of this Act shall ap- 

p , ply, in the case of every Hindu, 

pp ica ion. Muhammadan, Buddhist, and persons 
eaerapted under section 333 of the Indian Succession Act, 1865,* 
dying before, on, or after the said first day of April 1881 : 

Provided that nothing herein contained shall be deemed to. 
render invalid any transfer of property duly made before that day ; 


Provided also that, except in cases to which the Hindu Wills 
Act, iSyo.t applies, 

no Court in any local area beyond the limits of the towns of 
Calcutta, Madras, and Bombay, and the territories for the time 
being administered by the Chief Commissioner of British Burma,]; 

and no High Court, in exercise of the concurrent jurisdiction 
over such local area hereby conferred, 

shall receive applications for probate or letters of administra- 
tion until the Local Government has, with the previous sanction of 
ihe Governor-General in Council, by a notification in the official 
Gaaette, authorize it so to do.§ 


* Act X. of 1865. 

f The Hindu Wills Act (XXI, of 1870) applies, in the cases of Hindus, 
Jainas, Shikhs, and Buddhists, in the territories subject to the Lieutenant- 
Governor of Bengal, and in the towns of Madras and Bombay. 

X Read now Lower Burma {see the Upper Burma Laws Act XX. of 
3886, 3. 4). The Chief Commissioner is now Lieutenant-Governor of Bur- 
aoa. — Proclamation dated nth April, 1897, Gosette of India, 1897, Pt. 
I., p. a6i. 

§ The following Courts have been authorized to receive applications 
for probate or letters of administration within the areas mentioned, name* 

in* Bengal — the High Court at Calcutta, throughout the temtories 
subject to the Lieutenant-Governor of Bengal ; all Distric 
Judges, as defined in the Act, within the said territories, an 
such Judicial Officers as the High Court may, from time 0 
time, appoint as District Delegates (see Calcuiia Gaeitte, 


i88t, Pt. I., p. 445) ; e i. n ^ 

in the Andaman and Nicobar Islands — the Court of the epu y 
Superitendent and the Court of the Chief Commiss 
{&ee Gaseife of India, 1881, Pt. L, p- ^^ 4 ) ; 
in Assam — the High Court at Calcutta, throughout A^am , a. - 

trict Judges, as defined in the Act, within the Province, 

such Judicial Officers as the High Court may ^rom time to 
time, appoint as District Delegates (see Assam Manual m 
Local Rules and Orders, Ed. 1893, p. 180) ; 
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3 .* In this Act, unless there be 
Interp/itation-dause. something repugnant in the ‘subject or 

context, — . 

“ province " includes any division of British India having a 
Court of the last resort : 

** minor " means any person subject to the Indian Majority 
Act, 3875, f who has not attained his majority within the meaning 

in the Punjab— the Chief Court, throughout the territories adminis- 
tered by the Lieutenant-Governor of the Punjab; all District 
Judges, as defined in the Act, within the said territories ; and 
such Judicial Officers as the Chief Court may, from time to 
time, appoint as District Delegates (see Punjab Gaisetie, t88i, 
Pc. I., p. 483) ; , - 

in Madras— the High Court at Madras, throughout the territories 
subject to the Governor in Council ; all Di.strict Judges, as 
defined in tho Act, within the said territories ; and such Judi- 
cial Officers as the High Court may, from lime to time, ap- 
point as Delegates (see Madras List of Local Rules and Or- 
ders, Ed. 1898, p. 161) ; 

in the Central Provinces— the Judicial Commissioner, throughout 
the territories under the administration of the Chief Commis- 
sioner, and all Deputy Commissioners within those territories 
(see Central Provinces List of Local Rules and Orders, Ed. 
1896, p, 97) ; 

in Coorg — the Court of the Judicial Commissioner and the Court of 
the Commissioner (see Coorg District Gaaette, 1889, Pt. !. 

P- SO) ; i 

m Bombay — the High Court at Bombay, throughout the territories 
subject to the (governor in Council ; all District Judges, as 
defined in the Act. within the said territories; and such 
Judicial Officers as the High Court may, from time to time, 
appoint as District Delegates (see Bombay List of Local Rules 
and Orders, Ed. 1896, Vol. 1 ., p. 253); 
in Ajmere-Merwara — the Court of the Chief Commissioner and the 
Court of the Commissioner (see of India, 1889, Pt, 

II., p. 534) ; 

m the N„W. Provinces and Oudh— the High Court at Allahab.id, 
throughout the territories subject to the Lieutenant-Governor ; 
the Judicial Commissioner of Oudh, throughout the territories 
subject to the Chief Commissioner; all District Judges, as 
defined in the Act, within the N.-W, Provinces and Oudh ; 
and such Judicial Officers as the High Court or the Judicial 
Commissioner may, from time to time, appoiiic as District 
Delegates (see N.-W. Provinces and Oudh List of Local 
^ , Rules and Orders, Ed. 1894, Pt. II., p. 48) ; 

in Upper Burma: the Courc of the Judicial Commissioner and all 
District Courts (see Burma Gaaette, 1897, Pt. L, p. 380). 

• Compare Act X. of 1865, s. 3. 

+ Act IX. of 1875. 
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of that Act, and any other person who has not completed his age 
of eighteen years ; and “ minority ” means the status of any such 
person : 

“ will ” means the legal declaration of the intentions of the 
testator with respect to his property which he desires to be carried 
into effect after his death : 

“ codicil ” means an instrument made in relation to a will, and- 
explaining, altering, or adding to its dispositions. It is considered 
as forming an additional part of the will : 

“ specific legacy ” means a legacy of specified property ; 

“ demonstrative legacy ” means a legacy directed to be paid 
out of specified property : 

“ probate ” means the copy of a will certified under the seal of 
a Court of competent jurisdiction, with a grant of administration tO' 
the estate of the testator : 

“ executor " means a person to whom the execution of the last 
will of a deceased person is, by the testator's appointment, confided: 

“administrator” means a person appointed by competent 
authority to administer the estate of a deceased person when there 
is no executor ; and 

“ District Judge ” means the Judge of a principal Civil Court 
of original jurisdiction. 


CHAPTER II. 

Of Grant of Probate and Letters of Administration. 

4. The executor or administrator, as the case may be, of a 

Character and property of deceased person, is his 

. . f JJ purposes, and all the property 


executor or administrator as 
such 


tive 


of the” deceased" person vests in him as 
such. 

But nothing herein contained shall vest in an 
administrator anv property of a deceased person which woul o 
wise have passed by survivorship to some other person. 

* Compare Act X. of 1865, Pt. XXIX. As to grants 
ministration and probates to the Administrator*General, see 
trator-General’s Act (II. of 1874). 
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5. When a will has been proved and deposited in a Court of 

Administration with copy competent iuiisdicUon, situated beyond 
annexed of authenticated the hmiis ot the province, whether in the 
copy of will proved abroad. British dominions or in a loreign country, 
and a properly-authenticated copy of the will is produced, letters 
of administration may be granted with a copy of sucli copy annexed. 

Probate only to appointed 6- Probate can be granted only to 

executor. an executor appointed by the will. 

Appointment, express or 7- The appointment may be eX“ 

implied. press, Of by necessary implication. 


lUustraiions. 

(a.) A wills that C be his executor if B will not. B is appointed ex- 
.ecutor by implication. 

(6.) A gives a legacy to B and several legacies to other persons, among 
the rest to his daughter-in-law, C, and adds, *' but, should the within-named 
C be not living, I do constitute and appoint B my whole and sole executrix.” 
C is appointed executrix by implication. 

(c.) A appoints several persons executors of his will and codicils, and 
his nephew residuary legatee, and in another codicil are these words: “ I 
appoint my nephew my residuary legatee to discharge all lawful demands 
against my will and codicils, signed of different dates.*’ The nephew is ap- 
pointed an executor by implication. 


Persons to whom probate 8. Probate cannot be granted to 

cannot be granted. any person wiio is a minor, or is of un- 

sound mind. 


Grant of probate to several . Several esecutors are ap- 

executors simultaneously or pointed, probate may be granted to them 
at different times. all simultaneously or at different times. 

Illustration. 

A is an executor of B’s will by express appointment, and C an e.xecutor 
of it by implication. Probate may be granted to A and C at the same time, 
or to A first, and then to C, or to C first, then to A. 


10. If a codicil be discovered after the grant of probate, a 
Separate probate of codicil Separate probate of that codicil may be 
discovered after grant of pro- granted to the executor, if it in no way 

repeals the appointment of executors 
made by the will. 
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If different executors are appointed by the codicil, the pro- 
Procedure when different bate of the will must be revoked, and a 
■executors appointed by codi- new probate granted of the will and the 

codicil together. 

11. When probate has been granted to several executors, and 
.‘Accrual of representation one of them dies, the entire representa- 
Jo surviving executor. tion of the testator accrues to the surviv- 

ing executor or executors, 

IS. Probate of a will, when granted, establishes the will 
... from the death of the testator, and ren- 

E ect of proba e. intermediate acts of the 

executor as such. 


To whom administration 13. Letters of administration can- 

asay not be granted. not be granted to any person who is a 

minor, or is of unsound mind. 

14. Letters of administration entitle the administrator to ail 
Effect of letters of adrainis- rights belonging to the intestate as effec- 

tration. tually as if the administration had been 

granted at the moment after his death. 

15. Letters of administration do not rendtr valid any inter- 
acts not vaJidated by ad- mediate a cts of the administrator tending 

aainistration. 10 the di minution or damage of the in- 

testate's estate. 


16. When a person appointed an executor has not renounced 

Grant of administration the executorship, letters 
where executor has not re- tion shall not be granted to any otn 
fflounced. person until a citation has been issued, 

calling upon the executor to accept or renounce his executorship. 


except that, when one or more of several executors has or 

have pr oved a will, the Court may, on 

Exception. the survivor of those who 

have proved, grant letters ot administration without citing those 
who have not proved. 


17. Tae renunciation may be made orall, in the presence of 

and ehect of m- the Judge, or by a wr.l.ng egned Ac 
nunciation of executorship. person fenounc.ng, and, 
shall preclude him from ever thereafter applying for prooa e 
'j-.'ll appointing him executor. 
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18. If the e:secutor renounce or fail to accept the executor- 
• Procedure where executor ship Within the time limited for the ac- 
renounces or fails to accept ceptance or refusal thereof, the will may 
within time limited. , jje proved, and letters of administration, 

with a copy of the will annexed, may be granted to the person who 
would be entitled to administration in case of intestacy. 

Grant of administration to _ i®* When the deceased has mad$ 
universal or residuary legatee, a will, but has nOt appointed an exeCU’* 

tor, or 

when he has appointed an executor, who is legally incapablo 
or refuses to act, or has died before the testator, or before he has 
proved the will, or 

when the executor dies after having proved the will, but befor® 
he has admiministered all the estate of the deceased, 

a universal or a residuary legatee may be admitted to prove 
the will, and letters of administration, with the will annexed, may 
be granted to him of the whole estate, or of so much thereof as may 
be unadministered. 

20. When a residuary legatee, who has a beneficial interest. 
Right to administration of survives the testator, but dies before the 

representativeofdeceasedre- estate has been fully administered, hu 
siduary legatee. representative has the same right to ad- 

ministration, with the will annexed, as such residuary legatee. 

21. When there is no executor and no residuary legatee or 
Grant of administration representative of a residuary legatee, oir 

where no executor, nor resi- he declines or IS incapable to act, Oi? 
duary legatee, nor represen- cannot be found, the person or persons 
tativc 0 such legatee. would be entitled to the administra- 

tion of the estate of the deceased if he had died intestate, or any 
other legatee having a beneficial interest, or a creditor, may be ad- 
mitted to prove the will, and letters of administration may be grauts.d 
to him or them accordingly. 

22. Letters of administration, with the will annexed, shall 

Citation before grant of granted to any legatee, othe? 

administration to 1 e g a t e c than an universal or a residuary legatee, 
siduL^*'^" universal or re- until a citation has been issued and 

published in the manner hereinafter 
mentioned, calling on the next-of-kin to accept or refuse letters of; 
administration. 
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23. When the deceased has died intestate, administration of' 
To whom administration estate may be granted to any person 
onay be granted. who, according to the rules for the destri- 

bution of the estate of an intestate applicable in the case of such 
deceased, would be entitled to the whole or any part of such de- 
ceased’s estate. 

^ When several such persons apply for administration, it shall 
be in the discretion of the Court to grant it to any one or more of 
them. 

When no such person applies, it may be granted to a creditor 
of the deceased. 


CHAPTER III. 

Of Limited Grants.* 


(a.) — Grants limited in Duration. 

24. When the will has been lost or mislaid since the testator’s 
Probate of copy or draft of death, or has been destroyed by wron^g 
lost will. or accident, and not by any act of the 

testator, and a copy or the draft of the will has been preserved, 
probate may be granted of such copy or draft, limited until the 
original or a properly authenticated copy of it be produced. 


25. When the will has been lost or destroyed, and no 
Probate of contents of lost Copy has been made, nor the draft pre- 
or destroyed will. served, probate may be granted ot its 

contents, if they can be established by evidence. 


26. When the will is in the possession of a person residing 
Probate of copy where ori- out of the province in which application 
ginal exists. for probate is made, who has refused or 

neglected to deliver it up, but a copy has been transmitted to the 
executor, and it is necessary for the interests of the estate that pro- 
bate should be granted without waiting for the arrival of the original, 
probate may be granted of the copy so transmitted, limited uatil 
the will or an authenticated copy of it be produced. 


27. Where no will of the deceased is forthcoming but taere 
Administration until will reason to believe that there is a wil 
produced. in existence, letters of administration 


* Compare Act X. of 1865, Pt. XXX. (a) to (/)- 
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may be granted, limited until the will or an authenticated copy of 
it be produced. 

{b,)— Grants for iht Use and Benefit oj Others having Right. , 

28. When any executor is absent from the province in which 
Administration with will application is made, and there js no 

annexed to attorney of ab- executor within the province willing to 
sent executor. letters of administration, with the 

•will annexed, may be granted to the agent of the absent executqr, 
for the use and benefit of his principal, limited until he shall 
obtain probate or letters of administration granted to himself. , . 

29. When any person, to whom, if present, letters of adminis- 
tration, with the will annexed, might be 
granted, is absent from the province, 
letters of administration, with the will 
annexed, may be granted to his agent, 
limited as above mentioned. 

entitled to administration in case of 
intestacy is absent from the province, 
and no person equally entitled is willing 
to act, letters of administration may be 
granted to the agent of the absent person, 
limited as before mentioned. 

31. Wnen a minor is sole executor or sole residuary legatee, 
Administration during letters of administration, with the will 

minority of sole executor or annexed, may be granted to the legal 
res! uary legatee. guardian of such minor, Or to such other 

person as the Court shall think fit, until the minor has attained his 
majority, at which period, and not before, probate of the will shall 
be granted to him. 

32. When there are two or more minor executors, and no 
Administration during executor who has attained majority, or 

TOinority of several executors iwo Of more residuary legatees, and no 
or residuary legatees. residuary legatee who has attained 

majority, the grant shall be limited until one of them has attained 
his majority. 

33. If a sole executor or a sole universal or residuary legatee, 
Administration for use and or a person who would be solely entitled 

enrfit of lunatic. jo the estate of the intestate according to 


Administration with will 
annexed to attorney of absent 
person, who, if present, 
would be entitled to adminis- 
ter. 


80. When a person 

, Administration to attorney 
of absent person entitled to 
administer in case of intest- 
acy. 
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the rule** for the distribution of intestates' estate applicable in the 
case of the deceased, be a minor or lunatic, letters of administra- 
tion, with or without the will annexed, as the case may be, shall he 
granted to the person to whom the care of his estate has been com- 
mitted by competent authority, or, if there be no such person, to 
such other person as the Court thinks fit to appoint, for the use 
and benefit of the minor or lunatic, until he attains majority, or 
becomes of sound mind, as the case may be. 

84. Pending any suit touching the validity of the will oc & 
Administ:?.tion ptndanie deceased person, or for obtaining or 
iih. revoking any probate or any grant of 

letters of administration, the Court may appoint an administrator of 
the estate of such deceased person, who shall have all the rights 
and powers of a ge neral administrator, other than the right of 
distributing such estate ; and every such administrator shall be 
subject to the immediate control of the Court, and shall act under 
its direction. 

(c .) — For Special Purposes. 

35. If an executor be appointed for any limited purpose 
Probate limited to purpose Specified in the wjll, the probate shall be 
specified in will. limited to that purpose ; and, if he should 

appoint an agent to take administration on his behalf, the letters of 
administration, with the will annexed, shall accordingly be limited. 


38. If an executor appointed generally give an authority to an 
Administration with will attorney to prove a will on his behalf, 
annexed limited to particular and the authority is limited to a parti-. 
purpose. cular purpose, the letters of administra-^ 

tion, with the will annexed, shall be limited accordingly. 


8*7- Where a person dies, leaving property of which he wae 
Administration limited to the sole or surv.ving trustee, or in which 
trust-property. he had xxo beneficial interest on his own 

account, and leaves no general representative, or one who is unable 
or unwilling to act as such, letters of administration, limited to 
such property, may be granted to the beneficiary, or to some other 
person on his behalf. 


88. When it is necessary that the representative of a person 

Administration limited to deceased be made a party to a 
suit. suit, and the executor or person entitled 


Sin. Restd '* rul-is.” 
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to administration is unable or unwilling to act, letters of administra- 
tion may be granted to the nominee of a party in such suit, limited 
for the purpose of representing the deceased in the said suit, or in 
any other suit wnich may be commenced in the same or in any 
other Court between the parties, or any other parties, touching the 
matters at issue in the said suit, and until a final decree shall be 
made therein and carried into complete execution. 


39 . If. at the expiration of twelve months from the date of 

Adn.i.isira.i<.n limii./ 10 “"y Or letters of administration, 

purpose of becoming party the executor OT administrator, to whom 
to suit to be brought against the same has Of have been granted, is 
executor or administrator. absent from the province within which 

the Court that has granted the probate or letters of administration 
is situate, such Court may grant, to any person whom it thinks fit, 
letters of administration limited to the purpose of becoming and 
being made a party to a suit to be brougat against the executor of 
administrator, and carrying the decree wnich may be made therein' 
into effect. 


(.V 


40 . In any case in which it appears necessary for preserving 
Administration limited to ^^6 property of a deceased person, the 

collection and preservation of CouTt, within whose district any of the 
deceased’s property. property is situate, may grant, to any 

person whom such Court thinks fit, letters of administration limited 
to the collection and preservation of the property of the deceased, 
and giving discharges for debts due to his estate, subject to the 
directions of the Court. 

41 . When a person has died intestate, or leaving a will of 

, . ... which there is no executor willing and 

strator, of person other than Competent to act, Or where the executor 
one who, under ordinary cir« is, at the time of the death of such per- 
ed"tradmmistratkn entitl- gQj, resident out of the province, and it 
^ ° ' appears to the Court to be necessary or 

convenient to appoint some person to administer the estate or any 
part thereof other than the person who, under ordinary circum- 
stances, would be entitled to a grant of administration, the Judge 
may, in his discretion, having regard to consanguinity, amount of 
interest, the safety of the estate, and probability that it will be pro- 
perly administered, appoint such person as he thinks fit to be ad- 
ministrator ; 

and, in every such case, letters of administration may be limit- 
ed or not, as the Judge thinks fit. 


Act V. of 1881 .—2. 
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{d.) — Grants with Exception. 


42. Whenever the nature of the case requires that an excep- 
Probate or administration, hon be made, probate of a will or letters 
with will annexed, subject to of administration with the will annexed, 
exception. shall be granted, subject to such excep- 

tion. 


43- Whenever the nature of the case requires that an excep- 
Administration with excep- tion be made, letters of ad ministration 
3"* shall be granted, subject to such excep 

tion. 


(e.) — Grants of the Rest. 

44. Whenever a grant, with exception of probate or letters ol 
Probate or administration administration, with or without the will 

of the rest. annexed, has been made, the person en- 

titled to probate or administration of the remainder of the deceased’s 
estate may take a grant of probate or letters of administration, as 
the case may be, of the rest of the deceased's estate. 

C/I ) — Grants of Effects unadministered. 

45. If the executor to whom probate has been granted has 
Grant of effects unad- died leaving a part of the testator’s estate 

ministered. unad ministered, a new representative 

may be appointed for the purpose of administering such part of the 
estate. 


46. In granting letters of administration of an estate not fully 
Rules as to grants of effects administered, the Court shall be guided 
'unadministered. by the same rules as apply to original 

grants, and shall grant letters of administration to those persons 
only to whom original grants might have been made. 


47. When a limited grant has expired by effluxion of time, 

Administration when limit- ^^6 happening of the event otjontm- 

gency on which it was limited, ana mere 
is still some part of the deceased's estate 
unadministered, letters of administration 
shall be granted to those persons to whom original grants mignt' 
have been made. 


ed grant expired, and still 
some part of estate unad 
ministered. 
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CHAPTER IV. 

Alteration and REVocAnoN of Grants.* 

48 Errors in names and descriptions, or in setting forth the 

^ time and place of the deceased’s death, 

fied^y ot the purpose in a limited grant, may 

be rectified by the Court, and the grant of probate or letters of 
administration may be altered and amended accordingly. 

49 If after the grant of letters of administration with the will 

’ ° annexed, a codicil be discovered, it may 

di£tv?™d Oi S- “dded 10 the gta.it on due proof and 

ministration with will annex* identification, and the grant altered and 
ed. amended accordingly. 


Revocation or annulment 
for just cause. 


50 . The grant of probate or letters 
of administration may be revoked or 
annulled for just cause. 





“ Just cause.” Explanalion , — ” Just cause ” is — 

/r/, that the proceedings to obtain the grant were defective in 
substance ; 

2nd, that the grant was obtained fraudulently by making a 
false suggestion, or by concealing from the Court something 
material to the case ; 

^rd, that the grant was obtained by means of an untrue alle- 
gation of a fact essential in point of law to justify the grant, though 
such allegation was made in ignorance or inadvertently j 

4th, that the grant has become useless and inoperative through 
circumstances ; 

that the person to whom the grant was made has, wil- 
fully and without reasonable cause, omitted to exhibit an inventory 
or account in accordance with the provisions of Chapter VII. of 
this Act, or has exhibited under that chapter an inventory or ac- 
count which is untrue in a material respect. 

Illustrations. 

(a.) The Court by which the grant was made had no jurisdiction. 


* Compare Act X. of 1865, Pt. XXX. (g) and (A), 
t Cl. sth has bean added by the Probate and Administration Act (Vli 

of 1889), S. II. 
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( 4 .)The grant was made without citing parties wwho' ought to'hive 
been cited. • I 

(c.) The will of which probate was obtained was forged or revoked. : 

(d.) A obtained letters of administration to the estate' of B as' his 
widow, but it has since transpired that she was never married to'him.;;<r, ' 

(e.) A has taken administration to the estate of B as. if -he 'hkd^'died* 
intestate, but a will has since been discovered. . . rr 'il.-i 'i« 

(f.) Since probate was granted, a later will has been discoverediji! 

(g.) Since probate was granted, a codicil' has been discovered, ,5vhich 
revokes or adds to the appointment of executors under the willl 


(A.) The person to whom probate was, or letters of ' administrafioa' 
Were, granted has subsequently become of unsound mind. 
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CHAPTER V. 
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Of the Practice in granting and revoking Probates and 
Leitbrs of Administration.* 


'' « 
a 


t 

51. The District Judge shall have jurisdiction in granting 
Jurisdiction of District and revoking probates and letters of 
Judge in granting and re- administration in all cases within his 
voking probates, &c. district. 


I,’' I ^ 

52. The High Court may, from time to time, appoint such 
Power to appoint Delegate judicial officers within any district as it 
of District Judge to deal with thinks fit to act for the District Judge 

as Delegates to grant probate and 


nOD*contencious cases* 

fetters of administration in non-contentious cases' within such local , 
jimiis as it may, from time to time, prescribe ; 

Provided that, in the case of High Courts not established^ 'by j 
Royal Charter, such appointment be made with the previous sanc- 
tion of the Local Government. ' ' 

Persons so appointed shall be called “ District Delegates.'^ ^ 

53. The District Judge shall have the like powers and 

District Judge’s powers as authority in relation to < 

to grant of probate and ad- probate and letters of administrauo 
ministration. all matters connected therewith, as 

are by law vested in him in relation to any civil suit or proceeding 
depending in his Court. . 


• Compare Act X. of 1865, Pt.'XXXI., as amended b'y^ 'Acts XXIII. 
of 1875 and VI. of 1881. 
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54. The District Judge may order any person to produce 
District may order and bring into Court any paper or writ- 

person to produce testamen- ing being Or purporting to be testamen- 
tary papers. tary which may be shown to be in the 

possession or under the control o£ such person ; 

and, if it be not shown that any such paper or writing is in 
the possession or under the control of such person, but there is 
reason to believe that he has thti knowledge of any such paper or 
writing, the Court may direct him to attend for the purpose of 
being examined respecting ttie same ; 

and he shall be bound to answer sucti questions as may be 
put to him by the Court, and if so ordered, to produce and bring" 
in such paper or writing, and shall be subject to the like punish- 
ment under the Indian Penal Code,* in case or default in not 
attending, or in not answering such cjuestions or not bringing in 
such paper or writing, as he would have been subject to in case he 
had been a party to a suit, and had made such default ; 

and the costs of the proceeding shall be in the discretion of 
the Judge. 

55. The proceedings of the Court of the District Judge, in 
Proceedings of District relation 10 the granting of probate and 

judge’s Court in relation to letters of administration, shall, except as 
probate and administration, hereinafter Otherwise provided, be regu- 
lated, so far as the circumstances of the case will admit, by the 
Code of Civil Procedure.f 

56. Probate of the will or letters of administration to the 
When probate or adminis- estate of a deceased person may be 

tration may be granted by granted by the District Judge under 
isnict Judge. ^(-,2 qj jjjg (joutt, if it appears by a 

petition, verified as hereinafter meat ioned, of the person applying 
tor the same, that use testator or intestate, as the case may be, had, 
at the time of his decease, a fixed place of abode, or any property, 
moveable or immoveable, within the jurisdiction of the Judge, 

57. When the application is made tc the Judge of a district 
Disposal of application which the deceased had no fixed 

to Judge of district in abode at the time of his death, the Judge 
abodl ^’ted may in his discretion, refuse the appli- 

cation, if, in nis judgment, it could be 


* See Act XLV. of r86o. 

+ See now Act XiV. of x88a, s. 3. 
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them absolutely or limiierf t/, administration, grant 
diction. “»•'= props'fy within his own juris. 


Profaf’ ^'J“i*'ration may, upon appli- 

minis, n‘I°" “““ P“'P°“tO any Disttict 

fay Delegate, ^ pelegate. be granted by him in any case 

appears bv npiiiinrt r,, •£• which there is no contention, if it 

testator or Lestite aT^tht mentioned) that the 

had his of his death, 

^Delegate. ^ abode within the jurisdiction of such 


59. Probate or 


letters 

r letters of administration, 
tile province 


in 


of administration shall have effect 
over all the property, moveable or im- 
moveable, of the deceased throughout 

rnn/'i.rc- which the same is or are* granted, and shall be 

d<^nf-nc the representative title against all debtors of the 

elicit persons holding properly which belongs to him, 

nnrt oil indemnity to all debtors paying their debts, 

n delivering up such property to the person to whom 

pro ate or letters of administration shall have been granted : 

f “Provided 
granted — 


that probates and letters of administration 


(o) by a High Court, or 

(^J by a District Judge, where the deceased at the time of 
his death had his fixed place of abode situate within 
the jurisdiction of such Judge, and such Judge 
certifies that the value of the property affected 
beyond the limits of the province does not exceed 
ten thousand rupees, 

shall, unless otherwise directed by the grant, have like effect 
throughout the whole of British India.” 


60.$ (/) Where probate or letters of administration has or 
have been granted by a Court with the effect referred to in the 


* f fa® words “ or are *' have been inserted by the Repealing and 

Amending Act (XII. of 1891), 

t This proviso has been substituted for the original by Act VIII. of 

*903. , 

$ S. 60 has been re-enacted by Act VIII. of 1903. 
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proviso to section 59, the Higli Court or District Judge shall send 
a certificate thereof to the fallowing Courts, namely : — 

(a) when the grant has been made by a High Court, jto 
each of the other High Courts, 

(i 5 ) when the grant has been made by a District Judge, to 
the High Court to which such District Judge is 
subordinate, and to each of the other High Courts. ■ 

(3) Every certificate referred to in sub-section (/) shall be to 
the followidg effect, namely : — 

A Registrar [or as iht case may be] of the High Court 
of Judicature at [or as the cast may be], hereby certify 

that on the day of , the High Court of Judicature 

at [or as ihe case may be"] granted probate of the will 

[or letters] has [or have] effect over all the property of the de- 
ceased throughout the whole of British India ; ' 

and such certificate siiall be filed by the High Court receiving 
the same. 

(y) Where any portion of the assets has been stated by the 
petitioner, as hereinafter provided in sections 63 and 64, to be situate 
within the jurisdiction of a District Judge in another Province, the 
Court required to send the cert’ficate referred to in sub-section (/) 
shall send a copy thereof to such District Judge, and such copy 
shall be filed by the District Judge receiving the same. 

61 . The application for probate or letters of administration, 

Condusiveness of applica- in the manner 

tion for probate or adminis- heremaiter mentioned, shall be conclu- 
tration, if properly inade sive for the purpose of authorizing the 
an veriHed. grant of probate or administration ; and 

no such grant shall be impeached by reason that the testator or 
intestate had no fixed place of abode, or no property within the 
district at the time of his death, unless by a proceeding to revoke 
the grant if obtained by a fraud upon the Court. 

62 . Application for probate or for letters of administration, 

Petition for probate. the will annexed, shall be made 

by a petition distinctly written in English, 
or in the language in ordinary use in proceedings before the Court 
m which the application is made, with the will, or in the cases 
Mentioned in sections 24, 25, and 26, a copy, draft, or statement of 
the contents thereof annexed, and stating — 
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the lime of the testator's death ; 

that the writing annexed is his last will and testament, or as the 
case may be ; 

that it was duly executed ; 

the amount of assets which are likely to come to the peti* 
tioner’s hands ; 

and, where the application is for probate, that the petitioner is 
the executor named in the will. 


In addition to these particulars, the petition shall further 
state, — 

when the application is to the District Judge, that the deceased, 
at the lime of his death, had a fixed place of abode, or had some 
properly situate within the jurisdiction of the Judge; and, 

when the application is to a District Delegate, that the de- 
ceased, at the lime of his death, had a fixed place of abode within 
the jurisdiction of such Delegate. 


“ When the application is to the District Judge, and any portion 
of the assets likely to come to the petitioner’s hands is situate in 
another Province, the petition shall further state the amount of 
such assets in each Province and the District Judges within whose 
jurisdiction such assets are Bituate.”"* 


63. In cases wherein the will, copy, or draft is written in 
In what cases translation ^ny language Other than Englisn, or 
of will to be annexed to than that in ordinary use in proceeu- 
petition. jjjgg before the Court, there shall be a 

translation thereof annexed to the petition by a translator of m® 
Court, if the language be one for which a translator is appointed, 

Verification of translation if the will, COpy, Or draft ® 

by person other than Court any other language, then by any pers 
translator, competent to translate the same : 

which case such translation shall 
verified by that person in the following manner ; — 


in 

be 


» I, A B, do declare that I read and perfectly understand the 
language and character of the original, and that the above i 
true and accurate translation thereof." 


* This para, has been added fay Act VIH. of 1903. 
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64. Application for letters of administration shall be made 
Petition for letters of ad- ^7 petition distinctly written as afore- 
rainistration. said, Stating-— 

the time and place of the deceased’s death, 

the family or other relatives of the deceased, and their respec- 
tive residences, 

the right in which the petitioner claims, ' 

the amount of assest which are likely to come to the peti- 
tioner’s hands. 

In addition to these particulars, the petition shall further, 
state, — 

when the application is to a District Judge, that the deceased 
at the time of his death had a fixed place of abode, or had some 
.property, situate within the jurisdiction of the Judge ; and, 

when the application is to a District Delegate, that the de- 

• ceased, at the time of his death, had a fixed place of abode within 
the jurisdiction of such Delegate. 

“ When the application is to the District Judge and any portion 
of the assets likely to come to the petitioner’s hands is situate in 
another Province, the petition shall further state the amount of such 

• assets in each Province, and the District Judges within whose 
jurisdiction such assets are situate.”* 

05 . Every person applying to any of the Courts mentioned 
Additional statements in the proviso to section 59 for probate 
petition for probate, &c. of a will Or letters of administration 
of an estate, intended to have effect throughout British India, 
shall state in his petition, in addition to the matters respectively 
required by sections 62 and 64, that, to the best of his belief, no 
application has been made to any other Court for a probate of the 
same will or for letters of administration of the esame estate, intend- 
ed to have such effect as last aforesaid, 

or, where any such application has been made, the Court to 
which it was made, the person or persons by whom it was made, 
and the proceedings (if any) had thereon. 

And the Court to which any application is made under the 
proviso to section 59 may, if it think fit, reject the same. 


This para, has been added by Act VIII. of 1903. 
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66. The petition for probate or letters of administration shall, 
Petition'for probate or ad- In all cases, be Subscribed by the peti- 

signed and tloner and his pleader, if any, and shall 

^ ' be verified by the petitioner in the 

following manner, or to the like eftect : — 

“I, A B, the petitioner in the above petition, declare that 
what is stated therein is true to the best of my information and 
belief.” 


67. Where the application is for probate, or for letters of 
Verification of petition for administration, with the will annexed, the 
probate by one witness to petition shall also be verified by at least 

one of the witnesses to the will (when 
procurable) in the manner, or to the effect, following : 


“ I, C D, one of the witnesses to the last will and testament of 
the testator mentioned in the above petition, declare that I was 
present, and saw^ the said testator affix his signature [or mark) 
thereto {as ihe case may he) {or that the said testator acknowledged 
the writing annexed to the above petition to be his last will and 
testament in my presence).” 

68. If any petition or declaration which is hereby required 
Punishment for false aver- to be Verified Contains any averment 
ment in petition or deciara- which the person making the verification 

knows or believes to be false, such per- 
son shall be subject to punishment according to the provisions ot 
the law* for the time being in force for the punishment of giving 
or fabricating false evidence. 


n- . - ^ T 09. In all cases it shall be lawful 

^ Dislrict Judge or District Dale- 
gate, if he thinks fit, 

to examine the petitioner in person upon oath, and also 

to require further evidence of the due execution of the will or the 
. , right of the petitioner to the letters ot aa- 

requ>re further ev.dence, nJnistration, as the case may be, and 

to issue citations calling upon all persons clmming to haw 

j a- a • auv mterest in the estate of the deceased 

and issue citations to in- mierc&i i ,arr,rppdtnffs be- 

spect proceedings. to come and see the proceeamg 

fore the grant of probate or letters of administrat ion. , 

* See the Indian Penal Code (Act XLV. of i860), Ch. XI. 



■of x88i.] 


PROBATE AND ADMINISTRATION. 


27 


The citation shall be fixed up in some conspicuous part of the 
„ , Court-house, and also in the office of the 
PubhcauonofctaUon. CoUector o£ the district, and otherwise 

published or made known in such manner as the Judge or Dele- 
gate issuing the same may direct. 

“ Where any portion of the assets has been stated by the peti- 
tioner to be situate within the jurisdiction of a District Judge in. 
another Province, the District Judge issuing the same shall cause a 
copy of the citation to be sent to such other District Judge, who 
shall publish the same in the same manner as if it were a citation 
issued by himself, and shall certify such publication to the District 
Judge who issued the citation.”**^ 

70. Caveats against the grant of probate or letters of adminis- 
GsLV6uts against grant of tration may be lodged with the District 
probate or adminstration. Judge or a District Delegate ; and, im- 
mediately on any caveat being lodged with any District Delegate,, 
he shall send a copy thereof to the District Judge ; and, immediately 
on a caveat being entered with the District Judge, a copy tliereofi 
^all be given to the District Delegate, if any, within whose jurisdic- 
tion it is alleged the deceased had his fixed place of abode at the time 
of his death, and to any other Judge or District Delegate to whom it 
may appear to the District Judge expedient to transmit the same. 

71. The caveat shall be to 
following effect : — 

“ Let notiung be done in the matter of the estate of A B, 

, deceased, who died on the day of , 

, without notice to C D,ol . ” 

72. No proceeding shall be taken on a petition for probate 
After entry of caveat no or letters of administration after a caveat 

proceeding taken on petition against the grant thereof has been enter- 
untu after notice to caveator. ^jth the Judge or District Delegate 

to whom the application has been made, or notice thereof has been 
given of its entry with some other Delegate, until after such notice 
to the person by whom the same has been entered, as the Court 
shall think reasonable. 

73, A District Delegate shall not grant probate or letters of 
District Delegate when not administration in any case in which there 

P'^ohate or adminis- is contention as to the grant, or in which 
it otherwise appears to him that probate 
or letters of adminisitration ought not to be granted in his Court. 


Form of caveat. 


of 

at 


the 


late 


* This para, has been added fay Act VIII. of 1903. 
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Explanation . — By “contention” is understood the appearance 
of any one m person, or by his recognized agent, or by a pleader 
duly appointed to act on his behalf, to oppose the proceeding. 

74. In every case in which there is no contention, but it ap- 

Power to iransmit state- District Delegate doubtful 

to District Judge in whether the probate or letters of adminis- 
tention should or should not be granted, 

, or when any question arises in relation 
to the gaant, or application for the grant, of any probate or letters 
of adminisiration, the District Delegate may, if he thinks proper, 
transmit a statement of the matter in question to the District Judge, 
who may direct the District Delegate to proceed in the matter of 
the application, according to such instructions as to the Judge may 
seem necessary, or may forbid any further proceeding by the Dis- 
trict Delegate in relation to the matter of such application, leaving 
the party applying for the grant in question to make application to 
the Judge. 


Procedure where there is 
contention or District Dele- 
gate thinks probate or letters 
of administration should be 
refused in his Court. 


75. In every case in which there is contention or the District 

Delegate is of opinion that the probate 
or letters or administration should be 
refused in his Court, the petition, with 
any documents that may have been filed 
therewith, shall be returned to the person 
by whom the application was made, in order that the same may be 
presented to the District Judge ; unless the District Delegate thinks 
it necessary, for the purposes of justice, tO' impound the same, 
which he is hereby authorized to do ; and in that case the same 
shall be sent by him to the District Judge. 


76. Whenever it appears to the Judge or District Delegate 
Grant of probate to be un- probate of a will should be grante ; 

der seal of Court. he shall grant the same under tne seal 

of his Court in manner following : — 


“ I, , Judge of the district of 

„ [or Delegate appointed for granting po- 

Form ,of such grant. administration in [hen 

insert the limits of the Delegate s jurisdiction)] hereby make known 
that, on the day of m the year 

,, the last will of 


f 
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a copy whereof is hereunto annexed, was proved and registered be- 
fore me, and that administration of the property and credits of the 
said deceased, and in any way concerning his will, was granted to 

, tlie executor in the said will named, ht hav~ 
ing undertaken to administer the same, and to make a full and true 
inventory of the said property astd credits, and exhibit the same in this 
Court within six months from the date of this grant, or within such 
further time as the Court may, from time to time, appoint ; and also 
to render to this Court a true account 0/ the said properly and credits 
within one j ear from the same date, or within such further time as the 
Court may, from time to time, appoint:*’ 

“The day of 18 


77. Whenever it appears to the District Judge or District 
Grant of letters of adtninis- Delegate that letters of administration to 
tfation to be under seal of the estate of a person deceased, with or 

without a copy of the will annexed, 
should be granted, he shall grant the same under the seal of his 
Court in manner following : — 


“ I, , Judge of the district of [or 

„ , , , Delegate appointed for granting probate 

From of such grant. letters of administration m {here in- 

sert the limits of the Delegates ptirisdiction)'\, hereby make known 
that, on the day of , letters of adminis- 

tration (with or without the will annexed, as the case may be) of the 
property and credits of , late of , 

deceased, were granted to , the father {or as the 

case may be) of the deceased, he having undertaken to administer the 
' same, and to make a full and true inventory of the said property and 
credits, and exhibit the same in this Court within six months from 
the date of this gtani, or within such further time as the Court may 
from, time to time, appoint ; .and also to render to this Court a true 


, * The italicized words ending s. 76 have been substituted for the words, 

he having undertaken to administer the same and to make a true inven- 
the^ said property and credits, and to exhibit the same at or beforie 
the expiration of six months from the date of this, grant, and also to render 
a true account of the said property and credits within one year from tHe 
same date," by the Probate and Administration Act (VI. of 1886), s. la. ’ 
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78. Every person 

Administration-bond. 
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t thf mid troterlv and credits within one year from the same 

/.« C--' mJrrn /.« /«, 

day of >8 

to whom any grant of letters o£ admTOStia- 
tion “ committed, and, if the Judge t» 
Administraiion-oona. ^iject, any person to t*om piob® » , 

^ted, sh^ give a hon^ to ^ Judge 

fs^“ jid^: dme, by any general or 

miecitxl order, directs. ^ ^ j «n 

79. The Court may, on W^on madefy ^ 

upon such terms as to secunty, ® may think ft, as» 

he paid into Court, or .otherwise, ^ thereupon be enuded 

L same to some proper pet»n, ™ Siau ^ 

to sue on the said bond mh.s OOT name j Court, and 

originally given to him instead fo? all persons inter- 

shdl be entitled to recover thereon, as trus 
•ested, the full amount recoverable rn respect y 

80. No probate of a wffl shall J™ and » 

Time before wbioH prob-.e gjf ™/adShatiOn shall be ^ 

■ or administration shall not letters u espnation ot lOur 

be granted. until after death. 

- clear days, from the day of the testator or ^^yjshed, eve^ » 

81. Until a pubUc “'''^““nrdtd 

n tr^ct Judge anu ^^e records o. 

Filing o£ original vvijU of preserve. amo»| 

will annexed, may be 

words ■■ he having «?dettaken t d of this 8.™'' 

.“e,i“frL“h"e^-- “'” hy the P.eha.e and 

of 1889), S. 13 - 
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shall make regulations for the preservation and inspection of the 
will so filed as ^oresaid;*’ 


S2. After any grant of probate or letters of administration, no 
Grantee of probate or ad- Other than the pcrsoii to whom the same 
ministratuin alone 10 sue, &c., shall have been granted shall have power 
■until same revoked. {q g^g qj. prosecute any Suit, or otherwise 

act as representative of the deceased, throughout the province in 
which the same may have been granted, until such probate or letters 
of administration shall have been recalled or revoked. 


83. In any case before the District Judge in which there is 
Procedure in contentious Contention, the proceedingsf shall take, 
cases. as nearly as may be, the form of a suit, 

according to the provisions of the Code of Civil Procedure, J in 
which the petitioner for a probate or letters of administration, as the 
case may be, shall be the plaintiff, and the person who may have 
appeared as aforesaid to oppose the grant sliall be the defendant. 


84. Where any probate is, or letters of administration are, 
Payment to executor or ad- revoked, all payments bona fldi made to 
nunistrator before probate or any exccutor or administrator under such 
administration revoked. probate or administration before the re- 
vocation thereof shall, notwithstanding such revocation, be a legal 
discharge to the person making the same ; 


and the executor or administrator, who shall have acted under 
Ri.gbt of such executor or ^”7 such revoked probate or adrainistra- 
administrator to recoup him- tion, may retain and reimburse himself 
‘ out of the assets of the deceased in res- 

pect of any payments made by him which the person to whom 
probate or letters of administration shall be afterwards granted 
might have lawfully made. 

85. Nohvithstanding anything hereinbefore contained, it shall. 
Power to refuse letters of except in cases to which the Plindu Wills 
administration. Act, 1870, applies,^ be in the discretion 

* For rules made by the Chief Commissioner (now Lieutenant-Gover* 
nor) of Burma, see Burma Rules Manual, Ed. 1897, p. 18. 

T The Word " proceedings ” has been substituted for the word “ pro- 
ceeding ’ by the Repealing and Amending Act (XII. of 1891). 

t “O'v Act V. of igo8. 

•j . ^ Hindu Wills Act (XXI. of 1870) applies to the Wills of Hindus, 
j nas, bikhs, and Buddhists in the Lower Provinces of Bengal, and in the 
Towns of Madras and Bombay. 
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92. 


When there are several executors or administrators the 

-it TiriWAro nf ..11 . ’ 


Powers of severg,! exe- 
cutors or administrators ex- 
erciseable by one. 


be exercised by any 
out administration. 


one 


po\vers_ of_ all may, in the absence of 
any direction to the contrary in the 
will or grant or letters or administration, 
of them who has proved the will or taken 

Illustrations. 


'vgiS («.) One of several e.xecutors has power to .release a debt due to the 
deceased 

(6.) One has power to surrender a lease. 

(c.) One has power to sell the property of the deceased, moveable or 
immoveable. 

(d.) One has power to assent to a legacy. 

(tf ) One ^has power to endorse a promissory note payable to the 
deceased. 

(/) The will appoints C, and D, to be executors, and directs that 
two cf them shall be a quorum. No act can be done by a single executor. 


93. Upon the death of one or more of several e-xecutors or 
Survival of powers on administrators, all the powers of the 

death of one of several exe- office become, in the absence of any 
cutors or administrators. direction to the contrar}' in the will or 

grant of letters of administration, vested^in the survivors or survivor. 


£4. The administrator of effects unadministrered has, with 
Powers of administrator of respect to such effects, the same powers 
effects unadminist:red. as the original e.xecutor or administrator. 


Powers of administrator 
during minority. 


95. An administrator during raino- 
rity has all the powers of an ordinaiy 
administrator. 


8Q. When probate or letters of administration shall have 
Powers of married exe- been granted to a married vvoman, she 
cutrix or administratrix. has all tlie powers of an ordinary e.\'e- 

cutor or administrator. 
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CHAPTER m 

Of the Duties of an Executor or Administrator.* 

97 . It is the duty of an executor to provide funds for the 
As to deceased's funeral performance of the necessary funeral 
ceremonies. Ceremonies of the deceased in a manner 

suitable to his condition if he has left property sufficient for the 
purpose. 

9 S.t (i) An executor or administrator shall, within six months 
, ^ , from the grant of probate or letters of 

nven ory an accoun . administration, or within such further 

time as the Court which granted the probate or letters may, from 
time to time, appoint, exhibit in that Court an inventory containing 
a full and true estimate of ail the property in possession, and all 
the credits, and also all the debts owing by any person to which the 
executor or administrator is entitled in that character, and shall, in 
like manner, within one year from the grant, or within such furffier 
time as the said Court may, from time to time, appoint, exhibit an 
account of the estate, showing the assets which have come to his 
hands, and the manner in which they have been applied or disposed 
of. 


( 2 ) The High Court may, from time to time, prescribe the form 
in which an inventory or account under this section is to be exhi- 
bited. 

(j) If an executor or administrator, on being required by the 
Court to exhibit an inventory or account under this section, inten- 
■tionaliy omits to comply with the requisition, he shall be deemed 
to have committed an offence under secdon 176 of the Indian 
Penal Code. 

( 4 ) The exhibition of an intentionally false inventory or ac- 
count under this section shall be deemed to be an offence under 
section 193 of that Code. 


iSys* XXXIV., as amended by Act XIII. oE 

t This section has been substituted for the original s. 98 by the Pro* 
Bate and Administration Act (VI, of 1889), s. 15. 
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Illustration. 


A has beq^ueathed to B a diamond ring, valued at 500 rupees and In C 
* '° 9 ° rupees. It is found necessary to selfall the effects 

Of thiq*^f payment of debts, are only 1,000 rupees 

Of this sum, Rupees 333.5.4 are to be paid to B, and Rupees Wio-S to C 


111* For the purpose of abatement, a legacy for life, a sun: 

Legacies treated as general appropriated by the will to produce ar 
for purpose of abatement. annuity, and the value of an annuitj 
when no sum has been appropriated to produce it, shall be treatec 
as general legacies. 


CHAPTER Vllf. 

Of the E-vecutor's AlSsent to a Legacy.® 


Assent necessary to com- 112 . The assent of the e.Yecutor 

plete legatee's title. js necessary to complete a legatee’s title 

to his legacy. 


Illustrations. 

(«.) A, by his will, bequeaths to B his Government Paper, which is in 
deposit with the Bank of Bengal. The Bank has no authority to deliver 
the securities, nor B a right to take possession of them, without the assent 
ot the c.xecutor. 

( 3 .) A, by his will, has bequeathed to C his house in Calcutta in the 
tenancy of B. C is not entitled to receive the rents without the assent of 
the executor. 


113 , The assent of the executor to a specific bequest shall 
Effect of e.xecutor’3 assent be sufiicient to divest his interest as e.^- 
to specific legacy. cutor therein, and to transfer the sub- 

ject of the bequest to the legatee, unless the nature or the circum- 
stances of the property require that it shall be transferred in a parti- 
cular way. 


This assent may be verbal, and it may be either expres; 

or implied from the conduct of the ex 
ecutor. 


Nature of assent. 


* Compare Act X. of 1865, Pt. XXXV. The provisions in Ch. VII^ 
as to an executor apply also to an administrator with the will anne.xea.-^ 
See 3. 140, infra. 
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llluslraiiism. 

(rt.) A horse is bequeathed. The executor requests the icgV.ee to dis- 
pose of it, or a third patty proposes to purch.tsu the horse front the cx<-ctilof, 
and he directs him to apply to the legatee. Assent to the legacy is irnplicsi, 

lb ) The interest of .1 fund is directed by the will to he applied for the 
mainten.nnce of the legatee during his minority. The executor toirmcnccs 
so to apply it. This is an assent to the whole of the bequest. 

(c.) A bequest is made of a fund to A, .and after him to 11. The cxc- 
rulor pays the interest of the fund to A. Tins is an implied asieni to the 
bequest to B. 

(J) Executors die after paying all the debts of the testator, but before 
satismetion of specific legacies. Assent to the legacies may be preaumed, 

(e.) A perscu to whom .a specific article lias been bcquc.athed takes 
pos^e^sion of it, and retains it vyithout any objection on the pan of the ex- 
ecutor. His assent may be presumed. 


114. The assent of an executor to a legacy imy be condl- 


. liotul. 

Conaitional .issent. ^ 1 

performed, there is no ttssent. 


and if tire condition be one which 
to enforce, and it is no: 


e lias A right 


JlliiUraiions. 


(o.) A bequeaths to B his lands of Sultanpur, which, .it the date of the 
will, ,ind at the death of A, were subject to a morfg igc for to, coo rupees. 
The e.xecutor .isients to the bequest on rondition tint B shall, within a 
limited time, p.ry the amount due on the mortgage at the tcat.itor's de.ith. 
The amount is not paid. There is no assent. 

16) The executor a-sents to .1 bequest on condition that the legatee 
shall pay him ,1 sum of money. The piyment is not made. The assent i;j 
nevtrthcless valid. 


115. When Uie executor is : 

Assent t)f executor to his 
own legacy. to it in 

when tlie bcqtjcst is to anotlier 
manner be express or implied. 

Assent shall be implied if, in 

Implied assent. 


. legatee, liis assent to his own 
is necessny to complete his title 
the b,\me way as it is iccjuircd 
person, and his assent may in like 


his manner of administering 
he does any act which 


the 

property, he does any act which is re- 
ferable to his character of legatee, and is 
not referable to his character of executor. 


lllusiraiiait. 

An executor takes the rent of a house or the interest of Government 
securities bequeathed to him, and applies it to his own use. This is assent. 
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if k ^ 

produce the aDnuify”3be^nveste?f”^^i, then a sum sufficient to 

curities as the High Cowt 


curiues as the High Court mav l. such se- 

from time to time, authorize orSt.^^ niade 


124. Where a beouest k ^ 

fte estate to the residua™ Ie4enf aTf® “’r 
curtty /or the payment of the° legac/, if it 1« becLfdTf 


125. Where the testator has bequeathed the residue of Ms 

n»!,aB"r,C':sxt S'Ztrr, i* 

tion to invest in specified se ^ -c j invested in certain 

cunues. PO'Sedse- specified securities, so much of S 
invested in securities of of f’is death, 

money, and invested in such securides!^ converted into 


version and investmenr^ last-preceding section shall bo 

ner, as the cyecutor, in his dis“refom‘,htaS 


loterL’ pj!abii inveslmeut shall be cm- 

vestment. P^c^cd, the person who would be for the 

fund when so invested cKoU .hieing entitled to the income of the 

cent, per an^m uoon «f 

the date of the testatndc "^^“^f^ct-value (to be completed as of 

aot yet have been so t'sS*' 


here, by the terms of a bequest, die legatee is endded 
where minor en- immediate payment or possession 

or PossessTorol'bcqu^esraTi f bequeathed, but 

no direction to pay to person ^ minor, and there is no direction in 
on his behalf. the will to pay it to any person on his 

shall nav ne , behalf, the executor or administrator 

by whom nr Court of the District Judge 

of adminktr Delegate, the probate was, or letters 

cLnfS ?£ i were, granted, to the ac 

Wards • nrTd onless the legatee be a ward of the Court of 

lesacv shoM^h ^ °f Court of Wards, th^ 
legacy shall be paid into that Court to his account ; 
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and such payment into the Court of the District Judge, or into 
the Court of Wards, as the case may be, shall be a suQicient dis- 
charge for the money so paid ; 

and such money, when paid in, shall be invested in the purchase 
of Government securities, which, with the interest thereon, shall be 
transferred or paid to the person entitled thereto, or otheiavise ap- 
plied for his benefit, as the Judge or the Court of Wards, as the case 
may be, may direct. 


CHAPTER XI. 

Of the Produce and Interest of Legacies.* 

1 28. The legatee of a specific legacy is entitled to the clear 
Lesai<.e’s title to produce produce thereof, if any, from the testa- 
of specific legacy. tor’s death. 

Exapiion . — A specific bequest, contingent in its terms, does 
not comprise the produce of the legacy beriveen the deatli of tlte 
testator and the vesting of the legacy. 

The clear produce of it forms part of the residue of tiie testa- 
tor’s estate. 

JtUistrations. 

(a.) A bequeaths his flock of sheep to B. Between the death of A and 
delivery by his executor, the sheep are shorn, or s^me of the ewes produce 
lambs. The wool and lambs are the property of B. 

(6.) A bequeaths his Government securities to B, but postpones the 
delivery of them till the death of C. The interest which falls due between 
the death of A and the death of C belongs to B, and must, unless he is a 
tninor, be paid to him as it is received. 

(c.) The testator bequeaths all his four per cent. Government promis- 
sory notes to A when he shall complete the age cf 18. A, if he complete 
that age, is entitled to receive the notes, but the interest which accrues in- 
respect of them, between the testator’s death and A’s completing l8, forms 
part of the residue. 

129. The legatee under a general residuary bequest is' 
Residuary legatee’s title to entitled to the produce of the residuary 
produce of residuary fund. fund from the testator’s death. 

Exeepiion . — A general residuary bequest contingent in its- 
terms does not comprise the income which may accrue upon the 


• Compare Act X. of 1865, Pt. XXXVIII. 
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Such income 
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between the death of the testator and the vesting 


goes as undisposed of. 


Illusiraiions. 

the testator’s death belongs to A.^ ^ ^ ‘"corae from 

shaU o' bis P'operty to A »h.nh. 

receive the residue^ The inon^’ that age, is entitled to 

.ha.oo.a.„rtSX«e?aUSprd'„t '* »“ 

130. Where no time has been fi.Ted for the payment of a 
’ peral legacy, interest begins to run 
from the e.xpiratioD of one year from 
the testator's death. 

tinn nff ’s bequeathed in satisfac- 

non of a debt, interest runs from the death of the testator. 

of ^ ^ ancestor 

leontee the lpo•^r pi^ce of a parent of the 

legatee, the legacy shall bear interest from the death of the testator. 

fr> niif ^ bequeathed to a minor with a direction 

deathythemstator^^''^'^‘'® 


Interest when no time fixed 
for payment of general lega- 
cy. 


here a time has been fixed for the pajroent of a 
Interest when time fixed. general legacy, interest begins to run 

from the time so fixed. 

. , interest up to such time forms part of the residue of the 
testator s estate. ^ 


Excepiton. Where the testator was a parent or a more re- 
mote ancestor of the legatee, or has put himself in the place of a 
parent of the legatee, and the legatee is a minor, the legacy shall 
bear interest from the death of the testator, unless a specific sum 
is given by the will for maintenance, or unless the will contains a 
■direction to the contraiy. 

132. The rate of interest shall be 
six per cent, per annum. 


Rate of interest. 
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133. No interest is payable on the arrears of an annuity with- 

No interest on arrears of first year front the death of tho 

annuity within first year after testator, although a period earlier than 
testator’s death. expiration of that year may have 

been fixed by the will for maldng the first payment of the annuity. 

134. Where a sum of money is directed to be invested to 
Interest on sum to be in- produce an annuity, interest is payable 

vested to produce annuity. on it from the death of the testator. 


CHAPTER Xn. 

Of the Refunding of Legacies.* 

135. An executor who has paid a legacy under the order of 
Refund of legacy paid un- ^ Jrido® is entitled to call upon the 

der Judge’s orders. legatee to refund in the event of the 

assets proving insufficient to pay all the legacies. 

136. When an executor has voluntarily paid a legacy, he 
No refund if paid volun- canuot call upon a legatee to refund in 

tarily. the event of the assets proving insuffi- 

cient to pay all the legacies. 

137. When the time prescribed by the will for the perform- 

_ , , , , , ance of a condition has elapsed, without 

com2“"due”on%e^rformance ^^e condition having been performed, 
of condition within further and the executor has thereupon, without 
time allowed. fraud, distributed the assets, in such 

case, if further time has, under the second clause of this section, 
been allowed for the performance of the condition, and the condi- 
tion has been performed accordingly, the legacy cannot be claimed 
from the executor, but those to whom he has paid it are liable to 
refund the amount. 

Where the will requires an act to be performed by the legatee 
within a specified time, either as a condition to be fulfilled before 
the legacy is enjoyed, or as a condition upon the non-fulfilment of 
which the subject-matter of the bequest is to go over to another 
person, or the bequest is to cease to have effect, the act must be 


* Compare Act X. of 1865, Ft. XXXIX. The provisions in Ch. XII. 
as to an executor apply also to an administrator v/ith the will annexed.— •- 
See 3, 148, infrdi. 
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^rfonned within the time specified, unless the performance of it 
'be prevented by fraud: in winch case such further time shall be 
Billowed as is requisite to make up for the delay caused by such 
■fraud. 


138. When the executor has paid away the assets in legacies, 
When each legatee com- he is afterwards obliged to discharge 
pellable to refund in proper- a debt of which he had no previous no- 

. tice, he is entitled to call upon each 
legatee to refund in proportion. 


139.*' Where an executor or administrator has given such 
c . notices as the High Court may, by any 

general rule to be made from time to 
time, prescribe for creditors and others to send in to him their 
claims against the estate of the deceased, he shall, at the expiration 
of the time therein named for sending in -claims, be at liberty to 
distribute the assets to, or any part thereof in discharge of, such 
lawful claims as he knows of, and shall not be liable for the assets 
so distributed to any person of whose claim he has not had notice 
at the time of such distribution ; 


but nothing herein contained shall prejudice the right of any 

_ , ,, , creditor or claimant to follow the assets 

Cdto m.y follow 

persons who may have received the same respectively. 


140 .^' A creditor who has not received payment of his debt 
Creditor may call upon le- may Call upon a leptee who has receiv- 
gatee to refund. ed payment of his legacy to refund, 

whether the assets of ihe testator’s estate were or were not sufficient 
at the time of his death to pay both debts and legacies and whe- 
ther the payment of the legacy by the executor was voluntary or 
not 


141. If the assets were sufficient to satisfy all the legacies at 
„ , ^ r 4 of the testator’s death, a legatee 

-ho has not r^eivad payment of 
section 140, cannot oblige legacy, or who has been coinpeliea to 
one paid in full to refund. refund, under the last-preceding section, 
cannot oblige one who has received payment in full to refund, 
whether the legacy were paid to him with or without suit, altnougn 


* For limitation of suits to compel a refund under ss, 139 and 140 , see 
the Indian Limitation Act (XV. of 1877 ), Sch. If., Mo. 43- 
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-the assets have subsequently become deficient by the wasting- of 
the executor. 

142. If the assets were not sufficient to satisfy all the legacies 

When unsatisfied legatee tinie o£ the teslaior s death, a 

must first proceed against legatee who has not received pa}Tnent 
executor, if solvent. of legacy must, before he can call 

on a satisfied legatee to refund, first proceed against die executor, 
if he is solvent; but, if the executor is insolvent, or not liable to 
pay, the unsatisfied legatee can oblige each satisfied legatee to re- 
fund in proportion. 

143. The refunding of one legatee to another shall not e.x- 
Limit to refunding of one cced the sum by which the satisfied 

legatee to another. legacy Ought to have been reduced if 

the estate had been properly administered. 


Jllusintion, 

A has bequeathed 240 rupees to B, 480 rupees to C, and 720 rupees to 
D. The assets are only 1,200 rupees, and, if properly administered, would 
give 200 rupees to 8, 400 rupees to C, and coo rupees to D. C and D 
have been paid their legacies in full, leaving nothing to B, B can oblige 
C to refund So rupees, and D to refund 120 rupees. 

Refunding to be without 144. The refunding shall in all 

interest. cases be without interest. 

145. The surplus or residue of the deceased’s property, after 
Residue after usual pay- pajmcnt of debts and legacies, shall be 
ments to be paid to residuary paid to the residuary legatee when any 
^® 2 atee. appointed by die will. 

145 A." Where a person not having his domicile in British 

c . f D • India has died, leaving assets both in 

iransferof assets from Bn- ^ j • .u . • 

fish India to executor or ad- British India, and, m the country m 
minisirator in country of which he had Iiis domicile at the time of 
domicile for distribution. hjg death, and there have been a grant 

of probate or letters of administraticn in British India with respect 
to the assets there and a grant of administration in the country of 
domicile with respect to the assets in that country, the executor or' 
administrator, .as the case may be, in British India, after having 
given such notices as are mentioned in section 139 , and after 


,,, 14SA has been inserted by the Probate and Administration Act 
(II. of 1890), 3. 16. 



48 


PROBATE AND ADMINISTRATION. 


[Act V. 


having discharged, at the expiration of the time herein named,, 
such lawiul claims as he knows of, may, instead of himself distri- 
buting any surplus or residue of the deceased’s property to persons 
residing out of British India, who are entitled thereto, transfer, with 
the consent of tire executor or administrator, as the case may be, 
in tire country of domicile, the surplus or residue to him for 
distribution to tliose persons. 


CHAPTER Xm. 

Ok the Liability of an Executor or Administrator for 
Devastation.’'" 

146. When an executor or administrator misapplies the estate 
Liability of executor or ad- of the deceased or subjects it to loss or 
ministrator for devastation. damage, he is liable to make good the 
loss or damage so occasioned. 

Jllusirattons, 

{a.) The executor pays out of the estate an unfounded claim. He is 
liable to make good the loss caused by the payment. 

(6.) The deceased had a valuable lease renewable by notice, which the 
executor neglects to give at the proper time. The executor is liable to make 
good the loss caused by the neglect. 

(r.) The deceased had a lease of less value than the rent payable for it, 
but terminable on notice at a particular time. The executor neglects to give 
the no* ice. Pie is liable to make good the loss. 

14'7. When an executor or administrator occasions a loss to 
For neglect to get in any the e.state by neglecting 10 get in any 
part of property. part oE the property of the deceased, he 

is liable to make good the amount. 

JUusiraiions. 

(cr.) The executor absolutely releases a debt due to the deceased from a 
solvent person, or compounds with a debtor who is able to pay in fail. 1 he 
executor is liable to make good the amount so lost. 

(jb.) The executor neglects to sue for a debt till the debtor is able to 
plead the Act for the limitation of suits,t and the debt is thereby, mst to e 
estate. The executor is liable to make good the amount of the debt. 


* Compare Act X. of iS6s, Pt- XL. ' 
t See Act XV. of 1877, moot Act IX. of igoS. 
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CHAPTER XIV. 

Miscellaneous. 

148 In Chapters VEI., IX., X., and XH. of this Act, the 
, . provisions as to an executor shall apply 

Jsrwitftifannextt also to an administrator with the wffl 

annexed. 


'Saving clause. 


149. 

shall — 


Nothing herein contained 


(a) validate any testamenta^ dispositions which would other- 

wise have been invalid ; 

(b) invalidate any such disposition which would otherwise 

. have been valid ; 

(c) deprive any person of any right of maintenance to which 

he would otherwise have been entitled , or 
(ti) affect the rights, duties, and privileges of tire Adminis- 
trator-General of Bengal, Madras, or Bombay.*' 

150 No proceedings to obtain probate of a will or letters of 

administration to the estate of any Hindu, 
. exem"i'ted Muhammadan, Buddhist, or persons ex- 

fccmTictS ACM.' be empted under section 332 ot the Mao 
granted only under this Act. Succession Act, i865,t shall be instituted 

in any Court in British India except under this Act. 

151. \_Ripeal of por Hons of Act XXVII. of /6’6o.] Repealed 
by the Succession Certificate Act {VII. of i88gi) 


152. The grant of 

Grant of probate or ad- 
ministration to supersede cer- 
tiHcate under Act XXVII. _ of 
i860 or Bombay Regulation 
VIII. of 1827. 

of 1827; and when, at 
letters, any suit or other 


probate or letters of administration under 
this Act, in respect of any property, shall 
be deemed to supersede any certificate 
previously granted in respect of the same 
property under| Act No. XXVH. of 
1 860, § or Bombay Regulation No. VEIL 
the time of the grant of such probate or 
proceeding instituted by the holder of such 


• See Act II. of 1874. 

f H^fthl^Ss “the said,” being repealed by the Repealing and 

“I S.co=ssio„ ChScal. 

Act (VII. of 1889) ; but see saving in s. 2 of the latter Act. 

Act V. 188I.— 4. 
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certificate regarding such property is pending, the persons to whom 
such grant is made shall, on applying to the Court in which sudi 
suit or proceeding is pending, be entitled to take the place of such 
holder in such suit or proceeding : 

Provided that, when any certificate is superseded under this 
section, all payments made to the holder of such certificate in 
ignorance of such supersession shall be held good against claims 
under the probate or letters of administration. 

158 . [^Amendmeni of Court Fees Act ( VIJ. of r^yo.)] Repealed 
hy the Succession Certificate Act {VIL of i 88 g). 

Amendment of Hindu Wills 154 - The following amendments 

Act, 1S70. shall be made in the Hindu Wills Act, 

1870* (namely) : — 

{a.) For the portion of section 2 commencing with the words 
“section 179.” and ending with the words, “ administrator with the 
will annexed," the words, “ and section 187," shall be substituted. 

{b.) The third clause of section 3 and the last clause of section 
6 shall be repealed. 

{c.) In section 6, for the words “ one hundred and three and 
one hundred and eighty-two,” the words “ and one hundred and 
- three," shall be substituted. 

155 . All grants of probate of the will or letters of adminis- 
Vahdatioo of grants of pro- tration to the estate of any deceased 

bateand administration made Hindu, Muhammadan, or Buddhist, or 
in British Burma. person exempted under section 332 

of the Indian Succession Act, 1865,! which, before this Act comes 
into force, have been made in British Burma,^ shall, whenever such 
grant would have been lawful if this Act had been in force, be 
deemed to have been made in accordance with law. 

156 . \Amendmeni of Limitation Act, Repealed by Act 

IX. of igo 8 . 


* See Act XXI. of 1870. 

t Act X. of 1865. ’ „ r A,.! /v’X: 

+ Read now “ Lower Burma.” See the Upper Burma Laws Act (AA. 

of 1886), s. 4. 
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Whaa a grant of probate or letters of administra- 
*■ ’ , , j lion is revoked or annulled under this 

iJforutKBoPSminisC Act, the person to lAom the giant was 
Son. made shall forthrwth deliver up the pro- 

bate or letters to the Court wiuch made the grant. 

(2) If such person wilfully, and without sufficient cauK, onnte 
so to deliver up the probate or letters, he shall be p^^ed with 
fine which may extend to one thousand imprison- 

ment which may extend to three months, or with both. 


« S. IS 7 has been added by the Probate and Administration Act (Vi. 
CjiE aSSp), 3. 17. 
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THE PROVINCIAL INSOLVENCY ACT. igo7- 

. (Act No. in. of 1907 )- 

Passed by the Goveesok-General op Indu in Coracit. 
Jitcmid His JSxccUmcy's Assmt on the isth March, igoj. 


4 nS -.Acl to comolidall and amend the Law rllaling to Insotm in 

■ ^ ‘ 1171.00 administered b, Conrts hewing Jnrtsdsctwn 
Quhide Ihe Prmditicy-iowns and the Town of Rangoon. 

Whereas U is expedient to consolidate and 
rela J toTr^^^^lvency in BriU India as administered by Courts 

hlTi jurisdiction outside the Presidency-towns and the Town of 
Rangoon ; It is hereby enacted as follows : 


Short title, extent, and 

commencement. 


1 . (/) This Act may be called the 
Provincial Insolvency Act, 1907: 


It extends to the whole of British India except the Sche- 
duled Districts : and 

(3) It shall come into force on the first day of January 1908. 

2. (0 In diis Act, unless there is 
-Definitions. anything repugnant in the subject or 

context, — 

available act of insolvency” means any act of insol- 
viravailable for ao msolvency-patWor, at to date 
of the presentation of the petition on which the order 
of adjudication is made : 

(h'S “creditor” includes a decree-holder, “ debt ” includes 
® a udgment-debt, and “debtor” includes a judg- 
ment-debtor; . 

(c^ “District Court” means the principal Civil Court of 
' ’ S rinal jurisdiction in any pa pside the local 
JSS" for the time being of the Presidency-towns, 
and of the Town of Rangoon . 

(i) “ prescribed ” means prescribed by rules made under 
this Act : 
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(tf) “property" includes any property over which or the 
profits of which any person has a disposing power 
which he may exercise for his own benefit : 

(/) “secured creditor" includes a landlord who, under 
any enactment for the time being in force, has a 
charge on land for the rent of that land ; and 

(^) “ the Court " means the Court exercising jurisdiction 
under this Act. 


(2) Save as herein otherwise provided, all words and expres- 
sions defined in the Code of Civil Procedure* shall have the same 
meanings as those respectively assigned to them in the said Code.* 

, . . 3 . (/) The District Courts shall be 

Insolvency-jufis tc ion. Courts having jurisdiction under this 

Act : 


Provided that the Local Government may, with the previous 
sanction of the Governor-General in Council, by notification in the 
local official Gazette, invest any Court subordinate to a District 
Court with jurisdiction in any class of cases, and any Court so in- 
vested shall, within the local limits of its jurisdiction, have con- 
current jurisdiction with the District Court under this Act. 

(2) For the purposes of this Act, a Court of Small Causes 
shall be deemed to be subordinate to the District Court. 


Acts of insolvency. 


4. A debtor commits an act of in- 
solvency in each of the following cases, 


namely — 

(a) if, in British India or elsewhere, he makes a transfer of 
his property to a third person for the benefit of his 


creditors generally ; 

(i) if, in British India or elsewhere, he makes a transfer of 
his property, or of any part thereof, with intent to 
defeat or delay his creditors ; 

(c) if, in British India or elsewhere, he makes any transfer of 
his property, or of any part thereof, or of any interest 
therein, which would, under this or any other * 
ment for the time being'in force, be void as a frau 
ulent preference if he were adjudged an insolvent. 


* Act XIV. of 1882, 
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(d) if, with intent to defeat or delay his creditors,— 

(0 he departs or remains out of British India, 

(h) he departs from his dsvelling-house or usual place of 
business, or otherwise absents himself, 

(ki) he secludes himself so as to deprive his creditors of 
the means of communicating with him ; 

(if) if any of his property has been sold in execution of the 
decree of any Court for the payment of money; 

(/) if he petitions to be adjudged as insolvent under the 
provisions of this Act ; 

(^) if he gives notice to any of his creditors that he has 
suspended, or -that he is about to suspend, payment 
of his debts ; 

(A) if he is imprisoned in execution of the decree of any 
Court for the payment of money. 

Explanation . — For the purposes of this section, the act of an 
agent may be the act of the principal. 


5. Subject to the conditions specified in this Act, if a debtor 
0 commits an act of insolvency, an insol- 

e 1 ion an a ]u ica ion. vency-petition may be presented, either 

by a creditor or by the debtor, and the Court may, on such petition, 
make an order (hereinafter called an order of adjudication) adjudg- 
ing him an insolvent. 


Explanation . — The presentation of a petition by the debtor 
■shall be deemed an act of insolvency wittiin the meaning of this 
section, and, on such petition, the Court may make an order of 
adjudication. 

6. (/) Every insolvency-petition shall be in writing, and shall 
Presentation and admission be signed and Verified in the manner 
-of petition. prescribed by the Code of Civil Proce- 

dure* for signing and verifying plaints, and the procedure laid 
down by the said Code with respect to the admission of plaints shall, so 
far as it is applicable, be followed in the case of such petitions. 

( 2 ) Every insolvency-petition shall be presented to a Court 
having jurisdiction under this Act in any local area in which the 
•debtor ordinarily resides or carries on business, or personally works 


* Act V. of 1908 
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for gain, or, if he has been arrested or imprisoned, where he is in 
custody. 

(j) The debtor shall not be entitled to present an insolvency- 
petition unless — 

(rt) his debts amount to five hundred rupees; or 

(3) he has been .t nested or imprisoned in execution of the 
decree of any Court for the payment of money; or 

(c) an order of attachment in execution of such adecreehas- 
‘ been made, and is subsisting, against his property. 

(^) A creditor shall not be entitled to present an insolvency- 
petition against a debtor unless — 

(fl) the debt owing by the debtor to the creditor, or, if two 
or mere creditors join in the petition, the aggregate 
atrouiit cf debts owing to such creditors, amounts- 
to five hundred rupees, and 

(3) the debt is a liquidated sura payable either immediately, 
or at seme certain future lime, and 

(c) the act of insolvency on which the petition is grounded 
has occurred within three months before the pre- 
sentation of the petition. 

(y) If the petitioning creditor is a secured creditor, he shalb 
in his petition, eitlier state that he is willing to relinquish his security 
for the benefit cf the creditors in the event of the debtor being 
adjudged insolvent, or give an estimate of the value of his security. 
In the latter case, he may be admitted as a petitioning creditor to 
the extent of the balance cf the deb: due to him after deducting 
the value so estimated in the same way as if he were an unsecured 
creditor. 


(6) No insolvency-petition shall be presented against any 
corporation, or against any association or company, registered under 
any enactment for the time being in force. 


7 . No petition, 

Withdrawal of petitions, 


whether presented by a debtor, or by a cre- 
ditor, shall be withdrawn without the- 
leave of the Court. 


8. Where two or more insolvency-petitions are presented 

against the same debtor, or where 
Consolidation of petitions, ggp^j-gte petitions are presented against 
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joint debtors, the Court may consolidate the proceedings or any 
oi them on such terms as the Court thinks fit. 

' 9 . Where the petitioner does not proceed with due diligence 

Power to charge carriage oti his petition, the Court may substitute 
of proceedings. as petitioner any other creditor to whom 

the debtor may be indebted in the amount required by this Act in 
the case of a petitioning creditor. 

10 . If a debtor, by or against whom an insolvency-petition has 
Continuance of proceedings been presented, dies, the proceedings 
on death of debtor. in the matter shall, unless the Court 

otherwise orders, be continued as if he were alive. 


11. (/) Every 

Contents of petition. 


insolvency-petition presented by a debtor 
shall contain the following particulars, 
namely — 


(a) a statement that the debtor is unable to pay his debts; 

(i) the place where he ordinarily resides or carries on businessi 
or personally works for gain, or, if he has been arrested 
or imprisoned, the place where he is in custody ; 

(c) the Court (if any) by whose order he has been arrested 
or imprisoned, or by which an order has been made 
for the attachment of his property, together with 
particulars of the decree in respect of which any 
such order has been made : 

(fif) the amount and particulars of all pecuniary claims 
against him, together with the ’ names and resi- 
dences of his creditors, so far as they are known to, 
or can, by the exercise of reasonable care and dili- 
gence, be ascertained by, him ; 

(e) the amount and particulers of all his property, together 
with — 

(i) a apecification of the value of all such property not 
consisting of money ; 

(«) the place or places at which any such property is to 
be found ; and 

(in) a declaration of his willingess to place at the dis- 
posal of the Court- all such property save in so 
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far as it includes such particulars (not being his 
books of account) as are exempted, by the Code 
cf Civil Procedure * or by any other enactment 
far the time being in force, from liability to attach- 
ment and sale in execution of a decree. 

(2) Every insolvency-petition presented by a creditor or creditors 
shall set forth the particulars regarding the debtor specified in 
clause {b) of sub-section {j), and shall also specify— 

(a) the act of insolvency committed by such debtor, toge- 
ther with the date of its commission ; and 

( 3 ) the amount and particulars of bis or their pecuniary 
claim or claims against such debtor. 

12 . (/) Where an insolvency-petition is admitted, the Court 
Procedure on admission shall make an order fixing a date for 

of petition. hearing the petition. 

(a) Notice of the order under sub-section (/) shall be given 
to creditors by publication in the local official Gazette, and in such 
other manner as may be prescribed. 

(j) Where the debtor is not the petitioner, notice of the order 
under sub-section (/) shall be served on him in the manner pro- 
vided for the service of summons. 

13 . At the time of making the order refened to in section 12, 
Interim proceedings sub-section (/), or at any Subsequent 

apnst debtor. time before adjudication, the Court may, 

either of its own motion, or on the application of any creditor, 
make one or more of the following orders, namely — 

(/) order the debtor to give reasonable security for his 
appearance until final orders are made upon the 
petition, and direct that, in default cf giving such secu- 
rity, he shall be detained in the civil prison, 

(2) order the appointment of an interim receiver of the 
property of the debtor, or of any part thereof, 

(y) order the attachment by actual seizure of the whole or 
any part of the property in the possession, or under 
the control, of the debtor, other than such particulars 
(not being his books of account) as are exempted. 


* Act V. of igo8. 
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by the Code of Civil Procedure,* or by any other 
enactment for the time being in force, from liability 
to attachment and sale in execution of a decree, 

(^) order a warrant to issue, with or without bail for the 
arrest of the debtor, and direct either that he be 
detained in the civil prison until the disposal of the 
petition, or that he be released on such terms as to 
security as may be reasonable and necessary : 

Provided that an crder under clause (;?), clause (j), or clause 
if) shall not be made unless the Court is satisfied that the debtor, 
with intent to defeat or delay his creditors, or to avoid any process 
of the Court, — 

(r) has absconded or has departed from the local limits 
of the jurisdiction of the Court, or is about to abs- 
cond or to depart from such limits, or is remain- 
ing outside them, or 

(rr) has failed to disclose, or has concealed, destroyed, 
transferied, or removed from such limits, or is 
about to conceal, destroy, transfer, or remove from 
such limits, any documents likely to be of use to 
his creditors in the course of the hearing, or any 
part of his property other than such particulars 
as aforesaid. 


X4 

• Procedute at hearing. 


(/) On the day fixed for the hearing of the petition, or on 
any subsequent day to which the hearing 
may be adjourned, the Court shall 
require proof — 

(a) that the creditor or the debtor, as the case may be, is 
entitled to present the petition. 


{i) that the debtor, if he does not appear on a petition pre- 
sented by a creditor, has been served with notice of the 
order referred to in section la, sub-section (/), and 

(f) that the debtor has committed the act of insolvency al- 
leged against him. 


(2) The Court shall also examine the debtor, if he is present, 
as to his conduct, dealings, and property in the presence of such 
■creditors as appear at the hearing, and the creditors shall have the 
right to question the debtor thereon. 
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(j) The Court shall, if sufficient cause is shown, grant time to 
the debtor, or to any creditor, to produce any evidence which 
appears to it to be necessary for the proper disposal of the petition. 

(^) A memorandum of the substance of the examination of the 
debtor and of any other oral evidence given shall be made by the 
Judge, and shall form part of the re:ord of the case. 


15. (/) Where the Court is not satisfied with the proof of the 

right to present the petition, or of the 
^ ssrvjce of notice on the debtor as re- 

quired by section 12 , sub-section (^), or of the alleged act of in- 
solvencey, or is satisfied by the debtor that he is able to 
pay his debts, or that, for any other sufficient cause, no order ought 
to be made, the Court shall dismiss the petition. 


( 5 ) Where a petition presented by a creditor is dismissed 
under sub-section (/), and the Court is satisfied that the petition was 
frivolous or vexatious, the Court may, on the application of th e 
debtor, award against such creditor such amount, not exceeding 
one thousand rupees, as it deems a reasonable compensation to 
the debtor for the expense or injury occasioned to him by the 
petition and the proceedings thereon, and such amount may be 
realized as if it were a fine. 


(j) An award under this section shall bar any suit (for com- 
pensation in respect of such petition and the proceedings thereon. 


16. (/) Where a petition is not dismissed under the preceding 
.. section, and the debtor is unable to 

^ propose any composition or scheme 

which shall be accepted by the creditors and approved by the 
Court in the manner hereinafter provided, the Court shall make 
an order of adjudication. 

( 2 ) On the making of an order of adjudication — 

(a) the whole of the property of the insolvent, save in so far 
as it includes such particulars (not being bis hooks 
of account) as are exempted, by the Code of Livi 
Procedure,* or by any other enactment for the tmie 
being in force, from liability to attachment and sa e 
in execution of a decree, shall vest in the ° j 
in a receiver as hereinafter provided, and s 
become divisible among the creditors, and 


* Act XIV. of 1883. 
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(3) the insolvent, if in prison for debt, shall be released ; 

, and thereafter, except as provided by this Act, no creditor to 
■whom the insolvent is indebted in respect of any debt provable- 
under this Act shall, during the pendency of the insolvency-pro- 
ceedings, have any remedy against the property or person of the 
insolvent in respect of the debt, or commence any suit or other 
legal proceeding, except with the leave of the Court, and on such 
terms as the Court may impose. 

(j) For the purposes of sub-section (a), clause (a), all goods 
being, at the date of the presentation of the petition oix wiiich the 
order is made, in the possession, order, or disposition of the insol- 
vent in his trade or business, by the consent and permission of the 
true owner, under such circumstances that he is the reputed owner 
thereof, shall be deemed to be the properly of the insolvent. 

(^) All such property as may be acquired by, or devolve on,, 
the insolvent after the date of an order of adjudication, and before 
his discharge, shall forthwith vest in the Court or receiver, and 
become divisible among the creditors in accordance with the pro- 
visions of sub-section (a), clause pr). 

( 5 ) Nothing in this section shall affect the power of any 
secured creditor to realize or oiheiwise deal with his security in the 
same manner as he would have been entitled to realize or deal with 
it if this section had not been passed. 

( 6 ) An order of adjudication shall relate back to, and take 
effect from, the date of the presentation of the petition on which 
it is made. 

( 7 ) Notice of an order of adjudication stating the name, ad- 
dress, and description of the insolvent, the date of the adjudication,, 
and the Court by which the adjudication is made, shall be publish- 
ed in the local official Gazette, and in sucii other manner as may 
be prescribed. 

17. If, in any case in which an order of adjudication has 
Power to cancel one of been made, it shall be proved to the- 
“° 5 “"ent orders of adjudi- Court by which such order was made 

that insolvency-proceedings are pending 
in another Court against the same debtor, and that Uie property of 
me debtor can be more conveniently distributed by such other 
Court, the Court may rescind the order of adjudication, and stay 
ml proceedings, or dismiss the petition on such terms (if any) as the 
Court thinks fit. 
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18. (/) The Court may, at the time of the order of adjudica- 

Appointment of receiver. ^ny time afterwards, appoint 

a receiver for the property of the insol- 
vent, and such property shall thereupon vest in such receiver. 


( 2 ) Subject to such conditions as may be prescribed, the 
Court may — 

(a) require the receiver to give such security as it thinks fit 
duly to account for what he shall receive in respect 
of the property ; and, 

(3) by general or special order, fix the amount to be paid 
as remuneration for the services of the receiver out 
of the assets of the insolvent. . 

(j) Where the Court appoints a receiver, it may remove the 
person, in whose possession or custody any such property as afore- 
said is, from the possession or custody thereof : 

Provided .that nothing in this section shall be deemed to 
authorize the Court to remove from the possession or custody of 
property any person whom the insolvent has not a present right so 
to remove. 


{4) Where a receiver appointed under this section- 

fa) fails to submit his accounts at such periods and in such 
form as the Court directs, or 

(<J) fails to pay the balance due from him theieon as the 
Court directs, or 


(tf) occasions loss to the property by his wilful default or 
gross negligence, 

the Court may direct his property to be attached and sold, and 
may apply the proceeds to make good any balance found to be ue 
from him or any loss so occasioned by him. 


19. (/) The Local Government may appoint such persons as 

,0 appobt Offidal it tWnfa « (■<> >>= 

Receivers. ceivers ”) to be receivers under this Aci 

within such local limits as it may prescribe. 


( 2 ) Where any Official Receiver has been so appomte 
local limits of the jurisdiction of any Court having juris ic 
der this Act, he shall be the receiver for the purpose 0 e j 
appointing a receiver issued by any such Court unless * 

for special reasons, otherwise directs. 
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( 3 ) Any sum payable under section 18 , sub-section ( 5 ), 
clause (3), in respect of the services of an Official Receiver, shall be 
credited to such fund as the Local Government may direct. 

(^) Every Official Receiver shall receive such remuneration 
out of the said fund or otherwise as the Local Government may 
fix in this behalf, and no remuneration whatever beyond that so 
fixed shall be received by the Official Receiver as such. 

20. Subject to the provisions of this Act the receiver shall, with 
Duties and powers of re- all convenient speed, realize the property 
ceiver. of the debtor, and distribute dividends 

among the creditors entitled thereto, and for that purpose may — 

(a) sell all or any part of the properly of the insolvent ; 

(3) give receipts for any money received by him ; 

and may, by leave of the Court, do all or any of the following 
things, namely — 

(c) carry on the business of the insolvent so far as may be 

necessary for the beneficial winding-up of the same; 

(d) institute, defend, or continue any suit or other legal pro- 

ceeding relating to the property of the insolvent ; 

(d) employ a pleader or other agent to take any proceedings^ 
or do any business, which may be sanctioned by the 
Court ; 

(/) accept, as the consideration for the sale of any property 
of the insolvent, a sum of money payable at a future 
time subject to such stipulations as to security and^ 
otherwise as the Court thinks fit ; 

(g) mortgage or pledge any part of the property of the in- ■ 
solvent for the purpose of raising money for the 
payment of his debts ; 

(A) refer any dispute to arbitration, and compromise all ' 
debts, claims, and liabilities, on such terras as may' 
be agreed upon ; 

(i) divide in its existing form amongst the creditors, accord- 
ing to its estimated value, any property which, from 
its peculiar nature or other special circumstances, 
cannot readily or advantageously be sold. 
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21. (/) In any local area in which a declaration has' been 
Special provisions in re* made under section 330* of the Code of 
gardto immoveable property. Civil Procedure, and is in force, no sale 
of immoveable property paying revenue to the Government, or held 
or let for agricultural purposes, shall be made by the receiver ; but, 
after the other properly of the insolvent has been realized, the Court 
shall ascertain — 

(a) the amount required to satisfy the debts proved under 
this Act after deducting the moneys already received, 

(р) the immoveable property of the insolvent remaining un- 

sold, and 

(с) the incumbrances (if any) existing thereon, 

and shall forward a statement to the Collector containing the parti- 
culars aforesaid ; and thereupon the Collector shall proceed to 
raise the amount so required by the exercise of such of the powers 
conferred on him by sections 322 to 325 ! of the said Code as he 
thinks fit, and subject to the provisions of those sections, so far as 
they are applicable, and shall hold at the disposal of the Court all 
sums that may come to his hands by the exercise of such powers. 

(5) Nothing in this Act shall be deemed to affect any pro* 
visions of any enactment for the time being in force prohibiting or 
restricting the execution of decrees or orders against immoveable 
property ; and any such provisions shall be deemed to apply to the 
enforcement of an order of adjudication made under this Act as if it 
were such a decree or order. 


22. If the insolvent or any of the creditors or any other person 
Appeal to Court against is aggrieved by any act or deci^on of the 
receiver. receiver, he may apply to the Court, ana 

the Court may confirm, reverse, or modify the act or decision com- 
plained of, and make such order as it thinks just : 

Provided that no application under this section shall be 
entertained after the expiration of twenty-one days from the date 
of the order of decision complained of. 


* This reference to s. 320 of Act XIV. of 1882 (the old and ““w re- 
pealed Code) should now mean to apply to ss. 68, 70, and 71 or Ac 
iqq8 (the new Code repealing the former m ioio.) , 

^ t Instead of these sections {322*35) of the old Code, of Cwd Ptoceduce, 
Act XIV. of 18S2 (which has entirely been repealed and replace y 
Code, Act V. of 1908), see now the Third Schedule of the A 
tioned. 
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23. Where no receiver is appointed, the Court shall have all 
Powers of Court if no re- the rights, of, and may e.vercise all the 
ceivcr appointed. powers conferred on, a receiver under 

this Act. 


24. (/) All persons alleging themselves to be creditors of the 
_ , , , , ... insolvent in respect of debts provable 

Schedule of ,1..^ 

their resipective debts by producting evidence of the amount and 
particulars thereof, and the Court shall, by order, determine the 
persons who have proved themselves to be creditors of the insolvent 
in respect of such debts, and the amount of such debts respectively, 
and shall frame a schedule of such persons and debts : 


Provided that, if, in the opinion of the Court, the value of any 
debt is incapable of being fairly estimated, the Court make an 
order to that effect, and thereupon the debt shall not be included 
in the schedule. 


(;?) A copy of every such schedule shall be posted in the 
Court-house, 


(j) /\ny creditor of the insolvent may, at any time before the 
discharge of the insolvent, tender proof of his debt, and apply to the 
Court for an order directing his name to be entered in the schedule 
as a creditor in respect of any debt provable under this Act, and 
not entered in the schedule, and the Court, after causing notice to 
be served on the insolvent and the other creditors, and, hearing 
their objections (in any), shall comply with or reject the application. 

25. (/) A debt may be proved under this Act by delivering, 

, or sending by post in a registered letter. 

Mode of proof. the Court, an affidavit verifying the 

debt. 

( 2 ) The affidavit shall contain or refer to a statement of 
account showing the particulars of the debt, and shall specify the 
vouchers (if any) by which the same can be substantiated. The 
Court may at any time call for the production of the vouchers. 

26. (/) Where the receiver thin ks that a debt has been impro- 
Disaliowance and reduction perl/ entered In the schedule, the Court 

of entries in schedule. may, on the application of the receiver, 

and after notice to the creditor, and such inquiry (if any) as the 
Court thinks necessary, expunge such entry, or reduce the amount 
of the debt. 
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( 2 ) The Court may also, after like inquiry, expunge an entry 
or reduce the amount of a debt upon the application of a creditor 
where no receiver has been appointed, or where the receiver de- 
clines to interfere in the matter, or, in the case of a composition or 
scheme, upon the application of the debtor. 

27 . (/) Where a debtor, whether before or after the making 
Compositions and schemes of an Order or adjudication, submits a 
of arrangement. proposal for a composition in satisfaction 

of his debts, or a proposal for a scheme of arrangement of his 
affairs, the Court shall fix a date for the consideration of the pro- 
posal, and shall issue a notice to all creditors by publication in the 
local official Gazette, and in such other manner as may be prescribed. 

( 2 ) If, on the consideration of the proposal, a majority in 
number, and three-fourths in value, of all the creditors whose debts 
are proved, and who are present in person or by pleader, resolve to 
accept the proposal, the same shall be deemed to be duly 
accepted by the creditors. 

(j) The debtor may, at the meeting, amend the terms of his 
proposal if the amendment is, in the opinion of the Court, calculated 
to benefit the general body of creditors. 

(^) Where the Court is of opinion, after hearing the report of. 
the receiver if a receiver has been appointed, and after considering 
any objections which may be made by or on behalf of any creditor, 
that the terms of the proposal are not reasonable, or are not calcu- 
lated to benefit the general body or creditors, the Court shall refuse 
to approve the proposal. 

(5) If any facts are proved, on proof of which the Court would 
be required either to refuse, suspend, or attach conditions to the 
debtor's discharge, the Court shall refuse to approve the proposal 
unless it provides reasonable security for payment of not less than, 
six annas in the rupee on all the unsecured debts provable against 
the debtor's estate. 

( 6 ) In any other case, the Court may either approve or refuse- 
to approve the proposal. 

(7) If the Court approves the proposal, the terms shall be 
embodied in an order of the Court, and the Court shall frame a 
schedule in accordance wiih the provisions of section 24, the order 
of adjudication (if any) shall be annulled, ■ and the composition or 
scheme shall be binding on all the creditors entered in the said 
schedule so far as relates to any debts entered therein. 
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(S) If default is made in the payment of any instalment due- 
in Dursuance of the composition or scheme, or if it appears to the 
Court that the composition or scheme cannot proceed without m- 
iustice or undue delay, or that the approval of the Court was ob- 
tained by fraud, the Court may. if it thinks fit, adjudge the debtor 
insolvent, and annul the composition or scheme, but without pre- 
iudice to the validity or any transfer or payment duly made, or of 
anvthing duly done under or in pursuance of the composition or 
scheme When a debtor is adjudged insolvent under this sub- 
section all debts provable in other respects which have been con- 

traded before the date of such adjudication shall be provable m 
the insolvency. 

(o) No composition or scheme shall be approved by the Court 
which does not provide for the payment, in priority to other debts, 
of all debts directed to be so paid in the distribution of the properly 
of an insolvent. 

28. ( /) Save as provided by sub-section (i?), all debts and 
' ^ , j liabilities, present or future, certain or 

^^Debts pfovab e un er contingent, to which the debtor is subject 

when he is adjudged an insolvent, or to which he rnay become 
subject before his discharge by reason of any obligation incurred 
before the date of such adjudication, shall be deemed to be debts 
provable under this Act. 

( 2 ) Demands in the nature of unliquidated damages arising 
otherwise than by reason of a contract or breach of trust shall not 
be provable under this Act. 

29 A creditor may prove for a debt not payable when the 
* debtor is adjudged an insolvent as if it 

® ^ were payable presently, and may receive 

dividends equally with the other creditors, deducting therefrom 
only a rebate of interest, at the rate of six per centum per annum 
computed from the declaration of a dividend to the time when the 
debt would have become payable, according to the terms on which 
it was contracted. 

30 Where there have been mutual dealings between an 

insolvent and a creditor proving or 
Mutual dealings and set>off. diiming to prove a debt under this Act, 

an account shall be taken of whafis due from the one party to the 
other in respect of such mutual dealings, and the sum due from 
the one party shall be set off against any sum due from the other 
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parly, and the balance of the account, and no more, shall be claim- 
ed or paid on either side respectively. 

31. (/) Where a secured creditor realizes his security, he may 

Secured creditors. balance due to him after 

deducting the net amount realized. 

(^) Where a secured creditor relinquishes hla security for the 
general benefit of the creditors, he may prove for his whole debt. 

(j) Where a secured creditor does not either realize or relin- 
quish his security, he shall, before being entitled to have his debt 
entered in the schedule, state in his proof the particulais of his 
security, and the value at which he assesses it, and shall be entitled 
to receive a dividend only in respect of the balance due to him 
after deducting the value so assessed. 

(.jt) Where a security is so valued, the Court may, at any time 
before realisation, redeem it on payment to the creditor of the assessed 
value. 

( 5 ) Where a creditor, after having valued his security, subse- 
quently realizes it, the net amount realized shall be substituted for 
the amount of any valuation previously made by the creditor, and 
shall be treated in all respects as an amended valuation made by 
the creditor. 

( 6 ) Where a secured creditor does not comply with the pro- 
visions of this section, he shall be excluded from all share in any 
dividend. 

32. (/) On any debt or sum certain whereon interest is not 

reserved or agreed for, and which is 
” ® ^ * overdue when the debtor is adjudged an 

insolvent, and which is provable under this Act, the creditor may 
prove for interest at a rate not exceeding six per centum per 
annum — 

(a) if the debt or sum is payable by virtue of a written ii^ 
strument at a certain time, from the time when such 
debt or sum was payable to the date of such adjudi- 
cation; or, 

(^) if the debt or sum is payable otherwise, from the time 
when a demand in writing has been made giving 
debtor notice that interest will be claimed from he 
date of the demand until the time of payment to 
date of such adjudication. 
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{ 2 ) Where a debt which has been proved’ under this Act 
includes interest or any pecuniary consideration in lieu of interest, 
the interest or consideration shall, for the purposes of dividend, be 
calculated at a rate not exceeding six per centum per annum, without 
prejudice to the right of a creditor to receive out of the debtor’s estate 
any higher rate of interest to which he may be entitled after all the 
debts proved have been paid in full. 

_ . . , , , . 33. (/) In the distribution of the 

Priority o debts. property of the insolvent, there shall be 

paid in priority to all other deots — 

(a) all debts due to the Crown or to any local authority ; and 

(i) all salary or wages, not exceeding twenty rupees in all, 
of any clerk, servant, or labourer in respect of services 
rendered to the insolvent during four months before 
the date of the presentation of the petition. 

( 2 ) The debts specified in sub-section (/) shall rank equally 
■between themselves, and shall be paid in full, unless the property 
of the insolvent is insufficient to meet them, In which case they shall 
abate in equal proportions between themselves. 

(j) Subject to the retention of such sums as may be necessary 
for the expenses of administration or otherwise, the debts specified 
ia sub-section (/) shall be discharged forthwith in so far as the 
property of the insolvent is sufficient to meet them. 

( 4 ) In the case of partners, ths partnership-property shall be 
applicable in the first instance in payment of the partnership-debts, 
and the separate property of each partner shall be applicable in 
the first instance in payment of his separate debts. Where there is a 
surplus of the separate property of the partners, it shall be dealt 
with as part of the partnership-property ; and, wnere there is a 
surplus of the partnership-property, it shall be dealt with as part of 
the respective separate property in proportion to the rights and 
interests of each partner in the partnership-property. 

(j) Subject to the provisions of this Act, all debts entered in 
the schedule shall be paid rateably according to the amounts of 
such debts respectively, and without any preference. 

(6) Where there is any surplus after payment of the foregoing 
debts, it shall be applied in payment of interest from the date on 
^ which the debtor is adjudged an insolvent at the rate of six per 
centum per annum on all debts entered in the schedule. 
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46 . (/) Any person aggrieved by an order made in the exer- 
Appeais. <^‘se of insolvency-jurisdiction by a 

Court subordinate to a District Court 
may appeal to the District Court, and the order of the District 
Court upon such appeal shall be final : 


Provided that the High Court, for the purpose of satisfying 
itself that an order made in any appeal decided by the District 
Court was according to law, may call for the case and pass such 
order which respect thereto as it thinks fit. 


(2) Any person aggrieved by an order made by the District 
Court under section 15, 16, 24, 26,36,37,42, 43, sub- section (2), or 
44, otherwise than in appeal from an order made by a subordinate 
Court, may appeal to the High Court. 


(j) Any person aggrieved by any other order made by a 
District Court otherwise than in appeal from an order made by a 
subordinate Court may appeal to the High Court by leave of the 
District Court, or of the High Court. 

(^) The periods of limitation for appeals to the District Court 
and to the High Court under this section shall be thirty days and 
ninety days respectively. 


4 * 7 . (/} Subject to the provisions of this Act, the Court, in 
„ t . regard to proceedings under this Act, 

shall have the same powers, ana snaii 
follow the same procedure, as it has and follows in the exercise of 
original civil jurisdiction. 


(2) Subject as aforesaid. High Courts and District Courts, m 
regard to proceedings under this Act in Courts subordinate to 
them, shall have the saiue powers, and shall follow the same pro- 
cedure, as they respectively have and follow in regard to civi 
suits. 


48 . When a petition is presented by or against a ^ebto , 
... the Court is satisfied by 
Suramarry administration, that the property of the debtor 

is not likely to exceed in value five hundred rupees, 

make an order that the debtor's estate be administered tn a 

summary manner, and thereupon — 

(a) the estate shall, where practicable, be distributed in a , 
single dividend. 
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9. A Judge or Additional Judge of a Court of Small Causes 
Suspension and removal of may be suspended or removed from 
Judges. office by the Local Government. 


10. The Local Government, after consultation with the 
Power to require two High Cpurt, may, by order in writing, 

Judges to sit as a bench. direct that two Judges of Courts of 

Small Causes, or a Judge and an Additional Judge of a Court of 
Small Causes, shall sit together for the trial of such class or classes 
of suits or applications cognizable by a Court of Small Causes as 
may be described in the order. 

11. (r) If two Judges, or a Judge and an Additional Judge, 
Decision in case heard by sitting together under the last-foregoing. 

a bench. section, differ as to a question of law 

or usage having the force of law, or in construing a document, the 
construction of which may affect the merits, they shall draw up 
and refer, for the decision of the High Court, a statement of the 
facts of the case, and of the point on which they differ in opinion, 
and the provisions of Chapter XLVI.^ of the Code of Civil Proce- 
dure shall apply to the reference. 


(n) If they differ on any matter other than a matter specified 
in sub-section (/), the opinion of the Judge who is senior in respect 
of date of appointment as Judge of a Court of Small Causes, or, if 
one of them is an Additional Judge, then the opinion of the Judge 
sitting with him, shall prevail. 


(.?) Tor the purposes of sub-section ( 2 ), a Judge permanently 
appointed shall be deemed to be senior to an officiating Judge. 

12. (/) The Local Government may appoint to a Court of 
. Small Causes an officer to be called 

egis rar. Registrar of the Court, 

( 2 ) Where a Registrar is appointed, he shall be the chief, 
ministerial officer of the Court. 

(7) The Local Government may, by order in writing, 
upon a Registrar, within the local limits of the jurisdiction or the 


* This reference to Ch. XLVI. of Act XIV, of 1883 (the Code of 
Civil Procedure in force when this Act became law, 
should now be taken as made to Order No. XLVI,, together wi ' 
and 115, of Act V, of igo 8 (the Code now in force repeahog e 
in toio). — See s. 158 of the latter Act. 
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Court, the jurisdiction of a Judge of a Court of Small Causes for 
the trial of suits of which the value does not exceed twenty rupees. 

(^ 4 ) The Registrar shall try such suits cognizable by him as 
the Judge may, by general or special order, direct. 

( 5 ) A Registrar may be suspended or removed from office by 
the Local Government. 


13. Subject to any enactment for the time being in force, and 

to any orders made by the Local Go- 
vernment in this behalf, the law or 
practice for the time being applicable to the appointment, punish- 
ment, and transfer of ministerial officers of a Civil Court of the 
lowest grade competent to try an original suit of the value of five 
thousand rupees in that portion of the territories administered by 
the Local Government in which a Court of Small Causes is estab- 
lished shall, so far as it can be made applicable, apply to the 
appointment, punishment, and transfer of ministerial officers of the 
Court of Small Causes other than the Registrar (if any) of that 
Court. 


14. (/) The ministerial officers of a Court of Small Causes 
Duties of ministerial offi- shall, in addition to any duties mention- 
cers. ed in this Act, or in any other enactment 

for the time being in force, as duties which are or may be imposed 
on any of them, discharge such duties of a ministerial nature as the 
Judge directs. 

(a) The High Court may make rules consistent with this Act 
and with any other enactment for the time being in force, conferring 
and imposing, on the ministerial officers of a Court of Small Causes, 
such powers and duties as it thinks fit, and regulating the mode in 
which powers and duties sa conferred and imposed are to be ex- 
ercised and performed. 


CHAPTER HI. 

Jurisdiction of Courts of Small Causes, 

15. (/) A Court of Small Causes shall not take cognizance 
Cognizance of suits by uf the suits specified in the Second 
Courts of Small Causes. Schedule as suits excepted from the 
'Cognizance of a Court of Small Causes. 

(a) Subject to the exceptions specified in that Schedule, and 
to the provisions of any enactment for the time being in force, all 
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suits of a civil nature, of which the value does not exceed five 
hundred rupees, shall be cognizable by a Court of Small Causes. 


Cj) Subject as aforesaid, the Local Government may, by order 
in wriung, direct that all suits of a civil nature, of which the value 
does not exceed one thousand rupees, shall be cognizable by a 
Court 01 Small Causes mentioned in the order. 


10. Save as expressly provided by this Act, or by any other 
Exclusive jurisdiction of enactment for the time being in force, a 
Courts ot Small Causes. suit cognizable by a Court of Small- 
Causes shall not be tried by any other Court having jurisdiction 
within the local limits of the jurisdiction of the Court of Small* 
Causes by wiiich the suit is triable. 


CPIAPTER IV. 


Pkactick and Procedure. 


17. (/) The procedure prescribed In the chapters and sec- 
Application of the Code of tions of the Code of Civil Procedure 
Civil Procedure. Specified in the Second Schedule"*^ to that 

Codef shall, so far as those chapters and sections are applicable, 
be the procedure followed in a Court of Small Causes in all suits 
cognizable by it, and in all proceedings arising out of such suits : 

Provided that an applicant for an order to set aside a decree 
passed parl£, or for a review of judgment, shall, at the time of 
presenting his application, either deposit in the Court the amount 
due from nim under the decree, or in pursuance of the judgment, 
or give security to the satisfaction of tlie Court for the performance 
of the decree or compliance with the judgment, as the Court may 
direct. 


(a) Where a person has become liable as surety under the 
proviso to sub-section (/), the security may be realized in manner 
provided by section 253.^: of the Code of Civil Procedure^ ^ 


* This reference to the Second Schedule of the old and now repealed- 
Code (Act XIV, of 1882) should now be taken as made to s. 7 
Order L. of the present Code (Act V, of 1908) now repealing the torme . 


See 3. 158 of the latter. 

t Here the words, "as amended by this Act, 
XII. of 1891, have been omitted. 


being repealed by Act 


:j: That is, s. 
now mean s. 
latter Act. 


I been omitted. „ , , u 

2S3 of Act XIV. of 1882 (the old Code), which shou^ 
of Act V. of 1908 (the new Code).— See s. iSS of th 
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IS. (/) Suits cognizable by the Registrar under section 12 
^ ^ . sub-sections (?) and U), shall be tried 

Trial of suits by Registrar. decrees passed therein 

shall be executed by him in like manner in all respects as the 
Judge might try the suits, and execute the decrees, respectively. 


(2) Tne Judge may transfer to his own file, or to that of the 
Additional Judge, if an Additional Judge has been appointed, any 
suit or other proceeding pending on the file of the Registrar. 


19 . (/) When the Judge of a Court of Small Causes is absent, 
. Admission, return, and re- and an Additional Judge has not been 
jection of plaints by Regis- appointed, or, having been appointed, is 

also absent, the Registrar may admit a 
plaint, or return or reject a plaint for any reason for which the 
Judge might return or reject it. 

(2) The Judge may, of his own motion, or on the application 
of a party, return or reject a plaint which has been admitted by 
the Registrar, or admit a plaint which has been returned or re- 
jected by him : 

Provided that, where a party applies for the return or rejection 
or the admission of a plaint under this sub-section, and his appli- 
cation is not made at the first sitting of the Judge after the day on 
which the Registrar admitted or returned or rejected the plaint, the 
Judge shall dismiss the application, unless the applicant satisfies 
nim that there was sufficient cause for not making the application 
at that sitting. 

20 . (/) If, before the date appointed for the hearing of a suit. 
Passing of decrees by Re- the defendant or his agent duly author- 

gistrar on confession. ized in that behalf appears before the 

Registrar, and admits the plaintiff's claim, the Registrar may, if the 
Juage is absent, and an Additional Judge has not been appointed, 
or, having been appointed, is also absent, pass against the defend- 
ant, upon the admission, a decree, which shall have the same effect 
as a decree passed by the Judge. 

(2) Where a decree has been passed by the Registrar under 
sub-section (/), the Judge may grant an application for review of 
judgment, and re-hear the suit, on the same conditions, on the 
same grounds, and in the same manner, as if the decree had been 
passed by himself. 
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(a) keep such registers, books, and accounts as the High 
Court from time to time prescribes, and 

((5) comply with such requisitions as may be made by the 
District Court, the High Court, or the Local Govern- 
ment, for records, returns, and statements, in such 
form and manner as the authority making the re- 
quisition directs. 

( 2 ) The relation of the District Court to a Court of Small 
Causes with respect to administrative control shall be the same as 
that of the District Court to a Civil Court of the lowest grade 
competent to try an original suit of the value of five thousand 
rupees in that portion of the territories administered by the Local 
Government in which the Court of Small Causes is established, 


29. A Court of Small Causes shall use a seal of such form 

and dimensions as are prescribed by 
the Local Government. 


Abolition of Courts 
Small Causes. 


30. The Local Government may, 
by order in writing, abolish a Court of 
Small Causes. 


31. (/) Nothing in this Act shall be construed to prevent 

the Local Government from appointing 
a person, who is a Judge or Additional 
Jud”'e of a Court of Small Causes, to be 
also° a Judge of any other Civil Court, 
or to be a Magistrate of any class, or to hold any other public 
office. 


Savin" of power to ap- 
point Judge of Court of 
Small Causes to other office. 


( 2 ) When a Judge or Additional Judge is so appointed, the 
ministerial officers of his Court shall, subject to 'P 

the Local Government may make in this behalf, be deeme 0 
ministerial officers appointed to aid, him in the discharge 0 
duties of the other office. 


32. ( /) So much of Chapters III. 


Application of Act to 
Courts invested with juris- 
diction of Court of Small and IV. as relates to 

U S6S 

(a) the nature of the suits cognizable by Courts of Sma 
0^iiS6s 

(3) the exclusion of the jurisdiction of other Cour 
those suits. 
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(c) the practice and procedure of Courts of Small 
Causes, 

(tf) appeal from certain orders of those Courts and revision 
of cases decided by them, and 

(^) the finality of their decrees and orders subject to such 
appeal and revision as are provided by this Act, 

applies to Courts invested, by or junder any enactment for 
the time being in force, with the jurisdiction of a Court of Small 
Causes, so far as regards the exercise of that jurisdiction by those 
Courts. 

(3) Nothing in sub-section (/), with respect to Courts invested 
with the jurisdiction of a Court of Small Causes, applies to suits 
instituted, or proceedings commenced, in those Courts before the 
dale on which they were invested with that jurisdiction. 

33. A Court invested with the jurisdiction of a Court of 
Application of Act and Small Causes with respect to the e.xercise 
Code 10 Court so invested of that jurisdiction, and the same Court 
as to two Courts. ^ith respect to the e.xercise of its juris- 

diction in suits of h civil nature which are not cognizable by a 
Court of Small Causes, shall, for the purposes of this Act and the 
Cede of Civil Procedure,* be deemed to beditferent Courts. 

Modification of Code as 34 . Notwithstanding anything in 
SO applied. the last two foregoing sections, — 

(a) sNhew, \w ex.etcls.e oC t.he jutisdlcuon. of a Court, of Small 
Causes, a Court invested with that jurisdiction sends 
a decree for execution to itself as a Court having 
jurisdiction in suits of a civil nature which are not 
cognizable by a Court of Small Causes, or 

( 3 ) when a Court, in the exercise of its jurisdiction in suits of 
a civil nature which are not cognizable by a Court of 
Small Causes, sends a decree for e.xecution to itself 
as a Court invested with the jurisdiction of a Court 
of Small Causes, 

the documents mentioned in section 22+f of the Code of Civil 
Procedure shall not be sent with the decree unless, in any case, 
the Court, by order in writing, requires them to be sent. 

"" " " ’■ I - 'M U . P I ■» " “ ■" II » 

* Act V. of 1908. 

t Should now be taken as preferring to rule 6 , Order XXI. of Act V. 
of igo8 (the Code now in force), — See s. 158 of that Act. 
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35. (/) Where a Court of Small Causes or a Court invested 
Continuance of proceedings With the jurisdiction of a Court of 
of abolished Courts. • Small Causes has, from any cause, 

ceased to have jurisdiction with respect to any case, any proceeding 
in relation to the case, whether before or after decree, which, if 
the Court had not ceased to have jurisdiction, might have been 
had therein, may be had in the Court which, if the suit out of which 
the proceeding has arisen were about to be instituted, would have 
jurisdiction to try the suit. 

( 2 ) Nothing in this section applies to cases for which special 
provision is made in the Code of Civil Procedure* as extended to 
Courts of Small Causes, or in any other enactment for the time 
being in force. 

38. [Amtndment of Indian Limilation Aci, iS'/y. — Repealed by 
Act IK. of igoS {the Indian Limitation Aci, igoS),’] 

37 . All orders required by this Act to be, made in writing 
Publication of certain by the Local Government shall be 
-orders. published in the ofScial Gazatte. 


THE FIRST SCHEDULE; 
Enactments repealed. 
{Repealed by Act XII. oj i8gii\ 


THE SECOND SCHEDULE: 


Suits exxepted from the Cognizance of 
Small Causes. 


A Court of 


{See section 75 .) 


(l) A suit concerning an act or order purporting to be done or ma e 
by the Governor-General in Council or a Local Government, or “X ^ ® 
Governor-General or a Governor or by a Member of the Council o ^ e 
Governor-General, or of the Governor of Madras or Bombay, in his 0 cia 
capacity, or concerning an act purporting to be done by any person y 
order of the Governor-General in Council or a Local Governmen , 


(2) a suit concerning an act purporting to be done by a^ p 
pursuance of a judgment or order of a Court, or of a judicia o »- 

in the execution of his office ; 


* Act V. of 1908. 
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(3) a suit concerning an act or order purporting to be done or made 
by any other officer of the Government in his official capacity, or by a Court 
of Wards, or by an officer of a Court of Wards, in the execution of his office ; 

(4) a suit for the possession of immoveable property, or for the recovery 
of an interest in such property ; 

(5) a suit for the partition of immoveable property ; 

(6) a suit' by a mortgagee of immoveable property for the foreclosure 
of the mortgage, or for the sale of the property, or by a mortgagor of. 
immoveable property for the redemption of the mortgage ; 

(7) a suit for the assessment, enhancement, abatement, or , apportion- 
ment of the rent of immoveable property ; 

(S) a suit for the recovery of rent other than house-rent, unless the 
Judge of the Court of Small Causes has been expressly invested by the 
Local Government with authority to exercise jurisdiction with respect 
thereto ; 

(9) a suit concerning the liability of land to be assessed to land- 
revenue ; 

(10) a suit to restrain waste : 

• (li) a suit for the determination or enforcement of any other right to, 
or interest in, immoveable property ; 

(12) a suit for the possession of an hereditary office, or of an interest 
in such an office, including a suit to establish an exclusive or periodically- 
recurring right to discharge the functions of an office ; 

(13) a suit to enforce payment of the allowance or fees respectively 
called ?«a/t/ 4 a«a and hakk, or of cesses or other dues when the cesses or dues 
are payable to a person by reason of his interest in immoveable property, 
or in an hereditary office, or in a shrine or other religious institution ; 

(J4) a suit to recover, from a person to whom compensation has been 
paid under the Land Acquisition Act, 1894,* the whole or any part of the 
compensation j 

(15) a suit for the specific performance or rescission of a contract; 

(16) a suit for the rectification or cancellation of an instrument 5 

(17) a suit to obtain an injunction ; 

(18) a suit relating to a trust, including a suit to make good, out of 
the general estate of a deceased trustee, the loss occasioned by a breach of 
trust, and a suit by a co-trustee to enforce, against the estate of a deceased 
trustee, a claim for contribution ; 

(19) a suit for a declaratory decree, not being a suit instituted under 
section 283 or section 332! of the Code of Civil Procedure ; 


* The reference to Act X. of 1870 has been altered in accordance with 
Act I. of 1894, s. 2 (3). 

t For “section 283 or section 332” read_ “ rule 63 or rules 100, loi 
& 103 of Order XXI .” — See s. 158 of Act V. of 1908 (the new Code). 
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_ (20) a suit instituted under section 283* or section 33a* of the Code o£ 
Civil Procedure; 

(21) a suit to set aside an attachment by a Court or a revenue- 
authority, or a sale, mortgage, lease, or other transfer by a Court or a reve- 
nue-authority, or by a guardian ; 

{22) a suit for property which the plaintiff has conveyed while insane ; 

(23) a suit to alter or set aside a decision, decree, or order of a Court, 
or of a person acting in a judicial capacity ; 

(24) a suit to contest an award ; 

(25) a* suit upon a foreign judgment as defined in the Code' of Civil 
Procedure,! or upon a judgment obtained in British India ; 

(26) a suit to compel a refund of assets improperly distributed under 
section 295* of the Code of Civil Procedure ; 

(27) a suit under the Indian Succession Act, 1865,! section 320 or 
section 321, or under the Probate and Administration Act, l88i,§ section 
139 or section 140, to compel a refund by a person to whom an executor 
or administrator has paid a legacy, or distributed assets ; 

(28) a suit for a legacy, or for the whole or a share of a residue be- 
queathed by a testator, or for the whole or a share of the property of an 
intestate ; 

{29) a suit- 

fa) for a dissolution of partnership, or for the winding-up of the 
business of a partnership after its dissolution ; 

‘ (b) for an account of partnership -transactions ; or 

(c) for a balance of partnership-account, unless the balance has been 
struck by the parties or their agents ; 

{30) a suit for an account of property, and for its due administration 
under decree ; 

(31) any other suit for an account, including a suit by a mortgagor, 
after the mortgage has been satisfied, to recover surplus collections received 
by the mortgagee, and a suit for the profits of immoveable property 
belonging to the plaintiff which have been wrongfully received by the 
defendant ; 

(32) a suit for a general average loss, or for salvage; 

(33) a suit for compensation in respect of collision between ships ; 


• These sections (of Act XIV. of 1882, the old Code now repealed) 
should now be taken as applying respectively to rule 63 Md rules i o, , 
Tm nf nrHer VXI. and s. I'z of Act V. of fOOS (the new Code).— s, 150 


103 of Order XXL and s. 73 of Act V. of 1908 (the 
of the latter Act. 

f Act V, of 1908. 
i Act X. of 1865. 

5 Act V. of 1881. 
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(34) a suit on a policy of insurance, or for the recovery of any 
premium paid under any such policy ; 

(35) a suit for compensation — 

(а) for loss occasioned fay the death of a person caused by actionable 

wrong ; 

(б) for wrongful arrest, restraint, or confinement ; 

(c) for malicious prosecution ; 

{d) for libel ; 

(e) for slander ; 

if) for adultery or seduction ; 

for breach of contract of betrothal or promise of marriage ; 

(A) for inducing a person to break a contract made with the 
plaintiff ; 

(>} for obstruction of an easement or diversion of a watercourse ; 

(;■) for illegal, improper, or excessive distress or attachment ; 

(4) for improper arrest under Chapter XXXIV.* of the Code of 
Civil Procedure, or in respect of the issue of an injunction 
wrongfully obtained under Chapter XXXV.* of that Code ; or 

{/) for injury to the person in any case not specified in the fore- 
going sub'clauses of this clause; 

(36) a suit by a Mahomedan for exigible {muajjal) or deferred 
(mu-uajjal) dower ; 

(37I a suit for the restitution of conjugal rights, for the recovery of a 
wife, for the custody of a minor, or for a divorce ; 

(38) a suit relating to maintenance ; 

(39) a suit for arrears of land-revenue, village-expenses, or other sums 
payable to the representative of a village community, or to his heir or 
other successor in title ; 

(40) a suit for profits payable by the representative of a village- 
community, or by his heir or other successor in title, after payment of 
land-revenue, village-expenses, and other sums ; 

(41) a suit for contribution by a sharer in joint property in respect of a 
payment made by him of money due from a co-sharer or by a manager of 
joint property, or a member of an undivided family, in respect of a pay- 

' ment made by him on account of the property or family ; 


j * Chapter XXXIV. & XXXV. of Act XIV. of i88a correspond 
I to Order XXXV 11 1, (excluding rule 7 and including s 95) and Order 

I XXXIX. (including s. 95), respectively, of Act V, of 1908 (the new Code), 

to which the reference to the Chapters aforesaid now be taken to apply.— 5^6 
s. 258 of the latter Act. 
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THE 

INDIAN REGISTRATION ACT, 1908 ; 
ACT NO. XVI. OF 1908. 

Passed by the Governor-General of India in Council. 
^Received Bis Excellency’s Assent on the i 8 th December igoS.} 


An Act to consolidate the Enactments relating to the Registration 

of Documents. 

Whereas it is expedient to consolidate the enactments relating" 
to the registration of documents ; It is hereby enacted as follows 

PART I. 

Preliminary. 

Short title, extent, and 1 . (/) This Act may be called the 

commencement. Indian Registration Act, 1908, 

(2) It extends to the whole of British India except such dis- 
tricts or tracts of country as the Local Government may, with the 
previous sanction of the Governor-General in Council, exclude from 
its operation. 

(j) It shall come into force on the first day of January 1909. 

2 . In this Act, unless there is any- 
Dfinnitions* 4,i_* t • 1.1.. 1. 

thing repugnant in the subject or con- 
text, — 

(r) “ addition ” means the place of residence, and the profes- 
aon, trade, rank, and title (if any) of a person described, and, in 
the case of a Native of India, his caste (if any) and his father’s 
name, or, where he is usually described as the son of his mother, 
then his mother’s name : 

(a) “ book ” includes a portion of a book and also any number 
of sheets connected together with a view of forming a book or 
portion of a book : 

(5) “ district” and “ sub-district,” respectively, mean a district 
and sub-district formed under this Act : 

(^) “District Court” includes the Fligh Court in its ordinary 
original civil jurisdiction ; 
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(j) ‘ endorsement " and “ endorsed ” include and apply to an 
entry in writing by a registering officer on a rider or covering slip- 
to any document tendered for registration under this Act: 

(6) “ immoveable property ” includes land, buildings, here- 
ditary allowances, rights to w’ays, lights, ferries, fisheries, or any 
other benefit to arise out of land, and things attached to the earth or 
permanently fastened to anything w hich is attached to the earth, but 
not standing timber, growing crops, nor grass: 

(7) “lease ” includes a counterpart, kabuliat, an undertaking 
to cultivate or occupy, and an agreement to lease ; 

{8) “ minor " means a person who, according to the personal 
law to which he is subject, has not attained majority : 

(p) “ moveable property ” includes standing timber, growing 
crops, and grass, fruit upon, and juice in, trees, and property 0 
every other description except immoveable property : and 

(/o)“ representative” includes the guardian of a minor and 
the committee or other legal curator of a lunatic or idiot. 


PART II. 


Of the Registration-establishment. 

3. (/) The Local Government shall appoint “ ^ 

, , ^ , c D the Inspector-General ot Kegiscrauun 

for the tLtorlessubject to such Govern- 
ment : 

Provided that the Local Government and"^dutie*s 

such appointment, direct that all or any ° ^toj.General shall 

hereinafter conferred and imposed nfficers and within 

be exercised and performed by such office or officers a^o _ 
such local limits, as the Local Government appoints m 

{ 2 ) Any Inspector-General may hold simultaneously any other 

office under Government. 

4. (/) The Governor of Bombay in Governor- 

Branch Inspcctor-Gcne cal 

oiSindh. sS Who 

to be Branch Inspector-General of Sm than the power 

powers of an Inspector-General under this Act oi 
to frame rules hereinafter conferred. 
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(2) The Branch Inspector-General of Sindh may hold simul- 
taneously any other office under Government. 

5 . (/) For the purposes of this Act, the Local Government shall 

. form districts and sub-districts, and shall 
D-stnctsandsub-distncis. ^nd may alter the limits of 

such districts and sub-districts. 

(2) The districts and sub-districts formed under this section, 
together with the limits thereof, and every alteration of such limits, 
shall be notified in the local official gazette. 

(j) Every such alteration shall take effect on such day after the 
date of the notification as is herein mentioned. 

6 . The Local Government may appoint such persons, whether 
Registrars and Sub-Regis- public officers or not, as it thinks proper, 

trats. to be Registrars of the several districts, 

and to be Sub-Registrars of the several 
sub-districts, formed as aforesaid, respectively. 

7. C-^) The Local Government shall establish in everv district 
Offices of Registrar and office to be Styled the office of the 

Sub-Registrar. Registrar, and in every sub-district an 

office or offices to be styled the office of the Sub-Registrar or the 
offices of the Joint Sub-Registrars. 

(2) The Local Government may amalgamate with any office 
of a Registrar any office of a Sub-Registrar subordinate to such 
Registrar, and may authorize any Sub-Registrar whose office has 
been so amalgamated to exercise and perform, in addition to bis 
own powers and duties, all or any of the powers and duties of the 
Registrar to whom he is subordinate : 

Provided that no such authorisation shall enable a Sub-Regis- 
trar to hear an appeal against an order passed by himself under 
this Act. 

8 . (/) The Local Government may also appoint officers to be 
Inspectors of Registration- called Inspectors of Registration-offices, 

offices. and may prescribe the duties of such 

officers. 

(2) Every such Inspector shall be subordinate to the Inspector- 
General. 
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9 . Ev«y military cantonment may (if the Local Government 

dfstrjcts. ^ suD-district Of a district, and the 

Reeistrar nr T? •* Magistrate shall be the Sub- 

casfmy br '“'h sub-district or district, as the 


10. (r) When any Registrar, other than the Registrar of a 
Absence of Registrar or district including a Presidencv-town, is 
vacancy b,s office. absent Otherwise than on duty i his dis! 

In^nerJnr r” office IS temporarily vacant, any person whom the 
Inspector- General appoints in this behalf, or, in default of such ap- 
pointmem, the Judge of the District Court, within the local limits 
of whose jurisdiction the Registrar's office is situate, shall be the 
Kegistrar during such absence, or until the Local Government fills 
up the vacancy. 


( 2 ) When the jRegistrar of a district including a Presidency- 
iwn IS absent otherwise than on duty in his district, or when bis 
office is temporarily vacant, any person whom the Inspector-General 
appoints in this behalf shall be the Registrar during such absence, 
or until the Local Government fills up the vacancy. 


11. When any Registrar is absent from his office on duty in 
Absence of Registrar on his district, he may appoint any Sub- 

Registrar or other person m his district 
to perform, during such absence, all the duties of a Registrar 
except those mentioned in sections 68 and 72. 


12. When any Sub-Registrar is absent, or when his office 
Absence of Sub-Registrar is temporarily vacant, any person whom 
or vacancy in his office. tjje Registrar of the district appoints in 

is b^ialf shall be Sub-Registrar during such absence, or until the 
Local Government fills up the vacancy. 


Report of certain appoint- 13. (/) All appointments made 
ments and suspension and under section 10, Section n, or section 
rmoval and dismissal of 12 shall be reported to the Local Govern- 

ment by the Inspector-General. 

( 2 ) Such report shall be either special or general as the Local 
Government directs. 

(s) ’T’he Local Government may suspend, remove, or dismiss 
Any person appointed under the provisions of this Act, and appoint 
Another person in his stead. 
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14 . (/) Subject to the approval of the Governor-General in 
Remuneration and es- Council, the Local Government may 

tablishments of registering assign such salaries as such Government 
ofiBcers. deems proper to the registering officers 

appointed under this Act, or provide for their remuneration by fees, 
or partly by fees, and partly by salaries. 

(2) The Local Government may allow proper establishments 
■for the several offices under this Act. 

15 . The several Registrars and Sub-Registrars shall use a 

„ , , . , . a: seal bearing the following inscription in 

^ Lnglfsh, and m such other language as 

the Local Government directs : “ The seal of the Registrar (or 

Sub-registrar) of 

16 . (/) The Local Government shall provide for the office of 
Register books and Hre- every registering officer the books neces- 

•proof boxes. sary for the purposes of this Act. 

(2) The books so provided shall contain the forms from time 
to time prescribed by the Inspector-General, with the sanction of 
the Local Government, and the pages of such books shall be conse- 
cutively numbered in print, and the number of pages in each book 
shall be certified on the title-page by the officer by whom such 
books are issued. 

(5) Tbe Local Government shall supply the office of every 
Registrar with a fire-proof box, and shall, in each district, make 
suitable provision for the safe custody of the records connected with 
the registration of documents in such district. 


PART III. 

Of Registrable Documents. 

17 . (r) The following documents shall be registered, if the 
Documents of which tegis- property to which they relate is situate 
traiion is compulsory. in a district in which, and if they have 

been executed on or after the date on which, Act No. XVI. of 
1864 or the Indian Registration Act, 1866,* or the Indian Regis- 
tration Act, 187 1, f or the Indian Registration Act, 1877,^; or this 
Act came or comes into force, namely — 

* Act XX. of 1866. t Act VIl. of 1871. 

4: Act III. of 1877. 
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{a) instruments of gift of immoveable property ; 

( 3 ) other non-testamentary instruments ^Yhlch purport or 
operate to create, declare, assign, limit, or extinguish, 
whether in present or in future, any right, title, or 
interest, whether vested or contingent, of the value 
of one hundred rupees and upwards, to or in im- 
moveable property ; 

(c) non-leslamentary instruments which acknowledge the 

receipt or payment of any consideration on account 
of the creation, declaration, assignment, limitation, 
or extinction of any such right, title, or interest ; and 

(d) leases of immoveable property from year to year, or 

for any term exceeding one year, or reserving a 
yearly rent : 

Provided that the Local Government may, by order published 
in the local official gazette, exempt from the operation af this sub- 
section any leases executed in any district or part of a district, the 
terms granted by which do not exceed five years, and the annual 
rents reserved by which do not exceed fifty rupees. 

(2) Nothing in clauses {b) and (c) of sub-section (/) applies to— 
(i) any composition-deed ; or 

, (ii) any instrument relating to shares in a Joint Stock Com- 
pany, notwithstanding that the assets of such Com- 
pany consist, in whole or in part, of immoveable 
property ; or 

(iii) any debenture issued by any such Company, and not 

creating, declaring, assigning, limiting, or extinguish- 
ing any right, title, or interest to or in immoveable 
property except in so far as it entitles the holder to 
the security afforded by a registered instrument 
whereby the Company has mortgaged, conveyed, or 
otherwise transferred the whole or part of its im- 
moveable property or any interest therein to trustees- 
upon trust for the benefit of the holders of sut 
debentures; or 

(iv) any endorsement upon, or transfer of, any debenture 

issued by any such Company; or 

(v) any document not itself creating, declaring, assigning,- 

limiiing, or extinguishing any right, nile, or interest 0 
the value of one hundred rupees and upwards to or 
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in immoveable property, but merely creating a right 
to obtain another document which will, when exe- 
cuted, create, declare, assign, limit, or extinguish any 
such right, title, or interest ; or 

(vi) any decree or order of a Court, and any award ; or 

(vii) any grant of immoveable property by Government ; or 

(viii) any instrument of partition made by a Revenue- 
officer ; or 

(ix) any order granting a loan or instrument of collateral 

security granted under the Land improvement Act, 
1871,* or the Land Improvement Loans Act, 1883, f 
or 

(x) any order granting a loan under the Agriculturists’ Loans 

Act, 1884,1; or instrument for securing the repayment 
of a loan made under that Act; or 

(:d) any endorsement on a mortgage-deed acknowledging 
the payment of the whole or any part of the mort- 
gage-money and any other receipt for payment of 
money due under a mortgage when the receipt does 
not purport to extinguish the mortgage ; or 

(xii) any certificate of sale granted to tiie purchaser of any 
property sold by public auction by a Civil or Reve- 
nue Officer. 

(y) Authorities to adopt a son, executed after the first day 
of January 1872, and not conferred by a will, shall also be regis- 
■^tered. 

Documents of which regis- 18. Any of the following docu- 

tration is optional. ments may be registered under this Acr, 

namely — 

(a) instruments (other than instruments of gift and wills) 
which purport or operate to create, declare, assign, 
limit, or extinguish, whether in present or in future, 
any right, title, or interest, whether vested or contin- 
gent, of a value less than one hundred rupees, to or 
in immoveable property ; 


Act XXVI. of 1871. t Act XIX. of 1883. 

t Act XII. of 1884. 
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(6) instruments acknowledging the receipt or payment of any 
consideration on account of the creation, declaration 
alignment, limitation, or extinction of any such right’ 
title, or interest ; “ ’ 


(c) leases of immoveable property for any term not exceed- 
ing one year, and leases exempted under section 17 ; 
(fi?) instruments (other than wills), which purport or operate 
to create, declare, assign, limit, or extinguish any 
right, title, or interest to or in moveable property; 

(e) wills; and 


(/) all other documents not required by section 17 to be 
registered. 


19. If any document duly presented for registration be in a 
Documents in language language which the registering officer 
by registering does not understand, and which is not 
commonly used in the district, he shall 
refuse to register the document, unless it be accompanied by a 
true translation into a language commonly used in the district, 
and also by a true copy. 


20. (/) The registering officer may, in his discretion, refuse 
Documents containing in- to accept for registration any document 
terlineations, blanks, era- in which any interlineation, blank, erasure, 
sures, or a terations. alteration appears unless the persons 

executing the document attest with their signatures or initials such 
interlineation, blank, erasure, or alteration. 

( 2 ) If the registering officer registers any such document, 
he shall, at the time of registering the same, make a note in the 
register of such interlineation, blank, erasure, or alteration. 

21. (/) No non- testamentary document relating to immoveable 

Description of property property shall be accepted for registration 
-and maps or plans. unless it contains a description of such 

property sufficient to identify the same. 

(, 2 ) Houses in towns shall be described as situate on tne north 
or other side of the street or road (which should be specified) to 
which they front, and by their existing and former occupancies, 
and by their numbers if the houses in such street or road are 
numbered. 

( 3 ) Other houses and lands shall be described by their name, 
if any, and as being in the territorial division in which they are 
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situate, and by their superficial contents, the roads and other proper- 
ties on which they abut, and their existing occupancies, and also, 
whenever it is practicable, by reference to a Government map or 
survey. 

{ 4 ) No non-testamentary doc ument containing a map or plan . 
of any property comprised therein shall be accepted for registration 
unless it is accompanied by a true copy of the map or plan, or, in 
case such property is situate in several districts, by such number 
of true copies of the map or plan as are equal to the number of 
such districts. 

22 . (/) Where it is, in the opinion of the Local Government,. 

Description of houses and practicable to describe houses, not being 
land by reference to Govern- houses in towns, and lands by reference 
ment maps or surveys. jq ^ Government map or survey, the 

Local Government may, by rule made under this Act, require that 
such houses and land as aforesaid shall, for the purposes of section 
21, be so described. 

(a) Save as otherwise provided by any rule made under sub- 
section (/), failure to comply with the provisions of section 21, 
sub-section (2) or sub-section (j), shall not disentitle a document 
to be registered if the description of the property to which it relates 
is sufficient to identify that property. 


PART IV. 

Of the Time of Presentation. 

23 . Subject to the provisions contained in sections 24, 25, and 
Time for presenting docu- tio document Other than a will shall 

®ents. be accepted for registration unless 

presented for that purpose to the proper officer within four months 
from the date of its execution : 

Provided that a copy of a decree or order may be presented 
within four months from the date on which the decree or order, 
was made, or, where it is appealable, within four months from the 
day on which it becomes final. 

24 . Where there are several persons executing a document at 
Documents executed by different times, such document may be - 

different presented for registration and re-regis- 
tration within four months from the date 
of each execution. 
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(i) instruments acknowledging the receipt or payment of any 
consideration on account of the creation, declaration, 
assignment, limitation, or extinction of any such right, 
title, or interest ; 

(r) leases of immoveable property for any term not exceed- 
ing one year, and leases exempted under section 17; 

(</) instruments (other than wills), which purport or operate 
to create, declare, assign, limit, or extinguish any 
right, title, or interest to or in moveable property; 

(e) wills; and 

(/) all other documents not required by section 17 to be 
registered. 


19 . If any document duly presented for registration be in a 
Docunjents in language language which the registering officer 
not understood by registering does not understand, and which is not 
officer. commonly used in the district, he shall 

refuse to register the document, unless it be accompanied by a 
true translation into a language commonly used in the district, 
and also by a true copy. 


20 . (/) The registering officer may, in his discretion, refuse 
Documents containing in- to accept for registration ^y document 
terlineations, blanks, era- in which any interlineation, ulanK, erasure, 
sures, or alterations. qj. alteration appears unless the persons 

executing the document attest with their signatures or initials such 
interlineation, blank, erasure, or alteration. 

(a) If the registering officer registers any such document, 
he shall, at the time of registering the same, make a note m t e 
register of such interlineation, blank, erasure, or alteration. 


21. {/) No non-testamsntaty document relating to 
Description o( property Property shall be 

mane nr nlane, nnlfiSS it COnt^inS 3. dCSCfipt 0 


VXOuQliy si*(^** ^ . r 

yjt, uktjuGk^y * t » , j *-*/-«r* nr QllPfl 

and maps or plans. unless it contains a deserp 

properly sufficient to identify the same. 

(a) Houses in towns shall be described as situate 
or other side of the street or road (which should e P j 
which they front, and by their existing and ^ 

and by their numbers if the houses in such s re 
numbered. 


UCiCU. . 

(y) Other houses and lands shall are 

myfini as being in the territorial divis.on m whtch they 
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situate, and by their superficial contents, the roads and other proper- 
ties on which they abut, and their existing occupancies, and also, 
whenever it is practicable, by reference to a Government map or 
survey. 

(^) No non-testamentary document containing a map or plan 
of any property comprised therein shall be accepted for registration 
unless it is accompanied by a true copy of the map or plan, or, in 
case such property is situate in several districts, by such number 
of true copies of the map or plan as are equal to the number of 
such districts. 

22 . (/) Where it is, in the opinion of the Local Government, 
Description of houses and practicable to describe houses, not being 
land by reference to Govern- houses in towns, and lands by retercnce 
ment maps or surveys. to a Government map or survey, the 

Local Government may, by rule made under this Act, require that 
such houses and land as aforesaid shall, for the purposes of section 
21, be so described. 

(2) Save as otherwise provided by any rule made under sub- 
section (/), failure to comply with the provisions of section 21, 
sub-section (3) or sub-section (j), shall not disentitle a document 
to be registered if the description of the property to which it relates 
is sufficient to identify that property. 


PART IV. 


Of the Time of Presentation. 


23 , Subject to the provisions contained in sections 24, 35, and 
Time for presenting docu- ^6, no document Other than a will shall 
ments. be accepted for registration unless 

pesented for that purpose to the proper officer within four months 
irom the date of its execution : 


Provided that a copy of a decree or order may be presented 

within four months from the date on which the decree or order 
was made, or, where it is appealable, within four months fmrn L 
day on which it becomes final. 


24. Where there are 

Documents executed by 
several persons at different 
times. 


several persons executing a document a 
different times, such document m-’p h 

of 

01 each execution. 


/ 

/ 
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25. U) If. owing 10 urgent necessity or unavoidable accident, 
Provision where delay in document executed, or copy of a 

presentation is unavoidable, decree Or order made, in Britisii India, 
IS not presented for registration till after the expiration of the time 
hereinbefore prescribed in that behalf, the Registrar, in cases where 
the delay in presentation does not exceed four months, may direct 
that, on payment of a fine not exceeding ten times the amount of the 
proper registration-fee, such document shall be accepted for regis- 
tration. 

(j?) Any application for i-uch direction may be lodged with a 
Sub-RegisUar, who shall forthwith forward it to the Registrar to 
whom he is subordinate. 

26. When a document purporting to have been executed by 
Documents executed out of all or any of the parties out of _ British 

British India. India is not presented for registration 

till after the expiration of the' time hereinbefore prescribed in that 

behalf, the registering officer, if satisfied, — 

(a) that the instrument was so executed, and 
(d) that it has been presented for reaistratbn within four 
months after its arrival in British India, 

may, on payment of the proper registration-fee, accept such docu- 
ment for registration. 

Wills may be presented or 27* A will may at any hp® 

deposited at any time. presented for registration or deposited in 

manner hereinafter provided. 


PART V. 

Of ths Place of Registration. 

28. Save as in this Part otherwise provided, every document 
Place for reeisterin« docu- mentioned in section 17 , sub-section (/), 

ments relating to land”. clauses (a), (^), (f), and {d), and section 

18 , clauses (n), {b), and {c), shall be presented for registration m the 
office of a Sub-Registrar within whose sub-district the w lole 0 
some portion of the property to which such document re ates 
situate. 

29. (/) Every document other than a document referred to m 

Place for registering other section 28, and a COpy of a 
documents. • order, may be presented for legisirauou, 
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either in the office of the Sub-Registrar in whose sub-district the 
document was executed, or in the office of any other Sub-Registrar 
under the Local Government at which all the persons executing and 
chiming under the document desire the same to be registered. 

( 2 ) A copy of a decree or order may be presented for regis- 
tration in the office of the Sub-Registrar in whose sub district the 
original decree or order was made, or, where the decree or order 
does not allect immoveable property, in the office of any other Sub- 
Registrar under the Local Government at which all the persons 
claiming under the decree or order desire the copy to be registered. 

30. (/) .A.ny Registrar may, in .his discretion, receive and 
Registration by Registrars register any document which might be 

in certain cases. registered by any Sub- Registrar subordi- 

nate to him. 

( 2 ) The Registrar of a district including a Presidency-town 
and the Registrar of the Lahore District may receive and register 
any document referred to in section 28 without regard to the 
situation in any part of British India of the property to which the 
document relates. 

31. In ordinary cases the registration or deposit of documents 
Registration or acceptance under tnis Act shall be made only at the 

for deposit at private resid- office of the officer authorized to accept 

the same for registration or deposit : 

Provided that such officer may, on special cause being shown, 
attend at the residence of any person desiring to present a docu- 
ment for registration or to deposit a will, and accept for registration 
or deposit such document or will. 


PART VI. 

Off Presenting Documents For Registration. 

, 32. Except in the cases mentioned in section 3 1 and section 
Persons to present docu- ^9> ^very document to be registered 
mentsfor registration. Under this Act, whether such registration' 

be compulsory or optional, shall be presented at the proper reiris- 
tratioa-office — 

(u) by some person executing or chiming under the same, 
or, in the case of a copy of a decree or order, claim- 
ing under the decree or order, or 
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person executing or claiming under the document, shall, without 
payment and unnecessary delay, give him a copy of the reasons so 
recorded. 

I 

{2) No registering officer shall accept for registration a docu- 
ment so endorsed unless and until, under the provisions hereinafter 
contained, the document is directed to be registered. 


72 . (/) Except where the refusal is made on the ground 
Appeal to Registrar from execution, an appeal shall lie 


orders of Sub-Registrar re 
fusing registration on ground 
other than denial ot exe- 
.cution. 


against an order of a Sub-Registrar re- 
fusing to admit a document to registration 
(whether the registration of such docu- 
naent is compulsory or optional) to the 
Registrar to whom such SuS-Registrar is subordinate if presented 
to such Registrar within thirty days from the date of the order ; and 
the Registrar may reverse or alter such order. 

(3) If the order of the Registrar directs the document to be 
registered, and the document is duly presented for registration within 
thirty days after making of such order, the Sub-Registrar shall 
obey the same, and thereupon shall, so far as may be practicable, 
follow the procedure prescribed in sections 58, 59, and 60; and such 
registration shall take effect as if the document had been registered 
when it was first duly presented for registration. 


73. (/) When a Sub-Registrar has refused to register a docu- 

Application Rcsistcac ment on the ground that any person by 
where Sub-Registrar refuses whom St purports to be executed, or nis 
to register on ground of representative or assign, denies its execu- 
denial of execution. person claiming under such 

document or his representative, assign, or agent authorized as afore- 
said, may, within thirty days after the making of the order of refusal, 
apply to the Registrar to whom such Sub-Registrar is subordinate in 
order to establish his right to have the document registered. 

(3) Such application shall be in writing, and shall be accom- 
panied by a copy of the reasons recorded under section 71, and the 
statements in the application shall be verified fay the applicant in 
manner required fay law for the verification of plaints. 

74. In such case, and also where such denial as aforesaid is 

Procedure of Registrar on made before a Registrar J 

such application. document presented for registration 

-him, the Registrar shall, as soon as conveniently may be, enqmr 
(a) whether the document has been executed ; 
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( 5 ) whether the requirements of the law for the time being 
in force have been complied with on the part of the 
applicant or person presenting the document for 
registration, as the case may be, so as to entitle the 
document to registration. 

75 . (/) If the Registrar finds that the document has been 
Order by Repistrsr to re* executed, and that the said requirements 
gister and procedure thereon, have been complied with, he shall order 

the document to be registered. 

(a) If the document is duly presented for registration within 
thirty days after the making of such order, the registering-officer 
shal 1 obey the same, and thereupon shall, so far as may be practi- 
cable, follow the procedure prescribed in sections 58, 59, and 60. 

(j) Such registration shall take eSect as if the document had 
been registered when it was first duly presented for registration. 

(^) The Registrar may, for the purpose of any enquiry under 
section 74, summon and enforce the attendance of witnesses, and 
compell them to give evidence, as if he were a Civil Court, and he 
may also direct by whom the whole or any part of the costs of any 
such enquiry shall be paid, and such costs shall be recoverable as 
if they had been awarded in a suit under the Code of Civil 
Precedure, 1908.* 

gi^rar^ refusal by Rc- Every Registrar refusing — ■ 

(a) to register a document except on the ground that 
the property to which it relates is not situate within 
his district, or that the document ought to be regis- 
tered in the office of a Sub-Registrar, or 
( 3 ) to direct the registration of a document under section 73 
or section 75, 

shall make an order of refusal, and record the reasons for 
such order in his Book No. 2, and, on application made by any 
person executing or claiming under the document, shall, without 
unnecessary delay, give him a copy of the reasons so recorded. 

(3) No appeal lies from any order by a Registrar under this 
section or section 72. 

77. (/) Where the Registrar refuses to order the documen 
Suit in case of order of re- be registered under section 72 or 
fusai by Registrar. Section 76, any person claiming under 
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such document, or his representative, assign, or agent, may, vyithin 
mlriy days after the making of the order of refusal, institute in the 
Civil Court, within the local limits of whose original jurisdiction 
is situate the office in which the document is sought to be registered, 
a suit for a decree directing the document to be registered in such 
office if it be duly presented for registration within ttiirty days after 
the passing of such decree. 

(a) The provisions contained in sub-sections (a) and (j)' of 
section 75 shall, mutaiis mutandis apply to all documents presented 
for registration in accordance with any such decree, and, not- 
withstanding anything contained in this Act, the document shall be 
receivable in evidence in such suit. 


PRAT XIII. 


Of the Fees for Registration, Searches, and Copies, 


78 . Subject to the approval of the Governor-General in 
Fees to be fixed by Local Council, the Local Government shall 
Government. prepare a table of fees payable- 

fa) for the registration of documents ; 

(<?) for searching the registers ; 

(0 for making or granting copies of reasons, entries, or 
documents before, on, or after registration ,* 


and of extra or additional fees payable — 

[d) for every registration under section 30; 

((?) for the issue of commissions ; 

(/) for filing translations ; 

(g) for attending at private residences; 

(/t) for the safe custody and return of documents ; and 
(f) for such other matters as appear to the Local Government 
necessary to effect the purposes of this Act. 


fees so payable shall be published in 
the official gazette, and a copy thereof 
in English and the vernacular language 
of the district shall be exposed to public view in every registration- 
office. 


79 . A table of the 

Publication of fees. 
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80. All fees for the rsgistration of documents under this Act 
Fees payable on pre- shall be payable on the presentation of 
sentation. such documents. 


PART XIV. 


Of Penaltibs. 


81. Eevery registering-officer appointed under this Act and 

Penalty for incorrectly Person employed in his office for 

endorsing, copying, trans- the purposes of tins Act, who being 
lating, or registering docu- charged with the endorsing, copying, 
rnents with intent to injure. translating, or registering of any document 

presented or deposited under its provisions, endorses, copies, trans- 
lates, or registers such document in a manner which he knows or 
believes to be incorrect, intending thereby to cause, or knowing it 
to be likely that he may thereby cause, injury, as defined in the 
Indian Penal Code,* to any person, shall be punishable with impri- 
sonment for a term which may extend to seven years, or with 
fine, or with both. 


Penalty for making false 
statements, delivering false 
copies or translations, false 
personation, and abetment. 


82. Whoever— 


(a) intentionally makes any false statement, whether on oath 
or not, and whether it has been recorded or not, before 
any officer acting in execution of this Act in any 
proceeding or inquiry under this Act ; or 

(d) intentionally delivers to a registering officer, in any 

proceeding under section 1 9 or section 21 , a false 
copy or translation of a document, or a false copy of 
a map or plan ; or 

(e) falsely personates another, and, in such assumed character, 

presetns'i any document, or makes any admission or 
statement, or causes any summons or commission to 
be issued, or does any other act in any proceeding 
or inquiry under this Act ; or 

(d) abets anything made punishable by this Act, 

shall be punishable with imprisonment for a term which may 
extend to seven years, or with fine, or with both. 


* Act^^LV. cf j86o. 
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88 . (/) A prosecution for any offence under this Act coining 
Registering officer may ^0 the knowledge of a registering officer 
commence prosecutions. in his official capacity may be com- 
menced by or with the permission of the Inspector-General, the 
Branch Inspector-General of Sindh, the Registrar, or the Sub- 
Registrar, in whose territories, district, or sub-district, as the case 
may be, the offence has been committed. 

(a) Offences punishable under this Act shall be triable by any 
Court or officer exercising powers not less than those of a Magistrate 
of the second class. 

84. (/) Every registering officer appointed under this Act 
Registering officers to be Shall be deemed to be a public servant 
deemed public servants. within the meaning of the Indian Penal 

Code.* 

( 2 ) Every person shall be legally bound to furnish information 
to such registering officer when required by him to do so. 

(j) In section 228 of the Indian Penal Code,* the words 
“ judicial proceeding ” shall be deemed to include any proceeding 
under this Act. 


PART XV. 


Miscellaneous 


85. Documents (other than wills) remaining unclaimed in any 
Destruction of unclaimed registration- office for a period exceeding 
documents. two years may be destroyed. 

Registering officer not liable 86- No registering officer shail be 

for thing io»a fide done or liable to any suit, claim, or demand uy 
refused in his official capacity, reason of anything In good faith done or 

refused in his official capacity. 


87. Nothing done 

Nothing so done invalidated 
by defect in appointment or 
procedure. 


in good faith pursuant to this Act or any 
Act hereby repealed,' by any registering 
officer, shall be deemed invalid merely 
by reason of any defect in his appoint- 
ment or procedure. 


♦ Act XLV. of 'i860. 
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88. (/) Notwithstanding anything herein contained, it shall 
„ . , not be necessary for any officer of 

executed by GovirnSoffi- Government, or for the Administrator- 
cets, or certain public func- General of Bengal, Madras, or Bombay, 
tionaries. for any official Trustee or Official 

Assignee, or for the Sheriff, Receiver, or Registrar of a High 
Court, to appear in person or by agent at any registration-office 
in any proceeding connected witb the registration of any instrument 
executed by him in his official capacity, or to sign as provided in 
section 58. 

(^2) Where any instrument is so executed, the registering 
officer to whom such instrument is presented for registration may, 
if he thinks fit, refer to any Secretary to Government, or to such 
officer of Government, Administrator-General, Official Trustee, 
Official Assignee, Sheriff, Receiver, or Registrar, as the case may 
be, for information respecting the same, and, on being satisfied 
. of the execution thereof, shall register the instrument. 

89 . (/) Every officer granting a loan under the Land Improve - 

r. • c t • j ment Loans Act, IBS'?,* shall send a 
Copies of certain orders, ^ ^ . . . 

certificates, and instruments Copy of hiS order tO the registering 
to be sent to registering ofS- officer within the local limits of whose 
cers, and filed. jurisdiction the whole or any part of the 

land to be improved, or of the land to be granted as collateral 
security, situate ; and such registering officer shall file the copy 
in bis book No. i. 


(2) Every Court granting a certificate of sale of immove- 
able property under the Code of Civil Procedure, iQoS.f shall 
send a copy of such certificate to the registering officer within the 
local limits of whose jurisdiction the whole or any part of the 
immoveable property comprised in such certificate is situate, and 
such officer shall file the copy in his Book No. i. 

is) Every officer granting a loan under the Agriculturists’ 
Loans Act, 1884, J shall send a copy of any instrument whereby 
immoveable property is mortgaged for the purpose of securing the 
repayment of the loan, and, if any such property is mortgaged 
for the same purpose in the order granting the loan, a copy also 
of that order, to the registering officer within the local limits of 
whose jurisdiction the whole or any part of the property so mort- 


% Act XU. of 1884. 


* Act XIX. of 1883. 


t Act V. of 1908. 
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X as Sase tay ” 

PurchasefoT'LmrTf ■°®“' g'a“‘ing: a certificate of sale to the 

send a Ldv T?hf~“. rr"^' 

local Itairof°'„£e 7S?cS„‘: "fS Ita 

s® fteTopyIn hS &ok'“ " *“ 


Exempiions from Aci. 

90 . (/) Nothing contained in this Act, or in the Indian Regis* 
Exemption of certain docu* Iration Act, 1 877,* or in the Indian Regis- 

Oi Gove?Sment.^^°'‘^''““‘‘ ^^ 71 , t or in any Actthereby 

, * repealed, shall be deemed to require, 

or to have at any time required, the Registration of any of the follow- 
ing documents or maps, namely — 


(o) documents issued, received, or attested fay any officer 
engaged in making a settlement or revision of settle- 
ment of land-revenue, and which form part of the 
records of such settlement ; or 

ih) documents and maps issued, received or authenticated 
by any officer engaged on behalf of Government 
in making or revising the survey of any land, and 
which form part of the record of such survey ; or 

(i") documents which, under any law for the time being in 
force, are filed periodically in any revenue-office 
by patwaries or other officers charged with the pre- 
paration of village-records; or 

{d) sanads, inam, title-deeds, and other documents purport- 
ing to be or to evidence grants or assignments by 
Government of land, or of any interest in land ; or 

{e) notices given under section 74 or section 76 of the 
Bombay Land-revenue Code, 1879,! of relinquish- 
ment of occupancy fay occupants, or of alienated 
land fay holders of such land. 


* Act III, of 1877. 

X 


t Act VIII. of 1871. 
Bom. Act. V. of 1879. 
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THE SCHEDULE : 
Repeal of Enactments. 
(.SVrf seclion pj.) 




Short title. 

Extent of repeal. 

1877 

i 

III. 

The Indian Registration Act, 
1877, 

The whole. 

1879 

XII. 

The Registration and Limitation 
Acts Amendment Act, 1879. 

So much as is unrepealed. 

1883 

XIX. 

The Land Improvement Loans 
Act, 1883. 

So much of section 12 as 
is unrepealed. 

1886 

VII. 

The Indian Registration Act, 
i 885 . 

The whole. 

1888 

VII. 

The Civil Procedure Code 
Amendment Act, 188S. 

So much as is unrepealed. 

1891 

XII. 

The Amending Act, 1891 ... 

In the Second Schedule, 
the entries relating to 

Act HI. of 1877. 

1899 

XVII. 

I'he Indian Registration Amend- 
ment Act, 1899. 

The whole. 







ACT. XX. OF 1863. 

The Religious Endowments Act, 1863.'*' 

Received the G.-G.'s Assent on the ioth March 1863. 

An Ad io enable the Government to diveet itself of the Management 
of Religious Endowments. 

Whereas it is expedient to relieve the Boards of Revenue, and 
p , , the Local Agents, in the Presidency of 

Fort William in Bengal and the Presi- 
dency of Fort Saint George, from the duties imposed on them by 
Regulation XIX., 1810, of the Bengal Code {for the due appropria- 


* This short title has been given by the Indian Short Titles Act (XIV, 
of 1897). 

For the Statement of Objects and Reasons of the Bill which became 
Act XX. of 1863, see Calcutta Gazette, 1862, p. 753 ; for Proceedings in 
Council relating to the Bill, see ibid Supplement, p. 28, and ibid, 1863, p. 
105. 

Act XX. of 1863 has been extended to Kanara by Bom. Act VII. of 
1865 which was specially passed for that purpose. 

It has been declared, by notification under s. 3 (a) of the Scheduled 
Districts Act (XIV. of 1874), to be in force in the following Scheduled 
Districts, namely ; — ■ 

(0 The Districts of Hazaribagh, Lohardaga, and Manbhum, and 

Pargana Dhalbhum and the Kolhan in the District of Sing- 

bhum (see Gazette of India, 1881, Pt I., p. $04) : 

(2) The scheduled portion of the Mirzapur District (see Gazette of 

India, 1879, Pt. I., p. 383) ; 

(3) Jaunsar Bawar (see Gazette of India, 1879 Pt I., p, 382) : 

(4) The Districts of Hazara, Peshawar, Kohat, Bannu, Dera Ismail 

Khan, and Dera Ghazi Khan (see Gazette of India, i886, Pt. 

I., p. 361) ; 

(5) The Chief Commissionership of Assam (except the North 

Lushai Hills) (see Gazette of India 1897, Pt. I,, p 299). 

It has been extended, by notification under 3. S of the last mentioned 
Act, to the following Scheduled Districts, namely; — 

(1) Kumaon and Garhwal (see Gazette of India, 1876, Pt. I., p. 

606) ; 

(2) The North-Western Provinces Tarai (see Gazette of India, 1876, 

, , . . Pt. I., p. 505) ; 

(3) Ajmere and Merwara (see Gazette of India, 1877, Pt. I., p. 605) 

S. 22 applies to the v/hole of British India. 

3,000-20.9.13. XX, ’^3.-1, 
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Hon of the rents and produce of lands granted for the support of Mos- 
ques, Hindu Temples, Colleges, and other purposes ; for the mainten- 
ance and repair of Bridges, Sarais, Kattras and other public build- 
ings ; and for the custody and- disposal of Nazul Property or Es- 
cheats), and Regulation VII., 1817, of the Madras Code {for the due 
appropriation of the rents and produce of lands granted for the 
support of Mosques, Hindu Temples, and Colleges, or other public 
purposes ; for the maintenance and repair of Bridges, Choultries, or 
Chattrams, and other public buildings ; and for the custody and dis- 
posal of Escheats), so far as those duties embrace the superinten- 
dence of lauds granted for the support of mosques or Hindu tem- 
ples and for other religious uses ; the appropriation of endowments 
made for the maintenance of such religious establishments ; the 
repair and preservation of buildings connected therewith, and the 
appointment of trustees or managers thereof ; or involve any con- 
nection with the management of such religious establishments 
. , . . ; * It is enacted as follows : — - • 

1 . {Repeal of parts of Bengal Regulation ' of idiQ and 
Madras Regulation VJI.oftSiqf) {Repealed by the Repealing Acl 

{XIV, Of 1870).] - :c' 


Interpretation clause. 


2 . In this Act- 


Gender. 


words importing the singular number shall include the plural, 
„ , and words importing the plural number 

shall inclada the singular : 
words importing the masculine gender 
shall include females : t 

the words « Civil Court ” and « Court '' shall mean the princi- 
c.r , » pal Court of original civil jurisdiction m 
Civil Court and Court. aistrict in which the mosque, temple, 

or religious establishment is situate, relating to which, or to the en- 
dowment whereof, any suit shall be instituted or application made 
under the provisions of this Act.* 


* In the Preamble, the words and figures, “and whe^s 
pedient for that purpose to repeal'so much of Regulation ° . 

the Bengal Code, and Regulation VII., 1817, of the Madras Code, as relate 
to endowments for the support of mosques, Hindu temples, “ - 

ligious purposes,” have here been repealed by the Repealing A 

Compare s, J13 of the General CIau<:e3 Act {X. of 1897)- 


t 
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3 In the case of every mosque, temple, or other religious es- 
^ 1 tablishment to which the provisions of 

SrcSl either of tho Regulations specified in 

ques, &c. “ the preamble to this Act are appli- 

cable and the nomination of the trustee, manager, or superintendent 
thereof at the tiine of the passing of this Act, is vested in, or may 
be exercised by the Government or any public officer, or in 
the nomination of such trustee, manager, or superintendent sh^dl be 
subiect to the confirmation of the Government or any public omcer, 
the Local Government shall as soon as possible after the passing 0 
this Act, make special provision as hereinafter provided. 

4. In the case of every such mosque, teinple or other religipus 
I o nf establishment which, at the time of the 

Transfer to trustees, &c., of , ohall be under the 

trust property in charge of passing ot this Act, stiaii oe iinoer me 
'Revenue Board. nianagement of any trustee, manager,'Or 

suuerintendent, whose nomination shall not vest in nor be exercised 
•ly^ Lr be subject to the confirmation of. the Government or any 
pubUc officer, the Local Government shall, as soon as possible after 
ffie pasSnrof this Act, transfer to such trustee manager, or sm 

peridem all the landed or other property which at the time of 

ffie paslg of this Act, shall be under the superintendence or m 
the p^ssessfon of the Board of Revenue or any local agent, and 
tlonffing to such mosque, temple, or other religious establishment, 
except such property as is hereinafter provi e , 

and the powers and responsibilities of the Board of Revenue, 
^ ! f R nowers and the local agents, in respect to such 

llshmenS, and to all land and Ollier property so Iranslerred except 
as regards -acts done and liabilities tnenrred by the said Board of 
Revenue or any local agent, previous to such transfer, shall cease 
and determine. 

5 Whenever from any cause a vacancy shall occur in the 
D i • „r.nfdUDute officc of any uustce, Hliriager, Or supcf- 

a?tr^ght"of succession to intendent to whom a-j property siiaii 
vacated trusteeship. have been transfeirsi under the last 

' preceding section, and any dispute shall arise respecting the rigat 
* of succession to such office, it shall be lawi’s. -rany person 
' e-^ted in the mosque, temple, or religicar eriiaiisnraeDt to 
' such property shall belong, or in the per:r:ninc^ of the- wors;^ 


* In s 3 the words quoted have nesJ .s:;:r±nte(I for the 
figure “ section i ” by the Repealing and Act (KU- 
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of the service thereof, or the trusts relating thereto, to:apply .to the 
Civil Court to appoint a manager of such mosque, temple, or other 
religious establishment ; and thereupon such Court may appoint 
such manager to act until some other person shall by suit have 
established his right of succession to such oflBce.' 


The manager so appointed by the Civil Court shall have and 
Powers of nianag-ers ap- shall exercise all the powers which, 
pointed by Court. under this Or any other Act, the former 

trustee, manager, or superintendent, in whose place such manager 
is appointed by the Court, had or could exercise in relation to such 
mosque, temple, or religious establishment, or the property belong- 
ing thereto. 


6. The rights, powers, and responsibilities of every trustee. 
Rights, of trustees to manager, or superintendent, to whom the 
whom property is transferred land and Other property. of any mosque, 
un er section 4. temple, or Other religious establishment 

is transferred in the manner prescribed in section 4 of this Act, as 
well as the conditions of their appointment, election, and removal, 
shall be the same as if this Act had not been passed, ex- 
cept in respect of the liabiliiy to be sued under this Act, and except 
in respect of the authority of the Board of Revenue and local 
agents, given by the Regulations hereby repealed, over such mosque, 
temple, or religious establishment, and over such trustee, manager, 
or superintendent, which authority is hereby determined and re- 
pealed. 

All the powers which might be exercised by any Board or 
A ■ f - local aoent for the recovery of the rent 

under the said section 4 of this Act may, from the date of such 
transfer, be exercised by any trustee, manager, or superintendent to 
whom such transfer is made. 


7 . In all cases described in section 3 of this Act the Local 
Constitution and duties of Government shall, once for all, appoint 
committees. one or more committees in every division 

or district, to take the place, and to exercise the powers, of the 
Board of Revenue and the local agents under the Regulations here- 
by repealed. 

Such cornmittee shall consist of three or more persons, and 
shall perform all the duties imposed on such Board and local agcn s, 
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except in respect of any property which is specially provided for 
under section 3 1 of this Act. 


8 Tlie members of the said committee shall be appointed 
Qualifications of member among persons professing the 

of cominittse. religion for the purposes of which the 

mosque, temple, or other religious establishment was founded or is 
now maintained, and in accordance, so far as can be ascertained, 
with the general wishes of those who are interested in the mainten- 
ance of such mosque, temple, or other religious establishment. 

Tue appointment of the committee shall be notified in the 
official Gazette. 

In order to ascertain the general wishes of such persons in 
Ascertaining wishes of per- respect of such appointment, the Local 
sons interested. Government may cause an election to 

be held under such rules (not inconsistent with the provisionc of 
this Act) as shall be framed by such Local Government.® 


9. Every member 
Tenure of oftice. 


and no such 
Removal. 


of a committee appointed as above shall 
hold his office for life, unless removed 
for misconduct or unfitness ; 

member shall be removed except by an order 
of the Civil Court as hereinafter provid- 
ed. 


10. Whenever any vacancy siiali occur among the members 
„ ■ . , CM . uf ^ committee appointed as above, a 

acancies o e e . elected tO fill the 

vacancy by the persons interested as above provided. 

Tne remaining members of the committee shall, as soon as 
p , possible, give public notice of such 

roce ure. vacanc}', and shall fix a day, which shall 

not be later than three months from the date of such vacancy, for 

an election of a new member by the peisons interested as above 

provided, under rules for eleciions which shall be framed by the 
Local Government ;t 

and whoever shall be then elected under the said rules shall 
be a member of the committee to fill such vacancy. 


* For rules made under this section for Madras, see p. 7 of the Madras 
List of Local Rules and Orders, Ed. 1894. 

t For rules under this section for the N.-W. P., see the N.-W. P, and 
Oudh List of Local Rules and Orders, Ed. 1894, p. 32, 
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If any vacancy as aforesaid shall not be 6!Ied up by such elec- 
c^When Court may (511 va- Uon as aforesaid within three months 

the aDr^lirn^:nn occurred, the Civil Court on 

me application of any person whatever, may appoint a person lo fill 

bv thp rpmoIi-iin^T ^ u. the vacancy be forthwith fiHe? up 
shall tLn S^h‘"f of the committee, with which order it 

if Thi K remaining members to comply ;• and, 

0 In t “ 


11. No member of a committee appointed under this Act 
No member of committee shall be capable ot being, or shall act, 
°f 3.iso as a trustee, manager, or superin- 
y . ' tendent of the mosque, temple, or ether 

rejigious establishment for the management of which such com- 
mittee shall have been appointed. 


12. Immediately on the appointment of a committee as above 
On appointment of Com- provided for the Superintendence of any 
hiittee. Board and local such mosque, temple, or religious estab- 
agents to transfer property. Jishment, and for the management of its 
anaiip, the Board of Revenue, or the local agenis acting under the 
authority of the said Board, shall transfer to such committee ail 
landed or other property which, at the time of appointment, shall be 
under the. superintendence, or in the possession, of the said Board 
or local agents, and belonging to the said religious establishment, 
except as is hereinafter provided for ; 

and thereupon the poweis and lesponsibilities of the Board and 
Termination of powers and local agents, in lespect tO SUCh 
responsibilities of Board and mcsque, temple, OF religious establish- 

ment, and to all land and other property 
so transferred, except as above, and except as regards acts done 
and liabilities incurred by the said Board or agents, previous to 
such transfer, shall cease and determine. 


All the powers which might be exercised by any Board or 
Commencement of powers local agent for the recovery of the rent 
of committee. q£ qj. otfjgf property transferred 

under this section may, from the date of such transfer, be exercised 
by such committee to whom such transfer is made. 


13. It shall be the duty of every trustee, manager, and super* 
Duly . of trustee, &c., as to intendent of a mosque, teinple, or religi- 
accountsj Q^g establishment to which the provi- 
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siona of this Act shall apply to keep regular accounts of his receipts 
and disbursements in respect of the endowments and expens-s of 
such rnosque, temple, or other religious establishment ; 

and it shall be the duty of every committee of management, 

appointed or acting under the authority 
and of committee. require from every trustee, 

manager, and superintendent of such mo-que, temple, or other 
religious establishment, the production of such regular accounts of 
such receipts and disbursements at least once in every year ; and 
every such committee of management shall themselves keep such 
accounts thereof. 


14. Any person or persons interested in any mosque, temple, 
Person interested may sin- 0^ religious establishment, Or in the pet- 
ty sue in case of breach of formance of the worship or of the service 
trust, &c. thereof, or the trusts relating thereto, 

may, without joining as plalnliti any of the other persons interested 
therein, sue before the Civil Court, the trustee, manager, or super- 
intendent of such mosque, temple, or religious establishment, or the 
member of any committee appointed under this Act, for any mis- 
feasance, breach of trust, or neglect of duty, committed by such 
trustee, manager, superintendent, or member of such committee, in 
respect of the trusts vested in, or confided to, them respectively ; 


and the Civil Court may direct the specific performance of any 

Powers of Ciyll Court. Supeiint- 

endent, or member of a committee, 


and may decree damages and costs against such trustee, 
manager, superintendent, or member of a committee, 

and may also direct the removal of such trustee, manager, 
superintendent, or member of a committee. 


15. The interest required in order to entitle a person to sue 
Nature of interest entitling under the last preceding section need 
person to sue. not be a pecuniary or a direct or imme- 

diate interest, or such an interest as would entitle the person suing 
to take any part in the management or superintendence of the 
trusts. 

Any person having a right of attendance, or hiving been in 
the habit of attending, at the performance of the worship or service 
of any mosque, temple, or religious establishment, or of partafcipg 
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in the benefit of any distribution of alms, shall be deemed to be a 
person inte?^^ Jthin the meaning of the last preceding section. 


1 fi In anv suit or proceeding instituted under this Act, it 
IB. in any suu v Court, before 

* •. i *s.n.vsAtnfr 


snau uc , 

Reference to arbitrators. suit or proceeding JS pending, 

- _t_ V»a roffkTTPfl fnr 


to order any matter in diEerenne in such auit to be referred for 
decision to one or more arbitrators. 


•Whenever any ench rCotSf of" 

Civil Procedure Code ap- gj^^H jn all respects apply to 

of the said Code. 


Ui kllW QMAV* ww'.*’-'- 

17. Nothing in the ,o‘’?he'’&ort, or 

^^^,.„„ce_„„derCiv,tPro. 

reference under the sa'd section 3*^t 
Procedure. 


• A „nrlpr this Act without a 
18. No suit shall be entertained 


Application for leave to 
institute suit. 


'lW5S.SS.-S 


^uiv* • • - --r 

The Court, on the “f the application^, M 

oi the com. there are such 


of a suit, and if, in the .| 

grounds, leave shall be given for its institutio ... 

If the Court shall be of S "thL no party to 

benefit of the trusi, „ order 

Costs. the suit is in fault, tie 

the costs, or such portion as it may consi er , 

the estate. _ 


— - 

(A=. X.V. of .?8a, p.. .. 

I The words, “ the application may b in f the su^ ^ 
and the words “ in calculating shall be estimated and sh U 

stamp duty on the P^ehminary applma^ ^ fay the Court 

added to the costs of the suit,’ have here o 
Act (VII. of 1870). 
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19 . Before giving leave for insliiulion of a suit, or, after leave 
Court may require accounts has been given, before any proceeding 

of trust to be filed. is taken, or at any time when the suit is 

pending, the Court may order the trustee, manager, or superin- 
tendent, or any member of a committee, as the case, may be, to file, 
in Court the accounts of the trust, or such part thereof, as to the 
Court may seem necessary. 

20. No suit or proceeding before any Civil Court under the- 
• Proceedings for criminal preceding sections shall in any way 

breach of trust. affect or interfere with any proceeding 

in a Criminal Court for criminal breach of trust. 

21. In any case in which any land or other property has been 
Cases in which endowments granted for the support of an establish- 

are partly for religious and ment partly of a religious and partly of 
, partly for secular purposes. a secular character, 

or in which the endowment made for the support of an estab- 
lishment is appropriated partly to religious and partly te secular' 
i uses, 

the Board of Revenue, before transferring to any trustee, 
manager, or superintendent, or to any committee of management 
' appointed under this Act, shall determine what portion, if any, of 
the said land or other property shall remain under the superintend • 

'' ence of the said Board for application to secular uses, 

.and what portion shall be transferred to the superintendence 
; of the trustee, manager, or superintendent, or of the committee, 

and also what annua^l amount, if any, shall be. charged on, the 
land or other property which may be so transferred to the superin- 
tendence of the said trustee, manager, or superintendent, or of the 
^ committee, and made payable to the said Board or to the local 
agents, for secular uses as aforesaid. 

I.’! In every such case the provisions of this Act shall fake effect 
only in respect to such land and other property as may be so 
transferred. 

^ Government not to hold 22. Except as provided in this Act, it 
1' charge henceforth of property shall not be lawful"* for any Government 
“"y mosque, in India, or for any officer of any Gov- 
/ ernment in his official character, 

,'■>} « 

li, * In s. 22, certain formal words, which were repealed by the Repealing 
iJ, Act (XVI. of 1874I, have here been omitted. 
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to undertake or resume the superintendence of any and or 
other property granted for the support of, or belonging 

to, any mosque; temple, or other religious establishment or ^ 

. , fiio tnonnoffimerit or aDPropriatio 


to, any mosque, temple, or oiner reng.uui, ^ 

tn tike anv D^rt in the management or appropriation ot any 
endowment made for the maintenance of any snch mosqne. tempie, 
or other establishment, or 


or other establishment, or . 

to nominate or appoint an, trnatee manager, or supertntentat 
thereof, or to be in any way concerned therewith. 

> .... . , j *110 nrnvisiODS 


iOt, or to ue lii aujf 

23 Nothing in tMa Act ahail be held to affect ^ P'™”™ 
INO g Regulations mentioned m this Ac , 

Effect of Act in respect of ^ jjj go far as they relate to mosques, 

Regulations therein men- P i other relig'Ol^® 65* 

tioLd, and of buddings of Hmdu a 0 the Govern, 

antiquity, &c. tablishments , or top under the 

ment from taking such steps as it injmy^to and preserve 

provisions of the said ? Iq^ theif historical ot 

buildings remarkable for their antiqu ^ thelmblic. 

architectural value, or required for the conven 

24. The word ‘andia - in this Act - 

“ India.” Her Majesty .by the 

Viet., C. .05, enUiicd ‘‘An Ac. for the batter Governm 


* » 

** Inui^ 

• That is. “ British India^” rSp™Svelyt"th° General Clauses Ad 
and “India” ins. 3 ( 7 ) and 3(27) respec y 
(X. of 1897). . t jggs (21 and 33 Vict., 

f See the Government or India ACt| i d 



ACT I. OF i88o.« 

TIi 6 Hsligtotts Societies iot, 1830. 

Received the G.-G's. assent on the 9x11 January, t 83 o. 


Art Act to confer certain Powers on Religious Societies. 

Whereas it is expedient to simolify tiie manner in whicit cer- 
tain bodies of persons associated for the; 
purpose of maintaining religious worship 
may hold property acquired tor such purpose, and to provide for 
the dissolution of such bodies and the adjustment of tlicir alTaira 
and for the decision of certain qucaiions relating to sucit bodies; 
It is hereby enacted as follows : — 


Short title. 


Comraenceincnt. 


Local extent. 


1. This Act may be called “ The 
Religious Socieues Act, 18S0;" 

It shall come into force at once: 
and 

shall ■ extend to the whole of British 
India ;t 


but nothing herein contained shall apply to any Hindus, 
Jlnharainadans or BaJdtusts, or to any persons whom the 
Governor-General in Couneil iniy fronr time to time, by notdica- 
tion in the Gazette of fndia, o.x;luie from the operation of this 
Actl • ■ * 


2 . When any body of 
Appointment of now trus- 


tees in cases 
provided for. 


not otnctwise 


persons associated for the purpose 
maintaining religious worsliip has 
acquired, or hereafter shall acquire, any 
property. 


* For Statement of Objects and R’l.isons, see Gaaette 0/ India, iSypj 
Part V., p. 770; for Proceeding, in Council, see ibid, 1S79, Supplement, pp. 
S98, 745 and 174 ; ibid, l 8 iO, Supplement, pp. 23 and 170. 

t Act I. of ibSohas been declared, by notification under 3,3. (a) of the 
Scheduled Districts Act (XIV. of 1874), to be in force in the following 
scheduled districts in the Chutia Nagpore Division -.—The Districts of 
Hazaribagh, Lohardaga, and Manbhum and Pargana Dhalbhum, and the 
Kolhan in the District of Singbhum — See Gaaetie of India, Oct. 22 1881) 
Pt. I., p. 504. The District of Lohardaga included at this time the present 
Bistrict of Palamau, which was separated in 1894. 


4,000.— 14-3.X907. 
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ACT XXL OF i860. 

Tfl 0 Societies’ Registration Act, I860.'*' 

Received the G.-G/s Assent on the 2isx May i860. 

An Aci for iht Registration of Literary ^ Scientific y 
and Charitable Societies. 

Whereas it is expedient that provision should be made for im- 

proving the legal condition of societies 
established for the promotion of literature. 


* This short title has been given by the Indian Short Titles Act 
(XIV. of 1897). 

The Act (with the exception of the first four sections) is based on the 
Literary and Scientific Institutions Act, 1854 (17 & 18 Viet., c. iia), 
ss. 20, et seg. 

It has been declared to be in force in the whole of British India, except 
as regards the Scheduled Districts, by s, 3 of the Laws Local Extent Act 
(XV. of 1874). 

It has been declared, by notification under s. 3 (a) of the Scheduled 
Districts Act (XIV. of 1874), to bs in force in the following Scheduled 
Districts namely ; — 

(l) West Jalpaiguri (see Gazette of India, i88i, Pt. I., p. 74) ; 

The Districts of Hazaribagh, Lohardaga, and Manbhum, and 
Pargana Dhalbhum, and the Kolhan in the District of Sing* 
bhum (see Gazette of India, i88l, Pt. I , p. 504) ; 

The scheduled portion of the Mirzapur District (see Gazette of 
India, 1879, Pt. 1 , p. 383) i 

Jaunsar Bawar (see Gazette of India, 1879, Pt. I., p. 302) : 

The Districts of Hazara, Feshwar, Kohat, Bannu, Dera - 
Khan, and Dera Ghazi Khan (see Gazette of India, 1886, 

I,, p. 48) ; 

The District of Silhat (see Gazette of India, 1879, Pt. I., 
p. 631) 

The rest of Assam (except the North Lushai Hills) (see Gazette 
of India, 1897, Pt. I., p. 299). 

It has been extended, by notification under s. 5 of the last-mentioned 
Act, to the following Scheduled Districts, namely - 

(1) Sindh (see Gazette of India, 1880, Pt. I., p. 672) ; 

(2) Kumoan and Garbwal (see Gazette of India, 1876, Pt. I., p. 606) ; 

(3) Ajmere and Merwara (see Gazette of India, 187S, Pt. I., p. 380). 
It has been declared, by notification under s. 3 (6) of the same Act, 

not to be in force in the Scheduled District of Lahaul. — See Gazette of 
India, 1886, Pt. I., p. 301. 
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science, or the fine arts, or for the diffusion of useful knowledge, or 
for charitable purposes ; It is enacted as follows: — 

1 . Any seven or more persons associated for any literary, 
Societies formed by me* Scientific, OT charitable purpose, or for 
raorandum of association and any such purpose as is described in sec- 
regiscration. ^jQj, 20 of this Act, may, by subscribing 

their names to a memorandum of association, and filing the same with 
the Registrar of Joint-stock Companies,* form themselves into a society 
under this Act. 

Memjtandum of associa- 2 . The memorandum of association 
tion. shall contain the followng things that is 

to say ; — 

the name of the society ; 

the objects of the society : 

the names, addresses, and occupations of the governors’ council, 
.directors, committee, or other governing body to whom, by the rules 
of the society, the management of its affairs is entrusted. A copy of 
the rules and regulations of the society, certified to be a correct copy 
by not less than three of the members of the governing body, shall be 
-filed with the memorandum of association. 


S. Upon such memorandum and certified copy being filed, the 
• „ . Registrar shall certify under his hand that 

Registration. Society is registered under this Act. 

There shall be paid to the Registrar for every such registration a fee 

of fifty rupees> or such smaller fee as the 
Governor-General of India in Council 
may, from time to time, direct ; and all fees so paid shall be accounted 
for to Government. 


4. Once in every year, on or before the fourteenth day succeed- 
Annual list of managing ing the day on whtch, according to the 
.body to be filed. rules of the Society, the annual general 

meeting of the society is held, or, if the rules do not provide for an 
annual general meeting, in the month of Januaiy, a list shall be filed 
with the Registrar of Joint-stock Companies, of the names, addresses, 
and occupations of the governors, council, directors, committe^ or 
other governing body then entrusted with the management of the attair 
‘■of the society. _ 


^ In 3. I, the words, “ under Act XIX. of i8S7i repeale y 

pealing Act (XVI. of 187.1), have here been otoitted. See now 
Companies Act (VI. of 1882), s. 255. 
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5. The property, moveable and immoveable, belonging to a 
Property of society how Society registered under this Act, if not 

vested. vested in trustees, shall be deemed to be 

vested, for the time being, in the governing body of such society, and 
in all proceedings, civil and criminal, may be described as the property 
of the governing body of such society by their proper title. 

6 . Every society registered under this Act mav sue or be sued in 
Suits by and against so- ^he name of the president, chairman, or 

cieties. principal secretary, or trustees, as shall be 

determined by tire rules and regulations of the society, and, in defau 
of such determination, in the name of such person as shall be appoint- 
ed by the governing body for the occasion : 

Provided that it shall be competent for any person having a claim 
or demand against the society to sue the president or chairman, or 
principal secretary, or the trustees thereof, if, on application to the 
governing body, some other officer or person be not nominated to be the 
defendant. ‘ 


7. No suit or proceeding in any Civil Court shall abate or dis- 
continue by reason of the person by or 
Suits not to abate. against whom such suit or proceeding 

shall have been brought or continued, dying or ceasing to fill the 
character in the name whereof he shall have sued or been sued, but 
the same suit or proceeding shall be continued in the name of or 
against the successor of such person. 


S. If a judgment shall be recovered against the person or officer 
Enforcement of judgment named On behalf of the society, such judg- 
against society. meut shall not be put in force against the 

property, moveable or immoveable, or against the body of such person 
or officer, but against the proper.y of the society. 

The application for execution shall set forth the judgment, the 
fact of the party against whom it shall have been recovered having sued 
or having been sued, as the case may be, on behalf of the society only, 
and shall require to have the judgment enforced against the property 
of the society. 

9 . Whenever, by any bye-law duly made in accordance with the 
Recovery of penalty accru- rules and regulations of the society, or, if 
ing under bye-law, the Tules do not provide for the makin'*' of 

bye-laws, by any bye-law made at a general meeting of the members of 
the society convened for the purpose (lor the making of which the con- 
current votes of three-fifths of the members present at such meeting 
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be necessary), any pecuniary penalty is imposed for the breach of any 
rule or bye-law of the society, such penalty, when accrued, may be re- 
covered in any Court having jurisdiction where the defendant shall 
reside, or the society shall be situate, as the governing body thereof shall 
deem expedient. 

10. Any member who may be in arrear of a subscription which; 
Members liable to be sued according to the rules of the society, he is 
as strangrers. bound to pay, or who shall possess him- 

self of, or detain, any property of the society in a manner or for a time 
contrary to such rules, or shall injure or destroy any property of the 
society, may be sued for such arrear or for the damage accruing from 
such detention, injury, or destruction of property in the manner here- 
inbefore provided. 

But if the defendant shall be successful in any suit or other pro- 
Recovery by successful ceeding brought a^inst him at the ins 
defendant of costs adjudged, tauce of the society, and shall be ad- 

judged to recover his costs, he may elect !o proceed to recover the 
Same from the officer in whose name the suit shall be brought, or 
from the society, and in the latter case shall have process against the 
property of the said society in the manner above described. 


11. Any member of the society who shall steal, purloin, or 
Members guilty of offences embczzlc any moncy or other property, 

punishable as strangers. Or wilfully and maliciousty destloy or 

injure any property of such society, or shall forge any deed, bond, 
security for money, receipt, or other instrument, whereby the funds 
of the society may be exposed to loss, shall be subject ^ to the same 
prosecution, and, if convicted, shall be liable to be punished m like 
manner as any person not a member would be subject and liable to 
in respect of the like offence, 

1 2. Whenever it shall appear to the governing body of any 
Societies enabled to alter. Society registered under this Act, w ic 

extend, or abridge their has been established for any partic 
purposes. purpose or purposes, that it is advisable 

to alter, extend, or abridge such purpose to or for other_ f ^^>h^er 
\rithin the meaning of this Act, or to amalgamate such socie y, ei 
wholly or partially, with any other society, such governing J ^ 
submit the proposition to the members of the society m a '^^^nnsider- 
printed report, and may convene a special meeting for e c 
ation thereof according to the regulations of the society , 

but no such proposition shall be carried into effect ^ 

report shall have been delivered or sent by post to every 
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•the society ten days previous to the special meeting convened by the 
governing body for the consideration thereof, nor unless such pro- 
position shall have been agreed to by the votes of three-fifths of the 
members delivered in person or by proxy, and confirmed by the 
votes of three-fifths of the members present at a second special meet- 
ing convened by the governing body at an interval of one month after 
the former meeting. 


13 - Any number not less than three-fifths of tlie members of 
Provision for dissolution Society may determine that it shall be 
of societies and adjustment dissolved, and thereupon it shall be dis- 
of their affairs. solved forthwith, or at the time then 

agreed upon, and all necessary steps shall be taken for the disposal 
and setdement of the property of the society, its claims and liabilities, 
according to the rules of the said society applicable thereto, if any, 
and, if not, then as the governing body shall find expedient : 


Provided that, in the event of any dispute arising among the 
said governing body or the members of the society, the adjustment 
of its affairs shall be referred to tire principal Court of original civil 
jurisdiction of the district in which the chief building of the society 
is situate ; and the Court shall make such order in the matter as it 
shall deem requisite : 


Provided that no 


society shall be dissolved unless three-fifths of 
the members shall have expressed a wish 
for such dissolution by their votes deli- 
or by proxy, at a general meeting convened for the 


Assent required. 

vered in person, 
purpose : 

Provided that, whenever the Government is a member of, or a 
_ contributor to, or otherwise interested in, 

overnment consent. gQ(,jg{y regisiered under this Act, 

such society sliall not be dissolved without the consent of Government. 


14 . If, upon the dissolution of any society registered under this 
Upon a dissolution no Act, there shall remain, after the satis- 
'member to receive profit. faction of all its debts and liabilities, any 
■ property whatsoever, the same shall not be paid to, or distributed 
among, the members of the said society or any of them, but shall be 
given to some other society, to be determined by the votes of not less 
than three-fifths of the members present, personally or by pro^qr, at 
the time of the dissolntfon, or, in default thereof, by such Court as 
-aforesaid. 






ACT III. OF 1872, 


The Special ll[awiage Act, 1872.* 

Recbived the G.-G's Assent on the 22 nd March 1872. 

An Act xo provide a Form of Marriage in certain cases. 

Whereas it is expedient to provide a form of marriage for 
p persons who do not profess the 

Christian, Jewish, Hindu, Muham- 
madan, Parsi, Buddhist, Sikh, or Jaina religion, and to lega- 
lize certain marriages the validity of which is doubtful ; It is hereby 
enacted as follows ; — 

, , . , 1 . This Act extends to the whole 

Local Mtat. of British Indm.t 

[^Commencement.'] Repealed by the Repealing Act {XVI. of 

1874)- 


* This short title has been given by the Indian Short Titles Act (XIV. 
of 1897). 

There was no Statement of Objects and Reasons ; the Bill as intro- 
duced was published in the Gazette of India, 1868, p. 1403 ; for the Report 
of the Select Committee, dated aist December 1871, see ibid, 1871, Pt, V,, 
p. 519; for discussions in Council, see ibid, 1868, Supplement, pp. 890 and 
1197 ; ibid, 1871, Extra Supplement, pp. Jo and 42 ; ibid, 1872, Supplement, 
PP- 2. S 7 . 193 . and 261. 

t Act III. of 1S72 has been declared in force in the Santhal Parganas 
by the Santhal Parganas Settlement Regulation (III. of 1872), s. 3, as 
amended by the Santhal Parganas Laws Regulation (HI. of i886) ; in 
British Baluchistan by the British Baluchistan Laws Regulation ( 1 . of 
1890), s. 3 ; in Angul and the Khondmals by the Angul District Regulation 
(I. of 1894), s. 3. 

It has been declared, by notification under s. 3 (a) of the Scheduled 
Districts Act (XIV. of 1874;, to be in force in the following Scheduled Dis- 
tricts, namely : — 

(1) the'Districts of Hazaribagh, Lohardaga, and Manbhum, and 

Pargana Dhalbhum and the Kolhan in the District of Sing- 
bhum. — See Gazette of India, 1881, ■ Pt. I, p. 504, The Dis- 
trict of Lohardaga included at this time the present District 
of Palamau, which was separated in 1894. 

(2) the North-Western Provinces Tarai— See ibid, 1876, Pt, L, p 

SOS- 
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SPECIAL MARRIAGE. 


— [Act III 

2 . Marriages may be celebrated under this Act between 
Conditions upon which persons neither of whom professes the 

cX?afed.“"^" Jewish, or the Hindu or 

TJ . .U CM u Muhammadan, or the Parsi or the 

Huddhist, or the Sikh or the Jaina religion, upon the foliowiner con- 
ditions : — 


(/) neither party must, at the time of the marriage, have a 
husband or wife living: 

(5) the man must have completed his age of eighteen years, 
and the woman her age of fourteen years, according 
to the Gregorian calendar : 

(3) each party must, if he or she has not completed the 
age of twenty-one years, have obtained the consent 
of his or her father or guardian to the marriage : 

y) the parties must not be related to each other in any 
degree of consanguinity or affinity which would, 
according to any law to which either of them is sub- 
ject, render a marriage between them illegal. 

rs/ Proviso . — No such law or custom, other than one relating 
to consanguinity or affinity, shall prevent them from marrying, 

2tid Proviso . — No law or custom as to consanguinity shall 
prevent them from marrying unless a relationship can be traced 
between the parlies through some common ancestor, who stands to 
each of them in a nearer relationship than that of great-great-grand- 
jfather or great-great-grandmother, or unless one of the parties is 
he lineal ancestor, or the brother or sister of some lineal ancestor, 
of the other. 


3 . The Local Government may appoint one or more Regis- 
Appointment of Marriag^e trars under this Act, either by name or 
Registrars. as holding any office for the time being, 

for any portion of the territory subject to its administration. The 


* For notifications appointing Registrars under this section for dis- 
tricts in — * ** 

{a) Assam, see Assam Rules Manual, Ed. 1893, p- 26; 

[&) Bombay Presidency, see Bombay Lise of Local Rules and 
Orders, Vol. I , Ed. 1806, p. oS; , , n 1 

(c) Central Provinces, see Central Provinces List of Local Rules 

and Orders, Ed, i8g6, p. tg, ^ 

(d) North-Western Provinces and Oudh, see Notification quot 

page 4a of the North-Western Provinces and Oudh i-isc o 
Local Rules and Orders, Ed.ji894. 
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officer 80 appointed shall be called “ Registrar of Marriages under 
Act III. of 1872,” and is hereinafter referred to as the “ Registrar." 
The portion of territory for which any such officer is appointed 
shall be deemed his district. 

4 . When a marriage is intended to be solemnized under this 
One OE the parties to in- Act, one of the parties must give notice 
tended marriage to give in writing to the Registrar before whom 
notice to Registrar. jt jg {q solemnized. 


The Registrar to whom such notice is given must be the Re* 
gistrar of a district within which one at least of the parties to the 
marriage has resided for fourteen days before such notice is given. 

Such notice may be in the form given in the first schedule to 
this Act. 


5 . The Registrar shall file all such notices, and keep them 
Notice to be hied and copy with the records of his Office, and shall 
entered in the Marr;3ge also forthwith enter a true copy of every 
Notice Booh, notice in a book to be for that pur- 

pose furnished to him by the Government, to be called the 
“ Marriage Notice Book under Act III. of 1872,” and such book 
shall be open at all reasonable times, without fee, to all persons de- 
sirous of inspecting the same. 


6. Fourteen days after notice of an intended marriage has 

been given under section 4, such 
marriage may be solemnized, unless 
it has been previously objected to in the manner hereinafter men- 
tioned. 


Objection to marriage. 


Any person may object to any such marriage on the ground 
that it would contravene some one or more of the conditions 
prescribed in clause i, 3, 3, or 4 of section 2 . 

The nature of the objection made shall be recorded in writing 
by the Registrar in the register, and shall, if necessary, be read 
over and explained to the person making the objection, and shall 
be signed by him, or on his behalf. 

7. On receipt of such notice of objection, the Regis;rar shall 
Procedure on receipt of i^t)t proceed to solemnize the marriage 
objection. until the lapse of fourteen days from 

the receipt of such objection, if there be a Court of com- 
petent jurisdiction open at the time, or, if there be no such Cour' 
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open at the time, until the lapse of fourteen days from the openinz 
of such Court. 


The person objecting to the intended marriage may file a suit 

Objector may file suit. local juris- 

diction (other than a Court of Small 

Causes) for a declaratory decree declaring that such marriage 
would contravene some one or more of the conditions prescribed in 
clause (i), (2), (3), or (4) of section 2. 


8. The officer before whom such suit is filed shall thereupon 
Certificate of filing of suit give the person presenting it a certificate 
to be lodged with Registrar, to the effect that such suit has been filed. 
If such certificate be lodged with the Registrar within fourteen 
days from the receipt of notice of objection, if there be a Court of 
competent jurisdiction open at the time, or, if there be no such 
Court open at the time, within fourteen days of the opening 
of such Court, the marriage shall not be solemnized till the de- 
cision of such Court has been given, and the period allowed bv law 
for appeals from such decision has elapsed; or, if there b; an 
appeal from such decision, till the decision of the Appellate Court 
has been given. 

If such certificate be not lodged in the manner and within 
the period prescribed in the last preceding paragraph, or if 
the decision of the Court be that such marriage would not 
contravene any one or more of the conditions prescribed in 
clause (i), (2), (3), or (4) of section 2, such marriage may be 

solemnized. 

If the decision of such Court be that the marriage in 
tion would contravene any or more of the conditions prescribed 
in clause (i), (2), (3), or (4) of section 2, the marriage shall not 
be solemnized. 


9. Any Court in which any such suit as is referred to in 

, Court may fine when ob- section 7 is filed may, if It reason^ 
jection not reasonable. tO it that the objection was '^^Jt r 

able and bona-fide, inflict a fine, not exceeding one thousan 
rupees, on the person objecting, and award it, or any par 0 » 

to the parties to the intended marriage. 

10 . Before the marriage is solemnized, the ^ 

Declaration by parties and three witnesses shall. 

witnesses. of the Registrar, sign a 

he fo|:ni contained in the second schedule to this c* 
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either party has not completed the age of twenty-one years, 
the declaration shall also be signed by his or her father or 
guardian, except in the case of a widow, and in every case 
it shall be countersigned by the Registrar. 

11 . The marriage shall be solemnized in the presence of 
aiarrl^ge how to be sole- the Registrar^ and of the thiee witnesses 

rnnized. who signed the declaration. It may 

be solemnized in any form, provided that each party says to 
the other, in the presence and hearing of the Registrar and wit- 
nesses, ‘‘I [A] take thee [Bj to be my lawful wife (or 
husband).” 

12. ^^ The marriage may be celebrated either at the olBce' 
Place where marriage may of the Registrar or at such Other place, 

be solemnized. within reasonable distance of the office 

of the Registrar, as the parties desire ; Provided that the Local 
Government may prescribe the conditions under which such' 
marriages may be solemnized at places other than the Registrar’s 
office, and the additional fees to be paid thereupon. 


13 . When the 

Certificate of marriage. 


marriage has been solemnized, the Registrar 
shall enter a certificate thereof in a 
book to be kept by, him for that pur- 
pose, and to be called the “ Marriage Certificate Book under Act 
III. of 1872 ” in the form given in the third schedule to this Act ; 
and such certificate shall be signed by the parties to the marriage 
and the three witnesses. 


ISA.f The Registrar shall send to the Registrar-General of 
Births, Deaths, and Marriages for the 
territories within which his district is 
situate, at such intervals as the Gover- ^ 
nor General in Council, from time to 
time, directs, a true copy certified by 


Transmission of certified 
copies of entries in Marriage 
Certificate Book to the Re- 
gistrar-General of Births, 
Deaths, and Marriages. 


* For rules framed under this section for— • 

(a) Assam, see Assam Rules Manual, Ed. iSg 2 , p. 27 ; 

(i) North-Western Provinces and Oudh, see Notification quoted 
at page 42 of the North-Western Provinces and Oudh 
List of Local Rules and Orders, Ed. 1894. 
t S. 12A has been inserted by the Births, Deaths, and Marriages 
Registration Act (VI. of 1886), s. 29. 

t For orders issued under this section, see Gazette of India, 1889 
Supplement, p. 921, , ' 
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him, in such form a s Ihe Governoi*GeneraI in Council, from time 
to time, prescribes, of all entries made by him in the said Marri- 
age Certificate Book since the last of such intervals * 

14. The Local Gevernment shall prescribe the fees to be 

paid the Registrar for the duties to be 
discharged by him under this Achf 

The Registrar may, if he think fit, demand payment of any 
such fee before solemnization of the marriage or performance of 
any other duty in respect of which it is payable. 

The said Marriage Certificate Book shall, at all reasonable 
times, be open for inspection, and shall be admissible as evidence 
of the truth of the statements therein contained. Certified extracts 
therefrom shall, on application, be given by the Registrar on the 
payment to him by the applicant of a fee to be fixed by the Local 
Government for each such extract. 


15. Every person who, being at the time marrried, procures 
Penalty on married person a marriage of himself to be solemnized 
marrying again under Act. under this Act, shall be deemed to have 
committed an offence under section 494 or section 495 of the 
Indian Penal Code,J as the case may be ; and the marriage so 
solemnized is void. 


16. Every person married under this Act who, during 

Pa„i,hn,e„toIbie.m,. 'Xe lifetime of his or her wife or h“S. 

band, contracts any other marriage, 
shall be subject to the penalties provided in sections 494 and 495 
of the Indian Penal Codej: for the offence of marrying again 

* As to the duty of the Registrar-General to make and keep 
of the certified copies sent to his office under this section, see 
Births, Deaths, and Marriages Registration Act (VI. of 1886), s. 7. 

t For scales of fees to be paid to Registrars of Marriages p 
scribed by— , . , , r „„,i, 

(а) the Government of Bombay, see Bombay Lis 0 

Rules and Orders, Vol. I., Ed. 1896, p. 9 °> 

(б) Chief Commissioner, Central Provini^s, see 

Provinces List of Local Rules and Orders, Ed. iSQtf. 

(c) Government, North-Western 

Notification quoted at page 42 of Ordersr 

Provinces and Oudh List of Local Rule and O/Uers, 

Ed. 1894. 
j; Act XLV. of i860. 
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during the lifetime of a husband or wife, whatever may be the 
religion which he or she professed at the time of such second 
marriage. 

17. The Indian Divorce Act=* shall apply to all marriages 
Indian Divorce Act to Contracted under this Act, and any 

apply. such marriage may be declared null 

or dissolved in the manner therein provided, and for the causes 
therein mentioned, or on the ground that it contravenes some one 
or more of the conditions prescribed in clause (i), ( 2 ), ( 3 ), 
or ( 4 ) of section 2 of this Act. 

18. The issue of marriages solemnized under this Act shall, 
Law to npply to issue of 1^ they marry under this Act, be deemed 

marriages under Act. tO be subject tO the law tO which 

their fathers were subject as to the prohibition of marriages by 
reason of consanguinity and affinity, and the provisos to section 2 
of this Act shall apply to them. 

19. Nothing in this Act contained shall affect the vali- 
Saving of marriages so!etn> dity of any marriage not solemnized 

nized otherwise than under under its provisions ; nor shall this Act 

be deemed, directly or indirectly, to 
affect the validity of any mode of contracting marriage ; but, 
if the vilidity of any such mode shall hereafter come into question 
before any Court, such question shall be decided as if this Act 
had not been passed. 

20. [ Registry of marriages contracted before passing of Act.] 
Repealed by the Repealing Act (XIL of i 8 y 6 ). 

21. Every person making, siting, or attesting any declaration 
Penalty for signing de» Gr certificate prescribed by this Act, con* 

c 1 a rat ions or certificates laining a Statement which is false, and 
containing false statements, ^yhich he either knows or believes to be 
false, or does not believe to be true, shall be deemed guilty of the 
offence described in section 199 of the Indian Penal Code.f 


» Act IV. of 1869. 


t Act XLV. of i860. 
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ACT I. OF 1877.* 

The Speeiflc Relief let. 

Recjuvhd the G.'G.’s assent on the 7TH February 1877, 

An Act to define wid amend the Law relating to certain 
kinds of Specific Relief. 

Whereas it is expedient to define and amend the law relating 

to certain kinds of specific relief obtain- 
able in civil suits ; It is hereby enacted 
as follows : — 

PART L— PRELIMINARY. 

1 . This Act may be called “ The 
Specific Relief Act, 2877.” 

It extends to the whole of British India, except the Sche- 

^ , duled Districts as defined in Act No. 

Local extent. ^IV. of 1874; 


Preamble. 


Short title. 


• Act I. of 1877 has been extended in its entirety to the following 
Scheduled Districts s— 

(i.) Sindh. — See Gaaetle of India, Dec. 4, 1880, Pt. I,, p. 676. 

(2 ) Western Jalpaiguri. — Gaaette of India, Vlez, 16, 1882, Pt, I,, 
P. SI 2 - 

(3.) The Districts of Hazdribagh, Lohardaga, and Manbhum, and Par- 
gana Dbalbhum, in the District of Singbhum. — See Gaseite of India, Feb. 
16, 1878, Pt. I., p. 82. 

(4.) The Jhdnsi Division. — See Gazette of India, Sep. 26, 1879, Pti L, 
P- S 92 - . 

The Scheduled Districts of the Pan jab — See Gaaetie of India, Sep, 
22, 1877, Pt. I., p. 562. 

(5.) The Scheduled Districts of the Central Provinces. — See Gaaetie of 
India, Dec. 13, 1879, Pt. I„ p. 772. 

(6.) Coorg. — See Gaaette of India, June 3, 1882, Pt. I., p. 217, 

(7.) The Districts of KAmrup, Naugong, Darrang, Sibsagar, Lakhirn- 
pur, Goalpara (excluding the Eastern Dvars), Sylhet, and Kdchar (exclud- 
ing the North Kachir hills). — See Gaaette of India, Nov. lo, 1877, Pt- L, 
p. 652 . 

(8.) The Cantonment of Mor£r. — See Gaaette of India, Sep. 7 1878 
Pt. I., p. 559. 

Ss. 2 and g of the Act have been extended to the taluqs of Bhadrd- 
chalam and Rakapilli and the Rampa Country. — See Gaaette of India, Oct. 
4) 2879, Pt. I,, p. 630. 
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Commencement. 

And it shhall come into force on the 
first day of May 1877. 

2. [Repealed by Acl XU. of iSgi.} 

Interpretation-clause. 

3 . In this Act, unless there be 
something repugnant in the subject or 
context, — 

* Obligation.* 

‘ obligation ’ includes every duty en- 
forceable by law : 

" trust.’ 

‘ trust’ includes every species of ex- 
press, implied or constructive fiduciary 
ownership : 

* trustee.’ 

‘trustee’ includes every person 
holding, expressly, by implication, or 
constructively, a fiduciary character.: 


Jllusiraiions . 


(a.) Z bequeaths land to A, not doubting that he will pay thereout an- 
annuity of Rs i,ooo to B for his life. A accepts the bequest. A is a 
trustee, within the meaning of this Act, for B, to the extent of the annuity. 


(3.) A is the legal, medical, or spiritual adviser of B. By availing 
himself of his situation as such adviser, A gains some pecuniary advantage 
which might otherwise have accrued to B. A is a trustee for B, withm 
the meaning of this Act, of such advantage. 

(tf.) A, being B’s banker, discloses for his own purpose the state of Bs 
account. A is a trustee, within the meaning of this Act, for B, of e 
benefit gained by him by means of such disclosure. 


(d.) A, the mortgagee of certain leaseholds, renews the lease in his own 
name, A is a trustee, within the meaning of this Act, of the renewed lease, 
for those interested in the original lease. 

(e.) A, one of several partners, is employed to purcbap goods for the 

firm. A, unknown to his co-partners, supplies them, at the marlce -p . 

with goods previously bought by himself when the price was . . 

thus makes a considerable profit. A is a trustee for his co-partners, 
the meaning of this Act, of the profit so made, 

(/.) A, the manager of B’s indigo factory, becomes agent 
dor of indigo seed, and receives, without B’s assent„commissi 
seed purchased from C for the factory. A is a trustee, within o 

of this Act, for B, of the commission so received. 

(^.) A buys certain land with notice that B has already 
buy it. A is a trustee, within the meaning of this Act, for B, of the 
so bought. 
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[h.) A buys land from B, having notice that C is in occupation of the 
land. A omits to make any inquiry as to the nature of C’s interest there- 
in, A is a trustee, within the meaning of this Act, of C, to the extent of 
that interest. 


' settlement.’ 


‘settlement’ means any instrument (other than a will or codi- 
cil as defined by the Indian Succession 
Act) whereby the destination or devolu- 
tion of successive interest in moveable or immoveable property is 
disposed of, or is agreed to be disposed of : 


and all words occurring in this Act, which are defined in the 
Words defined in Con- Indian Contract Act, 1S72, shall be 
tract Act. deemed to have the meanings respective- 

ly assigned to them by that Act. 


4. Except where it is herein other- 
■ wise expressly enacted, nothing in this 
Act shall be deemed — 

(a) to give any right to relief in respect of any agreement 
which is not a contract; 

(d) to deprive any person of any right to relief, other than 
specific performance, whicn he may have under any contract; or 

(c) to aftect the operation of the Indian Registration Act* on 
documents. 

Specific relief how given. 5 * Specific relief is given-— 

(a) by taking possession of certain property, and delivering it 
to a claimant ; 

{d) by ordering a party to do the very act which he is under 
an obligation to do ; 

(<£•) by preventing a party from doing that which he is under 
an obligation not to do ; 

(d) by determining and declaring the rights of parties other- 
wise than by an award of compensation ; or 

(«) by appointing a Receiver. 


Preventive relief. , 6. Specific relief granted under 

clause (r) ot section 5 is called prevent- 
ive relief. 


* The reference to Act VIII. of 1871 is altered in accordance with Act 
III. of 1877, 3 . 2. But see now Act XVI. of 1908. 
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Relief r.ot granted to en- 
lorcc penal Jaw. 


7. Specific relief cannot be grant- 
ed for the mere purpose of enforcing a 
penal law. 


PART If. OF SPECIFIC RELIEF. 

CHAPTER I, — Of Recovering Possession of Property. 

(a.) PosH^sion of Immoveablt Property. 

S. |A’ person entitled to the possession of specific immoveable 
Recovery of specific ira- property may recover it in the manner 
moveable property. prescribed by the Code of Civil Pro- 

cedure.^ 

9. If any person is dispossesse'd without his consent of 
Suit by person dispossessed immoveable property otherwise than in 
of immoveable property. due course of law, he or any person 
claiming througti him may, by suit,f recover possession thereof, 
notwithstanding any other title that may be set up in sucii suit. 

Nothing in this s action shall bar any person from suing to es- 
tablish his title to such property, and to recover possession thereof. 

No suit under this section shall be brought against the Govera- 
menr. 

No appeal shall lie from any order or decree passed in any suit 
instituted under this section, nor shall any review of any such order 
or decree be allowed. 


{b.) Possession of Moveable Property. 

10. A person entitled to the possession of specific moveable 

Recovery of specific move- property may recover 
able piopeny. manner prescribed by the Code or oivu 

Procedure.* 

Explanation. /. — A trustee may sue under this section for the 

possession of property to the beneficial interest in which the person 
for whom he is trustee is entitled. 


* See Act XIV. of 1882. s. 3. Now, Act V. of 1908. 
t Here certain words, repealed by Act XII. of 189 L 


Jiave been omit- 
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Explanaiion 2 . — A special or temporary right to the present 
possession cf property is suCFicient to support a suit under tins sec- 
tion. 

Illustrations. 

(a.) A bequeaths land to U for his life, with remainder to C. A dies. 
B enters on the land, but C, without B’s consent, obtains possession of the 
title-deeds. B may recover them from C. 

(6.1 A pledjies cerbvin jewels to B to secure a loan. B dispo.ses of them 
before he is entirk-d to do so. A. without having paid or tendered the 
amount of the loan, sues B for posSeSiion of the jewel.s. The suit should 
be dismissed, as A is not entitled to their possession, whatever right he 
may have to secure their safe custody. 

(c.) A receives a letter addressed to him by B. B gets back the letter 
without A’s consent. A has such a property therein as entitles him to re- 
cover it from B. 

(d.) A deposits books and papers for safe custody with B. B loses 
them, and C finds them, but refuses to deliver them to B when demanded. 
B may recover them from C, subject to C’s right (if any) under Section 16S 
of the Indian Contract Act, 1873. 

{e.) A, a warehouse-keeper, is charged with the delivery of certain goods 
to Z, which B lakes out of A’s posaossion, A may sue B for the goods. 

11. Any person iiaving the possession or control ot a particu* 
Liability n£ person in pos- nioveable property, of which 

ssss'ioiir not ai» owner, to de- nOt lUc OWn<5r, HlSy uiJ COnipt^llt^U 

liver to person ctiiiilcd tuim- specifically to deliver it to the person en- 
mediate possession. tilled to ils immediate possession in any 

of the following cases : — • 

(a) when the thing claimed is held by the defendant as the 
agent or trustee of the claimant ; 

(y) when compensation in money would not afford the 
claimant adequate relief for the loss of the thing 
claimed ; 

(r) when it would be extremely dilficuU to ascertain the ac- 
tual damage caused by its less ; 

{d) when the possession of the thing claimed has been 
wrongfully transferred from the claimant. 

llhtstraiions. 

of clause a. — A, proceeding to Europe, leaves his furniture in charge 
of B as ids agent during his absence. B, without A’s authority, pledges 
the furniture to C, and C, knowing that B had no right to pledge the furni- 
ture, advertises it for sale. C may be compelled to deliver the furniture to 
A, for he holds it as A’s trustee. 
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14. Where a party to a contract is unable to perforin the whole 
Specific performance of of bis part of it, but the part which' must 
-part of contract where part be left unperformed bears only a small 
unperformed ,s small, proportion to the whole in value, and 

aomhs of compensation in money, the Court may, at the suit of 
either party, direct the specific performance of so much of the con~ 
tract as can be performed, and award compensation in money for 
the deficiency. 

Illustrations. 


(fl,) A contracts to sell to B a piece of land consisting of loo bighas. 
It turns out that 98 bighas of the land belong to A, and the two remaining 
bighas to a stranger, who refuses to part with them. The two bighas are 
HOC necessary for the use or enjoyment of the 98 bighas, nor so import- 
ant for such use or enjoyment that the loss of them may not he made good 
in money. A may be directed, at the suit of B, to convey to B the 9-1 bighas, 
and to make compensation to him for not conveying the two remaining 
bighas ; or B may be directed, at the suit of A, to pay to A, on receiving 
the conveyance and possession of the land, the stipulated purchase-money, 
less a sum awarded as compensation for the deficiency. 

[b.) In a contract for the sale and purchase of a house and lands for 
two lakhs of rupees, it is agreed that part of the furniture should be taken 
•at a valuation. The Court may direct specific performance of the contract, 
notwithstanding the parties are unable to agree as to the valuation of the 
furniture, and may either have the furniture valued in the suit, and include 
it in the decree for specific performance, or may confine its decree to the 
house. 


2 5. Where a party to a contract is unable to perforin the whole 

Specific performance of of his part of it. and the part which mnst 
part of contract where part be left unperformed forms a considerable 
unperformed is large. portion of the whole, or does not admit 

of compensation in money, he is not entitled to obtain a decree for 
specific performance. But the Court may, at the suit of the othar 
party, direct the party in default to perform specifically so raiicii of 
his part of the contract as be can perform, provided that the plaint- 
iff relinquisaes all claim to further performance, and all right to 
compensation, either for the deficiency, or for the loss or damage 
sustained by him through the default of the defendant. 


Illustrations. 

(a.) A contracts to sell to B a piece of land consisting of 
It turns out (hat 50 bighas of the land belong to A, an ° 
bighas to a stranger, who refuses to part with them, A j'j- g 

decree against B for the specific performance of the con-ra- 1 •> , . ^ 

willing to pay the price agreed upon, and to take the jO ^ => 
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belong to A, waiving all right to compensation either for the deficiency or 
for loss sustained by him through A’s neglect or default, B is entitled to a 
decree directing A to convey those 50 bighas to him on payment of the- 
purchase-money. 

(b.) A contracts to sell to B an estate with a house and garden for a 
lakh of rupees. The garden is important for the enjoyment of the house. 
It turns out that A is unable to convey the garden. A cannot obtaih a de- 
cree against B for the specific performance of the contract; but, if B is 
willing to pay the price agreed upon, and to take the estate and house with- 
out the garden, waiving all rights to compensation either for the deficiency 
or for loss sustained by him tcrough A’s neglect or default, B is entitled to 
a decree directing A to convey the house to him on payment of the pur- 
chase-money. 

16. When a part of a contract, which, taken by Itself, can and^ 
Specific performance of Ought lo be specifically performed, Stands 

independent part of contract, on a Separate and independent footing, 
from another part of the same contract which cannot or ought not 
to be specifically performed, the Court may direct specific perform- 
ance of the former part. * 

17. The Court shall net direct the specific performance of a 

Bar in other cases of sped- of a contract e.xcept in cases com- 

fic performance of part of ing under one or Other of the three last 
contract. preceding sections. 

18. Where a person contracts to sell or let certain property, 
Purchaser's rights against having only an imperfect title thereto, the- 

vendor with imperfect title. purchaser or lessee (except as otherwise 
provided by this chapter) has the following rights : — 

(a) if the vendor or lessor has, subsequently to the sale or 

lease, acquired any interest in the property, the pur- 
chaser or lessee may compel him lo make good the 
contract out of such interest ; 

(b) where the concurrence of other persons is necessary to 

validate the title, and they are bound to convey at 
the vendor's or lessor’s request, the purchaser or 
lessee may compel him to procure such concurrence 

(r) ^^here the vendor professes to sell unincumbered pro- 
perty, but the property is mortgaged for an amount 
not exceeding the purchase-money, and the vendor 
has, in fact, only a right to redeem it, the purchaser 
may compel him to redeem the mortgage, and to 
obtain a conveyance from the mortgagee; 
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(d) Where the vendor or lessor sues for specific performance 
of the contract, and the suit is dismissed on the 
ground of his imperfect title, the defendant has a 
rignt to a return of his deposit (if any) with interest 
thereon, to his costs of the suit, and to a lien for such 
deposit, interest, and costs on the interest of the 
vendor or lessor in the property agreed to be sold 
or let. 


19. Any person suing for the specific performance of a con- 
Power to award compensa- tract may also ask for compensation for 
tion in certain cases. Its breach, either in addition to, or in 

substitution for, such performance. 

If in any such suit the Court decides that specific performance 
ought not to be granted, but that there is a contract between the 
parties which has been broken by the defendant, and that the 
plaintiff is entitled to compensation for that breach, it shall award 
him compensation accordingly. 

If in any such suit the Court decides that specific performance 
ought to be granted, but that it is not sufficient to satisfy the justice 
of the case, and that some compensation for breach of the contract 
should also be made to the plaintiff, it shall award him sucti com- 
pensation accordingly. 

Compensation awarded under this section may be assessed in 
such manner as the Court may direct. 

JExpla?ia(wn . — The circumstance that the contract has become 
incapable of specific performance does not preclude the Court from 
exercising the jurisdiction conferred by this section. 


lUustralions. 


of the second paragraph ; — A contracts to sell a hundred maunds of 
rice to B. B brings a suit to compel A to perform the contract, or to pay 
compensation. The Court is cf opinion that A has made a valid contract, 
and has broken it, without excuse, to the injury of B, hut that specific per- 
formance is not the proper remedy. It shall award to B such compensation 
as it deems just. 


of the third paragraph ; — A contracts with B to sell him a house for 
Rs. 1,000, the price to be paid and the possession given on the rst 
1877. A fails to perform his part of the contract, and B brings his suit to 
specific performance and compensation, which is decided in his avour 
the 1st January 1878. The decree may, besides ordering specific perform 
ance, award to B compensation for any loss which he has sustained y 


. refusal. 
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, r A 1 nurchaser, sues B, his vendor, for specific 

q£ the explanation; A, a p patent. Before the hearing of 

performance of a contrac ^ Court may award A compensation for the 

'„'’„VpttSm.^nS”oiT C0»lra=t, a„d may, if »coa,»ry, amand lha plamt 

for that purpose. performance of a resolution passed by the 

A • sues ^ ny Snder which he was entitled to have a certain 

directors of a public for compensation for the non-perfoym- 

number of shares allotted to anctjo^^^ ^P^^ 

t-mn of the S The Court may. under this section, award A compensation 

for the non pc otherwise proper to be specifically enforced, 

20 . A contract, 0 ; enforced, Ihough a sum be 

Liquidation of damages not j • -p the amounc to be paid in 

“case' '„?r;/b,'ercli:™r,he par., id defanlt is d illias to pay the same. 

Illtistraiion. 

t n .an nndpr-lease of property held by A under C, 
A contracts to grant B a ,. necessary to the validity of the 

and that he will apply to C for a nrocured^ A will pay B Rs. ro.ooo, 

under-lease, and that, if the license P > j lO.ooo. B is 

',‘o“ S“U”eoS‘spyi«oa..y enforced if C con. 

seats to give the license. /■ j 

(d.) Coilirads which cannoi be specifically enforce . 

21 . The following contracts can- 
not specifically specifically enforced 

LV a contract for the nen-performance of which coinpensa- 
lion in money is an adequate relief ; 

(b\ a contract which runs into .such minute or numerous 
details or which is so dependent on the personal 
nualifications or volition of ihe parlies, or otherwise 
irom its nature is such that the Court cannot enforce 
specific performance of its material terras; 

ic) a contract the terms of which the Court cannot find with 
reasonable certainty ; 

((/) a contract which is in its nature revocable; 

(el a contract made by trustees either !a excess of their 
^ powers or in breach of their trust; 

(/la contract made by or on beha’i cf a corporaticn cr 
^ public company created ic: ipedal purposes, or 
by the promoters of such cc 
excess of its powers; 


Contacts 

enforceable 


:.aay. 


wru 
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(g) a contract the performance of which involves the per- 
formance of a continuous duty extending over a 
longer period than three years from its date; 

(/i) a contract of which a material part of the subject-matter, 
supposed by both parties to exist, has, before it has 
been made, ceased to exist. 

And, save as provided by the Code of Civil Procedure.* no 
contract to refer a controversy to arbitration shall be specifically 
enforced ; but if any person who has made such a ccntract. and 
has refused to perform it, sues in respect of any subject which he 
has contracted to refer, the existence of such contract shall bar the 
suit. 


Illudraiions, 


to a. — A contracts to sell, and B contracts to buy, a lakh of rupees in 
the four per cent, loan of the Government of India ; 

A contracts to sell, and B contracts to buy, 40 chests of indigo at Rs. 
1,000 per chest ; 

In con-iideration of certain property having been transferred by A to 
B, B contracts to ooen a credit in A’s favour to the extent of Rs. 10,000, 
and to honour A’s drafts to that amount. 

The above contracts cannot be specifically enforced, for, in the 
the second, both A and B, and in the third A, would be reimbursed by 
compensation in money. 

to b . — A contracts to render personal service to B ; 

A contracts to employ B on personal service; 

A, an author, contracts with B, a publisher, to complete a literary work. 


B cannot enforce specific performance of these contracts. 

A contracts to buy B’s business at the amount of a valuation to 

made by two valuers, one to be named by A and the other fay B. A an 
each name a valuer, but, before the valuation is made, A instructs his va ue 
not to proceed : 

By a charter-party entered into in Calcutta between A, 
ship, and B, the charterer, it is agreed that the ship shall procee 
goon, and thore load a cargo of rice, and thence proceed to “gf 

to be paid, one-third on arrival at Rangoon, and iwo-thirds on e y 
the cargo in London s 

A lets land to B, and B contracts to cultivate it in a particular manner 
for three years next after the date of the lease : 

A and B contract that, in consideration of annual ^ ^rotr 

by A, B will, for three years next after the date of e > 


See Act XIV. of 18S2, s. 3: now 


Act V. of 1908. 
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particular crops on the land in his possession, and deliver them to A when 
cut and ready for delivery ; 

A contracts with B that, in consideration of Rs. 1,000 to be paid to 
him by B, he will paint a picture for B : 

A contracts with B to .execute certain works which the Court cannot 
superintend ; 

A contracts to supply B with all the goods of a certain class which B 
may require 5 

A contracts with B to take from B a lease of certain house for a speci- 
fied term at a specified rent, “ if the drawing-room is handsomely decorated,” 
even if it is held to have so much certainty that compensation can be- 
recovered for its breach ; 

A contracts to marry B : ‘ 

The above contracts cannot be specifically enforced. 

to c. — A, the owner of a refreshment-room, contracts with B to give 
him accommodation there for the sale of his goods, and to furnish him 
with the necessary appliances. A refuses to perform his contract. The 
case is one for compensation, and not lor specific performance, the amount 
and nature of the accommodation and appliances being undefined. 

tod . — A and B contract to becom partners in a certain business, the 
contract not specifying the duration of the proposed partnership. This 
contract cannot be specifically performed ; for, if it were so performed either 
A or B might at once dissolve the partnership. 

to e . — A is a trustee of land with power to lease it for seven years. 
He enters into a contract with B to grant a lease of the land for seven years, 
with a covenant to renew the lease at the expiry of the term. This con- 
tract cannot be specifically enforced. 

The directors of a company have power to sell the concern with the 
sanction of a general meeting of the shareholders. They contract to sell 
it without any such sanction. This contract cannot be specifically enforced. 

The trustees, A and B, empowered to sell trust-property worth a lakh 
of rupees, contract to sell it to C tor Rs. 30,000. The contr.ict is so disadvan- 
tageous as to be a breach of trust. C cannot enforce its specific performance. 

The promoters of a company for working mines contract that the com- 
pany, when formed, shall purchase certain mineral property. They take no 
proper precautions to ascertain the value of such property, and in fact agree 
to pay an extravagant price therefor. They also stipulate that the vendors 
shall give them a bonus out of the purchase-money. This contract cannot 
be specifically enforced. ‘ ' 

to /. — A company, existing for the sole purpose of making and working 
a railway, contracts for the purchase of a piece of land for the purpose ot‘ 
erecting a cotton-mill thereon. This contract cannot be specifically enforced. 

to g.—A contracts to let for twenty-one years to B the right to use such 
part of a certain railway made by A as was upon B s land, and that B should 
have a right of running carriages over the whole line on certain terms, 
and might require A to supply the necessary engine-power, and that A 

Act I., 1877.-3. 
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should, during the term, keep the whole railway in good repair. Specific 
performance of this contract must be refused to B. 

to /i.—A contracts to pay an annuity to B for the lives of C and D, It 
turns out that, at the date of the contract, C, though supposed by A and B 
to be alive, was dead. The contract cannot be specifically performed. 

(c.) Of iht Discretiojt of tht Court, 

22. The jurisdiction to decree specific performance is discre- 
Disaetion as to decreeing tionary, and the Court is not bound to 
specific performance. grant such relief, merely because it is 

lawful to do so ; but the discretion of the Court is not arbitrary, 
but sound and reasonable, guided by judicial principles, and cap- 
able of correction by a Court of appeal. 

The following are cases io which the Court may properly 
exercise a discretion not to decree specific performance ; — 

1. Where the circumstances under which the contract is made 
are such as to give the plaiatllf an unfair advantage over the de- 
fendant, though there may be no fraud or misrepresentation on the 
plainldVs part. 

Illustraiiorts. 


(a.) a tenant for life of certain property, assigns his interest therein 
to B. C contracts to buy, and S contracts to sell, that interest. Before 
the contract is completed, A receives a mortal injury, from the effects of 
which he dies the day after the contract is executed. If B and C were 
equally ignorant or equally aware of the fact, B is entitled to specific per- 
formance of the contract, if B knew the fact, and C did not, specific per- 
formance of the contract should be refused to B. 


(A.) A contracts to sell to B the interest of C in certain stock in-trade » 
It is stipulated that the sale shall stand good, even though it should turn 
out that C's interest is worth nothing- in fact, the value of C's interest 
depends on the result of certain partnership-accounts, on which ha is 
heavily in debt to his partners. This indebtedness is known to A, but not 
to B. Specific performance of the contract should be refused to A. 

(c.) A contracts to sell, and B contracts to buy certain land. To pro- 
tect the land from floods, it is necessary, for its owner to maintain an 
sive embankment. B does not know of this circumstance, and A 
it from him. Specific performance of the contract should be retuse o . 


{d.) A’s property is put up to auction. ^ 
bid for him. C does this inadvertently and in good fait . P 
present, seeing the vendor’s attorney bidding, think that e is a nrice. 
fer, and cease to compeie. The lot is knocked down to B a P 

specific performance of the contract should be refused to a. 
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11 . Where the performance of the contract would involve some 
hardship on the defendant which he did not forsee, whereas its 
non-performance would involve no such hardship on the plaintiff. 

Illustrations. 

'■viaCe.) A is entitled to some land under his father’s will on condition 
that, if he sells, it within twenty-five years, half the purchase-money shall 
go to B. A, ioTgetting the condition contracts, before the expiration of the 
twenty-five years, to sell the land to C. Here the enforcement of the con- 
tract would operate so harshly on A that the Court will not compel it 
specific performance in favour of C. - ' 

(/. ) A and B, trustees, join their beneficiary, C, in a contract to sell 
the trust-estate to D, and personally agree to exonerate the estate from 
heavy incumbrances to which it is subject. The purchase-money is not 
nearly enough to discharge those incumbrances, though, at the date of the 
contract the vendors believed it to be sufficient. Specific performance of 
the contract should be refused to D. 

(g.) A, the owner of an estate, contracts to sell it to B, and stipulates 
that he (A) shall not be obliged to define its boundary. The estate really 
comprises a valuable property not known to either to be part of it. Speci- 
fic performance of the contract, should be refused to B, unless he waives his 
claim to the unknown property. 

(A.) A contracts with B to sell him cartain land, and to make a road 
to it from a certain railway-station. It is foudd afterwards that A caunot 
make the road without exposing htmeself to litigation. Specific perform- 
ance of the part of the contract relating to the road should be refused to 
B, even though it may be held that he is entitled to specific performfince of 
the rest with compensation for loss of the road. 

(».) A, a leasse of mines, contracts with B, his lessor, that at auy time 
during the continuance of the lease B may give notice of hiis desir e to take 
the machinery and plaint u nsed in and about tho mines and that he shall 
havethnt the articles specified in his notice delivered to him at a valuation on 
the expiry of the lease. Such a contract might be most injurious to the 
lessee’s business, and specific performance of it should be refused to B. 

(/,) A contracts to buy certain land from B. The contract is silent as 
to access to the land. No right of way to it can be shown to exist. Speci- 
fic performance of the contract should be refused to B. 

{A.) A contracts with B to buy from B's manufactory, and not else- 
where all the goods of a certain class used by A in his trade. The Court 
cannot compel B to supply the goods ; but if he does not supply them, A 
may be ruined, unless he is allowed to buy them elsewhere. Specific per- 
formance of the contract should be refused to B. 

The following is a case in which the Court may properly ex- 
ercise a discretion to decree specific t performance: — ■ 

III. Where the plaintiff has done substantial acts or suffered 
losses in consequence of a contract capable of specific performance 
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llluslraiion. 

A sells land to a railway-company, who contract to execute certain 
works for his convenience. The company take the land and use it for 
their railway. Specific perfcrmance of the contract to execute the works- 
should be decreed in favour cf A. 


{d.) For whom Contract may be specifically enforced. 

23. Except as otherwise provided by this chapter the speclfic- 
Who may obtain specific performance of a contract may be ob- 
performance. tained by — 

(a) any party thereto ; 


(b) the representative in interest, or the principal, of any 
party thereto, provided that, where the learning, skill 
solvency, or any personal quality of such party is a 
material ingredient in the contract, or where the 
contract provides that his interest shall not be as- 
signed, his representative in interest or his principal 
shall not be entitled to specific performance of the 
contract, unless where his part theieof has already 
been performed ; 


(c) where the contract is a settlement on marriage, or a 

compromise of doubtful rights between members or 
the same family, any person beneficially entitled 
thereunder; 

(d) where the contract has been entered into by a tenant for 

life in due exercise of a power, the remainder-man , 

(e) a reversioner in possession, where the agreement is a 

covenant entered into with his predecessor m title, 
and the reversioner is entitled to the benefit ,o su 


a covenant ; 

(/) a reversioner in remainder, where the agreement 

a covenant, and the reversioner is entitled to t 
benefit thereof, and will sustain material injury ny 
reason of its breach; 

(^) when a public company has entered into a contract, and 

subsequently becomes amalgamated w.th another 

public company, the new company whic 
of the amalgamation; 
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(A) when the promoters of a public company have, before 
its incorporation, entered into a contract for the pur~ 
poses of the company, and such contract is warrant- 
ed by the terms of the incorporatiori, the company. 

i 

{e.) For whom Contracts cannot be specifically enforced. 


Personal bars to the relief. 


24. Specific performance of a 
contract cannot be enforced in favour 
of a person — 


(a) who could not recover compensation for its breach ; 

(b) who has become incapable of performing, or violates, 

any essential term of the contract that on his part 
remains to be performed ; 


{c) who has already chosen his remedy, and obtained satis- 
faction for the alleged breach of contract ; or 


(<f) who, previously to the contract, had notice that a settle- 
ment of the subject-matter tiiereof (though not found- 
ed on any valuable consideration) had been made 
and was then in force. 


Illustrations. 


to clause a. — A, in the character of agent for B, enters into an agree- 
ment with C to buy C’s house. A is, in reality, acting, not as agent for B, 
but on his own account. A cannot enforce specific performance of this 
contract. 

to clause b.—A contracts to sell B a house, and to become tenant 
thereof for a term of fourteen years from the date of the sale at a specified 
yearly rent. A becomes insolvent. Neither he nor his assignee can enforce 
specific performance of the contract. 

A contracts to sell B a house and garden in which there are ornamental 
trees, a material element in the value of the property as a residence. A, 
without B’s consent, fells the trees, A cannot enforce specific performance 
•of the contract. 

A, holding land under a contract with B, for a lease, commits waste 
-or treats the land in an unhusbandlike manner. A cannot enforce specific 
.performance of the contract. 

A contracts to let, and B contracts to take, an unfinished house, B 
-contracting to finish the house, and the lease to contain convenants on the 
part of A to keep the house in repair. B finishes the house in a very de- 
iective manner ; he cannot enforce the contract specifically, though A and 
B may sue each other for compensation for breach of it, 

to clause c . — A contracts to let, and B contracts to take, a house for a 
specified term at a specified rent. B refuses to perform the contract. A. 
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thereupon sues for, and obtains, compensation for the breach. A cannot 
obtain specific performance of the contract. 

Contracts to sell property 25. A contract for the sale or let- 
by one who has no title, or ling of property, whether moveable or 
ivho IS a voluntary settler. immoveable, cannot be specifically en- 
forced in favour of a vendor or lessor — 

(a) who, knowing himself not to have any title to the pro- 
perty, has contracted to sell or let the same ; 

(3) who though he entered into the contract, believing that 
he had a good title to the property, cannot, at the 
time fixed by the parties or by the Court for the 
completion of the sale or letting, give the purchaser 
or lessee a title free from reasonable doubt; 

(c) who, previous to entering into the contract, has made a 
settlement (though not founded on any valuable con- 
sideration) of the subject-matter of the contract. 


Iltusiraiions. 

(a.) A, without C’s authority, contracts to sell to B an 
knows to belong to C. A cannot enforce specific performance ot is 
tract, even though C is willing to perform it. 

(5 ) A bequeaths his land to trustees, declaring that they may sell it 
with the consent in writing of B. B gives a general pospective as 
writing to any sale which the trustees may make. The trustees en 
into a contract with C to sell him the land. C refuses to carry 
contract. The trustees cannot speciScaily enforce this contract, 
absence of B’s consent to the particular sale to C, the title whic y 
give C is, as the law stands, not free from reasonable doubt. ^ 

(c.) A, being in possession of certain land, contracts ffjijg 

On enquiry it turns out that A claims the land heir of , 
country several years before, and is generally believed to e 
whose death there is no sufficient proof. A cannot compe p 
to perform the contract. 

(<i.) A, out of natural love and affection, makes a a con- 

property on his brothers and their issue, and ® soecific perform- 

tract to sell the property to a stranger. A cannot enfo prejudice 

ance of this contract so as to override the aettlemen , 
the interests of the persons claiming under it. 

(/:) For whom Contracts cannot be specitically enforced, except 

with a variation. 


26. 


Where a specific 

.Mr- 
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obtain the performance sought, except with the variation, so set up, 
in the following cases (namely) : — 

(a) where by fraud or mistake of fact the contract of which 
performance is sought is in terms difierent from that 
which the defendant supposed it to be when he en- 
tered into it ; 

(d) where, by fraud, mistake of fact, or surprise, the defend- 
ant entered into the contract under a reasonable 
misapprehension as to its effect as between himself 
and the plaintiff; 

(.r) where the defendant, knowing the terms of the contract 
and understanding its effect, has entered into it rely- 
ing upon some misrepresentation by the plaintiff, or 
upon some stipulation on the plaintiff's part which 
adds to the contract, but which he refuses to fulfil ; 

(d) where the object of the parties was to produce a certain 
legal result, which the contract as framed is not cal- 
culated to produce ; 

(«) whore the parties have, subsequontly to the execution of 
the contract, contracted to vary it. 

Illustrations. 

i 

(a.) A, B, and C sign a writing, by which they purport to contract 
each to enter into a bond to D for Rs. 1,000. In a suit by D to make A, 
B, and C separately liable each to the extent of Rs 1,000, they prove that 
the word ‘each’ was inserted by mistake ; that the intention was that they 
should give a joint bond for Rs. 1,000. D can obtain the performance 
sought only with the variation thus set up. 

( 6 .) A sues B to compel specific performance of a contract in writing 
to buy a dwelling-house B proves that he assumed that the contract in- 
cluded an adjoining yard and the contract was so framed as to leave it 
doubtful whether the yard was so included or not. The Court will refuse 
to enforce the contract, except with the variation set up by B. 

(c.) A contracts in writing to let to B a wharf, together with a strip of 1 
A’s land delineated in a map. Before signing the contract, B proposed 
orally that he should be at liberty to substitute for the strip mentioned in . 
the contract another strip of A’s land of the same dimensions, and to this 
A expressly assented. B then signed the written contract. A cannot ob- 
tain specific performance of the written contract, except with the variation 
set up by B. 

•)“' (d.) A and B enter into negotiations for the purpose of securing land 
to B for his life, with remainder to his issue. They execute a contract, 
the terms of which are found to confer an absolute ownership on B. The 
contract so framed cannot be specifically enforced. 
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(e.) A contracts in writing to let a house to B, for a certain term, at 
the rent of Rs. too per month, putting it first into tenantable repair. The 
house turns out to be not worth repairing ; so, with B's consent, A pulls it 
down, and erects a new house in its place ; B contracting orally to pay rent 
at Rs. 120 per mensem. B then sues to enforce specific performance of the 
contract in writing. He cannot enforce it except with the variations made 
by the subsequent oral contract. 


(g.) Against whom Contracts may be specifically enforced. 

Relief against parties and 27. Except as Otherwise provided 

persons claiming under them by this chapter, specific performance of 
by subsequent title. contract may be enforced against-— 

(a) either party thereto ; 

(3) any other person claiming under him by a title arising 
subsequently to the contract, except a transferee for 
value who has paid his money in good faith and 
without notice of the original contract; 

(c) any person claiming under a title which, though prior 
to the contract, and known to the plaintiff, might 
have been displaced by the defendant ; 

(cf) when a public company has entered into a contract, 
and subsequently becomes amalgamated with an- 
other public company, the new company wnich 
arises out of the amalgamation ; 

(fi) when the promoters of a public company have, before 
its incorporation, entered into a contract, the com- 
pany ; provided that the company has ratified and 
adopted the contract, and the contract is warranted 
by the terms of the incorporation. 


lllustraiions. 

to clause b . — A contracts to convey certain land to B by ® 

day. A dies intestate before that day without having conveye • 

B may compel A’s heir or other representative in interest to p 
contract specifically. 

A contracts to sell certain land to B for Rs. 
veys the land for Rs. 6 ,ooQ to C, who has notice of . fir 
B may enforce specific performance of the contract as agai • 

A contracts to sell land to B for Rs. S.ooo. B of 

land. Afterwards A sells it to C for Rs. 6 ,ooo. C - 
B relating to his interest in the land, B’s nerforraanoe of 

C with notice of his interest, and he may enforce spe P 

the contract against C. 
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A contracts in consideration of Rs. 1,000 to bequeath certain of his 
lands to B. Immediately after the contract A dies intestate, and C takes 
out administration to his estate. B may enforce specific performance of 
the contract against C. 

A contracts to sell certain land to B. Before the completion of the 
contract A becomes a lunatic, and C is appointed his committee. B may 
specifically enforce the contract against C. 

to clause c. — A, the tenant for life of an estate, with remainder to B‘ 
in due exercise of a power conferred by the settlement under which he is 
tenant for life, contracts to sell the estate to C, who has notice of the settle- 
ment. Before the sale is completed A dies. C may enforce specific per- 
formance of the contract against B. 

A and B are joint tenants of land, his undivided moiety of which either 
may alien in his lifetime, but which, subject to that right, devolves on the 
survivor. A contracts to sell his moiety to C, and dies. C may enforce 
specific performance of the contract against B. 

(h.') Against who tit Contracts cannot he specifically enforced, 

28 . Specific performance of a contract cannot be enforced 
What parties cannot be against a parly thereto in any of the 
-compelled to perform. following cases : — 

(n) if the consideration to be received by him is so grossly 
inadequate with reference to the state of things existing 
at the date of the contract as to be, either by itself or 
coupled with other circumstances, evidence of fraud, 
or of undue advantage taken by the plaintiff ; 

(h) if his assent was obtained by the misrepresentation 
(whether wilful or innocent), concealment, circum- 
vention, or unfair practices of any party to whom 
performance would become due under the contract, 
or by any promise of such party which has not been 
substantially fulfilled ; 

(f) if his assent was given under the influence of mistake of 
fact, misapprehension, or surprise: provided that, 
when the contract provides for compensation in case 
of mistake, compensation may be made for a mistake 
within the scope of such provision, and the contract 
may be specifically enforced in other respects if 
proper to be so enforced. 

Illustrations, 

to clause c. — A, one of two executors, in the erroneous belief that he 
had the authority of his co-executor, enters into an agreement for the sale 
to B of his testator’s property, B cannot insist on the sale being completed. 
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A directs an auctioneer to sell certain iand. A afterwards revokes the 
auctioneer’s authority as to ao high is of this land, but tns auctioneer in- 
advertently sells the whole to 8, who has not notice of the revocation. B 
cannot enforce specific pirfornoance of the agreement, 

(f.) The Effect of dimming a Suit for Specific Performance, 

29. The dismissal of a suit for specific performance of a 
Bar of suit for breach after contract or part thereof shall bar the 
dismissal. plaintiff's right to sue for compensation 

for the breach of such contract or part, as the case may be. 


( f.) Awards and Directions to execute Settlements. 


Application of preceding 
sections to awards and testa- 
mentary directions to exe- 
cute settlements. 


30. The provisions of this chapter 
as to contract shall, mutatis mutandis, 
apply to awards and to directions in a 
will or codicil to execute a particular 
settlement. 


CHAPTER in. 

Of the REcriFiCATioN of Instruments. 

31. When, through fraud or a mutual mistake of the parties, 
Mm • . . r rnntract or Other instrument m wnt- 

rectified. jng, does not truly express their 

tion, either party or his representative in interest may insti u e 
suit to nave the instrument rectified; and if the Court " 
clearly proved that there has been fraud or mistake m o 
instrument, and ascertain the real intention of the par les . 
cuting the same, the Court may, in its discretion, rec i y 
strument so as to express that intention, so far as this can - 
without prejudice to rights acquired fay third persons m g 
and for value. 

Illustrations. 

(a.) A, intending to sell to B his house and through 

adjacent to it, executes a conveyance prepar^ oy > which 

B’s fraud, all three godowns are included, the other to D for 

were fraudulently included, B gives one to ® The con- 

a rent, neither C nor D having any ° to exclude from it the 

veyance may, as against B and C, be rectifie affect D's lease, 

godown given to C; but it cannot be rectified so as to affect u 
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(6.) By a marriage-settlement, A, the father of B, the intended wife, 
covenants with C, the intended husband, to pay to C, his executors, ad- 
ministrators, and assigns, during A’s life, an annuity of Rs. S|000. C dies 
insolvent, and the official assignee claims the annuity from A. The Courts 
on finding it clearly proved that the parties always intended that this 
annuity should be paid as a provision for B and her children, may rectify 
the settlement, and decree that the assignee has no right to any part of the 
annuity. 

32. For the purpose of rectifying a contract in writing the 
Presumption as to intent Court must be satisfied that all the 
of parties. parties thereto intended to make an 

equitable and conscientious agreement. 

i 83. In rectifying a written instrument, the Court may inquire 

„ . . , , ... what the instrument was intended to 

Principles of rectification. ini^d to be 

its legal consequences, and is not confined to the inquiry what 
the language of the instrument was intended to be. 

34. A contract in writing may be first rectified, and then, 
Specific enforcement of plaintiff has SO prayed in his 

rectified contract. plaint, and tlie Court thinks fit, speci- 

fically enforced. 

Illustration, 

A contracts in writing to pay his attorney, B, a fixed sum in lieu of 
costs. The contract contains mistakes, as to the name and rights of the 
client, which, if construed strictly, would exclude, B from all rights under 
it. B is entitled, if the Court thinks fit, to have it rectified, and to an 
order for payment of the sum, as if at the time of its elocution it had ..ex- 
pressed the intention of the parties. 


CHAPTER IV. 

Off THE Rescission of Contracts. 

35.* Any person interested in a contract in writing may sue 
When rescission may be have it rescinded, and such rescission 
adjudged. may be adjudged by the Court in any 

of the following cases, namely : — 

(a) where the contract is voidable or terminable by the 
plaintiff ; 

* In 33. 3S and 36 the words “ in writing ’’ have been repealed by the 
Transfer of Property Act (IV. of 1882) in territories in which that Act is in 
force. — See Act IV. of 1883, ss. 1 and a. 
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A directs an auctioneer to sell certain iand. A afterwards revokes the 

auctioneer s authority as to 20 bighas of this land, but tne auctioneer in- 
advertently sells the whole to B, who has not notice of the revocation. B 
cannot enforce specific performance of the agreement- 

(t.) The Effect of dismissing a Suit for Specific Performance. 

29. The dismissal of a suit for specific performance of a 
Bar of suit for breach after Contractor part thereof shall bar the 
dismissal. plaintiff's right to sue for compensation 

for the breach of such contract or part, as the case may be. 

Awards and Directions to execute Settlements. 

30. The provisions of this chapter 
as to contract shall, mutatis mutandis, 
apply to awards and to directions in a 
will or codicil to execute a particular 
settlement. 


Application of preceding 
sections to awards and testa- 
mentary directions to exe- 
cute settlements. 


CHAPTER III. 


Of the REcriFiCATioN of Instruments. 


31. When, through fraud or a mutual mistake of the parties, 
When instrument may be a contract, or Other instrument in writ- 
rectified. ^Qes jiQt truly express their inten 

tion, either party or his representative in interest may institute a 
suit to nave the instrument rectified; and if the Court find il 
clearly proved that there has been fraud or mistake in framing the 
instrument, and ascertain the real intention of the parties i.n exe- 
cuting the same, the Court may, in its discretion, rectify the in- 
strument so as to express that intention, so far as this can be done 
without prejudice to rights acquired by third persons in good raith 
and for value. 


Illusirations. 


(a.) A, intending to sell to B his house and ® f 
adjacent to it, executes a conveyance prepared by B, tn 
B’s fraud, all three godowns are included. Of the "fnDfor 

were fraudulently included, B gives one to C, and lets the o er 
a rent, neither C nor D having any knowledge of the 
■ veyance may, as against B and C, be rectified so as to 
godown given to C ; but it cannot be rectified so as to affect U 
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{b.) By a marriage-settloment, A, the father of B, the intended wife, 
covenants with C, the intended husband, to pay to C, his executors, ad- 
ministrators, and assigns, during A's life, an annuity of Rs. 5,000. C dies 
insolvent, and the official assignee claims the annuity from A. The Court, 
on finding it clearly proved that the parties always intended that this 
annuity should be paid as a provision for B and her children, may rectify 
the settlement, and decree that the assignee hvis no right to any part of the 
annuity. 

32. For the purpose of rectifying a contract in writing the 
Presumption as to intent Court must bs satished that all the 
of parties. parties thereto intended to make an 

equitable and conscientious agreement. 

i 33 . In rectifying a written instrument, the Court may inquire 
„ . . , . what the instrument was intended to 

Pnncplesofrcctfficatmn. intended to be 

its legal consequences, and is not confined to the inquiry what 
the language of the instrument was intended to be. 

34. A contract in writing may be first rectified, and then, 
Specific enforcement of ^he plaintiB has SO prayed in his 
rectified contract, plaint, and the Court thinks fit, speci- 

fically enforced. 

Illustration. 

A contracts in writing to pay his attorney, B, a fixed sum in lieu of 
costs. The contract contains mistakes, as to the name and rights of the 
client, which, if construed strictly, would exclude, B from all tights under 
it. B is entitled, if the Court thinks fit, to have it rectified, and to an 

order for payment of the sum, as if at the time of its elocution it had ,_es- 

pressed the intention of the parties. 


CHAPTER IV. 

Of the Rescission of Contracts. 

35.® Any person interested in a contract in writing may sue 
aVhen rescission may be have it rescinded, and such rescissioD 
adjudged. may be adjudged by the Court in any 

of the following cases, namely : — 

(a) where the contract is voidable or terminable by the 
plaintiff ; 

* In 33. 35 and 36 the words “ in writing ” have been repealed by the 
Transfer of Property Act (IV. of 1882) in territories in which that Act is in 
force. — See Act IV. of i88a, as, i and 2. 
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38. On adjudging the rescission of a contract, the Court 
Court may require party may reQuiie the party to whom such 
rescinding to do equity. relief is granted to make any compensa- 
tion to the other which justice may require. 


CHAPTER V. 

Of the Cancellation of Instruments. 

89. Any person against whom a written instrument is void 
When cancellation may be Or voidable, who has reasonable appre- 
ordered. hension that such instrument, if left 

outstanding, may cause him serious injury, may sue to have it 
adjudged void or voidable, and the Court may, in its discretion, so 
adjudge it, and order it to be delivered up and cancelled. 

If the instrument has been registered under the Indian Regis- 
tration Act, 1871 ,"* the Court shall also send a copy of its decree 
to the officer in wnose office the instrument has been so registered, 
and such officer shall note on the copy of the instrument contained 
in his books the fact of its cancellation. 

Illustrations, 

(a.) A, the owner of a ship, by fraudulently representing her to be 
seaworthy, induces B, an underwriter, to insure her. B may obtain the 
cancellation of the policy. 

(i.) A conveys land to B, who bequeaths it to C, and dies. Thereupon 
D gets possession of the land, and produces a lorged instrument, stating 
that the conveyance was made to B in trust for him. C may obtain the 
cancellation of the forged instrument. 

(r.) A, representing that the tenants on his land were all at will, sells it 
to B, and conveys it to him by an instrument dated the ist January 1877. 
Soon after that day, A fraudulently grants to C a lease of pare of the lands, 
dated the ist October 1876, and procures the lease to be registered under 
the Indian Registration Act, iSyt.”* B may obtain the cancellation of 
this lease. 

(d.) A agrees to sell and deliver a ship to B, to be paid for by B’s 
acceptances ot four bills of exchange, for sums amounting to Rs. 30,000 
to be drawn by A on B. The bills are drawn and accepted, but the ship ‘ 
is not delivered according to the agreement. A .sues B on one, of the 
bills. B may obtain the cancellation of all the bills. 


* The reference to Act VIII. of 1871 has been altered in accordance 
with Act HI. of 1877, s. 2. See now Act XVI. of 1908. 
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{b.) A bequeaths his property to B, C, and D, ‘ to be equally divided 
amongst all and each of them, if living at the time of my death, then 
amongst their surviving children.’ No such children are in existence. 
In a suit against A’s executor, the Court may declare whether B, C, and 
D took the property absolutely, or only for their lives, and it may also 
declare the interest of the children before their righ ts are vested. 

(c.) A covenants that, if he should at any time be entitled to property 
exceeding one lakh of rupees, he will settle it upon certain , trusts. Before 
any such property accrues, or any persons entitled under the trusts are 
ascertained, he institutes a suit to obtain a declaration that the covenant 
is void for uncertainly. The Court may make the declaration. 

[d.) A alienates to B property in which A has merely a life- interest. 
The alienation is invalid as against C, who is entitled as reversioner. The 
Court may, in a suit by C, against A and B, declare that C is so entitled. 

{e.) The widow of a sonless Hindu alienates part of the property of 
which she is in possession as such. The person presumptively entitled to 
possess the property if he survive her may, in a suit against the alienee, 
obtain a declaration that the alienation was made without legal necessity, 
and was therefore void beyond the widow’s life-time. 

(/. ) A Hindu widow in possession of property adopts a son to her de- 
ceased husband. The person presumptively entitled to possession of the 
property on her death without a son may, in a suit against the adopted son, 
obtain a declaration that the adoption was invalid. 

(g^.) A is in possession of certain property. B, alleging that he is the 
owner of the property, requires A to deliver it to him. A may obtain a de- 
claraton of his right to hold the property. 

{h.) A bequeaths property to B for his life, with remainder to B’s wife 
and her children (if any) by B, but if B die without any wife or children to 
C. B has a putative wife, D, and children, but C denies that B and D 
were ever lawfully married. D and her children may, in B’s lifetime, insti- 
tute a suit against C, and obtain therein a declaration that they are truly 
the wife and children of B. 


Effect of declaration. 


43. A declaration made under this chapter is binding only 

on the parties to the suit, persons claim- 
ing through them respectively, and, 
where any of the parties are trustees, on the persons for whom, if 
in existence at tne date o£ the declaration, such parties would be 
trustees. 

Illustration, 


A, a Hindu, in a suit to which B, his alleged wife, and her mother, are 
defendants, seeks a declaration that his marriage was duly solemnized, and 
an order for the restitution of his conjugal rights. The Court makes the 
declaration and order. C, claiming that B is his wiie, then sues A for the 
recovery of B. The declaration made in the former suit is not bindins- 
poa C. ^ 
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(/ ) to make any order binding on the Secretary of State 
for India in Council, -on the Governor- General in 
Council, on the Governor of Madras in Council, on 
the Governor of Bombay in Council, or on the Lieu- 
tenant-Governor of Bengal ; 

(g) to make any order on any other servant of the Crown as 
such merely to enforce the satisfaction of a claim 
upon the Crown ; or 

to make any order which is otherwise expressly exclu- 
ded by any law for the time being in force. 


Applicatioa how made. 


Procedure thereon. 


46. Every application under section 45 must be founded on 

an affidavit of the person injured, stat- 
ing his right in the matter in question, 
his demand of justice, and the denial thereof ; and the High Court 
may, in its discretion, make the order applied for absolute in the 

first instance, or refuse it, or grant a rule 
to show cause why the order applied for 
should not be made. 

If in the last case the person, Court, or corporation complain- 
ed of, shows no sufficient cause, the 
Order in alternative. Court may first make an order in 

the alternative, either to do or forbear the act mentioned in the or- 
der, or to signify some reason to the contrary, and make an an- 
swer thereto by such day as the High Court fees in this behalf. 


47. If the person, Court, or corporation, to whom or to 
o , which such order is directed, makes no 

Peremptory order. answer, or makes an insufficient or a 

false answer, the High Court may then issue a peremptory order to 
do or forbear the act absolutely. 


48. Every order under this chapter shall be executed, and 
Execution of, and appeal may be appealed from, as if it were a 

from, orders. decree made in the exercise of the or- 

dinary original civil jurisdiction of the High Court. 

49. The costs of all applications and orders under this 

, chapter shall be in the discretion of the 

High Court. 

Bar to issue of manda- 50. Neither the High Court nor 

any judge thereof shall hereafter issue 
any writ of mandamus. 

Actcl,, 2877.^^?, 
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' When such obligation arises from contract, the Court shall be 
guided by the rules and provisions contained in Chapter II. of this 
Act. 

When the defendant invades or threatens to invade the plaint- 
ifif’s right to, or enjoyment of, property, the Court may grant a 
perpetual injunction in the following cases fnaraely) : — 

(a) where the defendant is trustee of the property for the 
plaintiff ; 

(3) where there exists no standard for ascertaining the actual 
damage caused, or likely to be caused, by the in- 
vasion ; • ■ 

(c) where the invasion is such that pecuniary compensation 

would not afford adequate relief ; 

(d) where it is probable that pecuniary compensation cannot 

be got for the invasion ; 

(tf) where the injunction is necessary to prevent a multi- 
plicity of judicial proceedings. 

Explanalion . — For the purpose of this section, a trade-mark is 
property. 

UlusiraUons, 

(a.) A lets certain land to B, and B contracts not to dig sand or gravel 
thereout. A may sue for an injunction to restrain B from digging in vio- 
lation of his contract. 

(6.) A trustee threatens a breach of trust. His co-trustees (if any) 
should, and the beneficial owners may, sue for an injunction to prevent the 
breach. 

(c.) The directors of a public company are about to pay a dividend 
out of capital or borrowed money. Any of the shareholders may sue for an 
injunction to restrain them. 

(tf) The directors of a fire and life insurance company are about to 
engage in marine insurances. Any of the shaireholders may sue for an in- 
junction to restrain them. 

(e.) A, an executor, through misconduct or insolvency, is bringing the 
property of the deceased into danger. The Court may grant an injunction 
to restrain him from getting in the assets. 

’ 1 

(/.) A, a trustee for B, is about to make an imprudent sale of a small 
part of the trust-property. B may sue for an injunction to restrain the sale, 
even though compensation in money would have afforded him adequate 
relief. ' 

(§■•) A makes a settlement (not founded on marriage or other valuable 
consideration) of an estate on B and his children. A then contracts to sell 
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threatens to remove certain pillars which help to support B'S mine. B may 
sue tor an injunction to restrain him from so doing. ' 

(s.) A rings bells or makes some other unnecessary noise so near a 
house as to interfere materially and unreasonably with the physical comfort 
of the occupier, B. B may sue for an injunction restraining A from making 
the noise. 

(f.) A pollutes the air with smoke so as to interfere materially with the 
physical comfort of B and C, who carry on business in a neighbouring 
house, B and C, may sue for an injunction to restrain the pollution. 

(m.) A infringes B's patent. If the Court is satisfied that the patent is 
valid, and has been infringed, B may obtain an injunction to restrain the 
infringement. 

{v.) A pirates B's copyright. B may obtain an injunction to restrain 
the piracy, unless the work of which copyright is claimed is libellous or 
obscene. ' 

(ot.) a improperly uses the trade-mark of B. B may obtain an injunc- 
tion to restrain the user, provided that B’s use of the trade-mark is honest. 

ix.) A, a tradesman, holds out B as his partner against the wish and 
without the authority of B. B may sue for an injunction to restrain A 
from so doing. 

(y.) A, a very eminent man, writes letters on family-topics to B. After 
the death of A and B, C, who is B’s residuary legatee, proposes to make 
money by publishing A’s letters. D, who is A’s executor, has a property 
in the letters, and may sue for an injunction to restrain C from publishing 
them. 


{2.) A carries on a manufactory, and B is his assistant. In the course 
of his business, A imparts to B a secret process of value. B afterwards 
demands money of A, threatening, in case of refusal, to disclose that process 
to C, a rival manufacturer. A may sue for an injunction to restrain B from 
disclosing the process. 


55. When, to prevent the breach of an obligation, it is neces- 

sary to compel the performance of cer- 
an a ory injunc ions. which the Court is capable of 

enforcing, the Court may, in its discretion, grant an injunction to 
preve nt the breach complained of, and also to compel performance 
of the requisite acts. 

Illustrations. 


(a.) A, by new buildings, obstructs lights, to the access and use of 
which B has acquired a right under the Indian Limitation Act, 1877, Part 
IV.* B may obtain an injunction, not only to restrain A from going on 
with the buildings, but also to pull down so much of them as obstructs B's 
lights. 


* The reference to Act IX. of 1871 has been altered in accordance 
with Act XV. of 1877, 3. a. See now Act IX. of 1908.. 



‘ jFtiJj JO qOBwq JO SSBO 
„,.dPr>X0‘5nip33OOjdjoppora i«nsn jsqjo /ub ^fq 

p"Wiqo sq Xiuitpso «« J^ip^ sno.o^oma ^imb^ uoqM 
^ ' .‘ paDssmboB s^q 

juoilddt. m|j qoiqM ui qo^sjq Sumupuoo u jasASjd oj 
‘oout’Sinu ^ sq jpAV Jj J^qJ -i^sp ^iq'cuossjsi jou 
£1 3! t’piqAv jb JOB UB ‘obuBStnu jo punojg uo ‘jusASJd oj 


0) 

(^) 


< pooioiuo PinoA\ qoiqM 

JO oouBuuojJsd oqj 30W3U00 B JO qOBOiq sqi juoAOjd oj (/) 
f J353BUI puiuiuo XuB VI sSuipaooojtd /Cbjs oj (?) 

! juPtuujoADO USIOJOJ B JO SJOB uStsJOAOs? sqj qjIM JO 
'jusintuoAOO jEOOT aqj JO Biptij jo jusmujoAor) aqj jo 
jtisnijiBdop /uB JO sopnp oqqnd sqj qjiA\ sjojaojui oj (p) 

! /poq oAjjBisiSoi XuB oj Sur^iddB tnojj suosjod uibjjsoj oj (j) 
* jq°nos St uopounfui aqj qoiqM uiojj 
jBqj 05 ojBuipjoqns jou jjnoQ B ni sguipgooojd ^bjs oj (g) 

i sSuipoooojd JO 

Xipiidupra B juoASJd oj Xjbsssoou si joibjjsoj qons 
ss' 3 [un’‘ 3 q°nos SI uoijounfui sqj qoiqM ui jins oqj jo 
uoijnjiisui oqj 'jb guiptiod Smpssoojd iBioipnf b Xbjs oj (v) 


—m 

-ubjS sq jouuBO uoijounfuj uy *99 


•pasnpj U8qA\ uojjDunfui 


•paXojjssp ao on usaiS sq oj 'psuoijustu XjsAijosdssj utsjgqj 
'siioiJBointmiaioo pus 'sjusuisjbjs 'sajJEUi-apBj; aq; poE 'XoBjid /q paonp 
.ojd'sDidco aqj aapao osje Xeoi 311103 sqj 'uoijoas siq? oj / puE* 0 suojjejj 
. snji! m puE tS uoijoas o? <b puB a suojjEajsnuj sb jnd sasBO sqj uj ('^) ’ 

•uoijEOJjqnd aqj uiBJjsaa oj uoijountui ue «ibj 
• qo XEtn a •ajn FJOoiun ue paj gsq g pqj SuiMoqs 'tuiq qjiM suoijEoiunuj 
•moo uajjuM s,g qsqqnd oj suajEaaqj ‘aasiApB |EOipaui s^g 3 ujaq 'v ' {■/) 

•Xjjadoad s,g oj snounfuj aq oj jou UMoqs 
sq Xcm 35 qSnoqj usAa ‘uoijEoqqnd aq; uiEajsai oj’u'onountoi ue ;uBjg 
Xiui J3n03 aqx '0P03 jEuag uBipuj aq; jo ’ixX J3jdEq3 j'apun’aJqEqsiund 
sq pinoM qoiqM 'g guiujaouoD s;uat«a;Ejs qsqqnd o; sua;Eajq; y (v) ‘ 

•p3^0j;sap aq o; Bja;;ai s,v/ 

jopio os|B 'Xeui ;3no3 aq; <i>S -s 0; /f uoT;E3;snii} se ;nd asEO aq; uj {-p) 

■paXoj;sap aq o; ‘aasiApE 
poipsui SE ‘V 0; 'jL-ai;Ed sb 'g Xq apEOi sboijboiuuujuioo ua;;uM qs aapao 
osp Xeui jjnoQ aqj 't'? noijoss 0; 1 uoi;Ea;sn]ji se ;nd asso aq; uj (-o) 

■joafoad os se saAEa aq; jo qoniu os uMcp qiid 0; uoi;ounfui ue aoj 
ans XEm a 'pnBj s,g aaAo guijoafoad ssAEa qjiM asnoq e spjinq y {•$) 


'1 ^ 3 V 3 'SBITOH 


s? 



of IST^.] 


SPECIFIC RStl?.!'. 


39 


f/) when ihc conduct of the appHcani or his ngenis his 
been such as to dutniiiie him to the assistance of the 
Court ; 

(,e) v.’hcre the applicant has no personal interest in the matter. 

/UustfaiiciiS, 

(a.) A seeks aa injunction to rci-truin his pattner, 8 , from receiving 
the partnership-debts and ehects. It .ippc.ir» t/nl A had improperly po*- 
sessed hitnselr of the books of the firm, and refuied B access to them. The 
Court will refuse the injunction. 

(b.) A manufaetcre;. and sclb crucibles, designating them as “patent 
plumbago crucibles," though, in fact, they ha-.e never been patented. B 
pirates the designation. A c.innct obtain an iniuncticn to rcstrai.'i the 
piracy. 

(c.) A sells an article called " Mexican Balm," stating that it is cont- 
pounded of divers r.ire ca-ences. and h.ss sovereign medicinal qualities. B 
commences to sell a •■.irnsl.u article, to which hr gives .1 namo and descrip- 
tion such iis to lead people into the belief that they are buying A'.j .Mexic.tn 
Balm. A sues B for .in ui]u(iction to rcslr.ain the sale, B shosv.s th.at A'a 
.Mexican Balm consists of nothing but sceiitid hogs’ bird. A's use of his 
description is not an honest one, and he cannot obtain an injunction. 

57. Notwithsundiiig section 56 , cliuic / where .1 contr.ict 
Injunction to perform comprihcd an aiTirrnaiive agreement to do 
negative agreement. a Certain act, coupled with a negative 

agreement, express or implied, not to do a certain act, the circums- 
tance that the Court is unable to compel specific perfornunce of 
the atfitmative agreement shall not preclude it from gr.iniing an in- 
junction to perform tlie negative agreement : provided that the 
appliciini has not f-iiled to perform the contract so far as it is bind- 
ing on him. 

Illuitraihns. 

[a.) A contracts to sell to B for Rs. 1,000 the good-will of a certain 
business unconnected with business-premises, and further agrees not to 
ciirryon that business in Calcutta. B pays A the Rs. i,coo, but A c.arrtes 
on the business in Calcutta. The- Court cannot compel A to send his cus- 
tomers to B, but B may obtain an injunction restraining A from carrying 
on the business in Calcutta. 

(0.) A contracts to sell to B the good-will or a business. A then sets 
up a similar business close by B’a shop, and solicits his old customers to 
deal vyith him. This is centrary to his implied contract, and B may obtain 
an injunction to restrain A from soliciting the customers, and from doing 
any act whereby their good-will may be withdrawn from B. “ 

(c.) A contracts with B to sing for twelve months at B's theatre and 
not to sing in public elsewhere. B cannot obtain specific performance of 
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£Act II. of 1899.3 


STAMP. 


s- 


(2) “ Bill of exchange ” means a dill of exchange as deHnei 
iy the Negotiable Insirmunis Act, 1881* and includes also a hund£' 
and any other document entitling or purporting to entitle any person, 
whether named therein or not, to payment by anv other person of or 
to draw upon any other perion for, any sum oj money : 

In the old Act, the definition of “ bill of exchange ” was merely this: 

Bill of exchange ’ includes a hundi.'’ 

(s) “ Bill of exchange payable on demand” includes — 

.(a) an order for the payment of any sum of money by a bill of 
exchange or promissory note, or for the delivery of any 
bill of exchange or promissory note in satisfaction of 
any sum of money, or for the payment of any sum, of 
money out of any particular fund which may or may 
not be available, or upon any condition or contingency 
which may or may not be performed or happen ; 

{]}) an order for the payment of any sum of money weekly^ 
monthly, or at any other stated periods ; and 

{e) a letter of credit, that is to say, any instrument by which 
one person authorizes another to give credit to the per- 
son tn whose favour it is draion : 

{,4) “ Bill of Lading” includes a “ through bill of lading f 
but does not include a male’s receipt : 

) In the old Act, the defiinition of ‘‘bill of lading’' was as follows; 

, “ ‘ Bill of lading’ means any instrument signed by the owner of a vessel or 
' HTs agent, acknowledging the receipt of goods therein described, and under- 
taking to deliver the same at a place, and to a person, therein mentioned 
«r indicated,” 

(S) “ ’Bond*’ includes — 

(a) any instrument whereby a person obliges himself to pay 
money to another on condition that the obligation 
shall be void if a specified act is performed, or is 

^ not performed, as the case may be ; 

\P 

'ii io) any instrument attested by a witness, and not payable 

■/i to order or bearer, whereby a person obliges himself 

to pay money to another ; and 

00 any instru ment so attested, whereby a person obliges 
j himself to deliver grain or other agricultural produce 

’ to another: 




* Act XXVI. of i88i. 
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of 1899.1 


STAMP. 


In cl, (5). after tho words, “appoint in this behalf,'' the words “by 
name or in virtue of his oliice" have been omitted. 

(;o) “ Conveyance" /nT/.vaVT « e/r w/e and evity 

instrument by which property, whether moveable or immoveable, 
is transferred infer vivos, ami which is not otherwise specifically pro- 
vided for by Schedule /. 

The old definition of “ conve\-ance'' wms as follows t “ fy) ‘ Conveyance' 
me.ins .any instrument by which property (whether moveable or immoveable) 
is transferred on sale.’’ 

(//) “ Duly starnped” as applied to an instrument, means 
that the instrument bears an adhesive or impressed stamp of not less 
than the proper amount, and that such stamp has been affixed or used 
in accordance with the law /or the time being in force in British 
India : 

In the old Act. the definition of " duly stamped ” was as follows! “(ro) 

* Duly stamped,' as applied to an instrument, me.m3 statnped, or written 
upon paper bcarinji an impressed st.imp, in accordance with the law in 
force in British India when such instrument w.is executed or first executed." 

(/3) " Executed ” and “ Execution, ’’ used with reference 
io instruments, mean “ signed " and signature 

(/y) " Impressed stamp” includes— 

(a) labels affixed and impressed by the proper oficer, and 
{b) stamps embossed and engraved on stamped paper. 

(/^t) ‘‘ Instrument" includes every document by which any 
right or liabilUy is or purports to be created, transferred, limited, 
extended, extinguished, or recorded : 

(/y) “ Instrument of partition" means any instrument 
whereby co-owners of anv properly divide or agree to divide such 
properly in severalty, and includes also a final order for effecting 
a panUion passed by any Revenue-authority or any Civil Court, 
and an award by an arbitrator directing a partition : 

The italicized words in the above definition are new. 

(75) "Lease” means a lease of immoveable properly, and 
includes also — 

(a) a patta ; 

(5) a kabuUyat or other undertaking in writing, not being 
a counterpart of a lease, to cultivate, occupy, or pay 
or deliver rent for, immoveable property ; ^ 
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( 3 ) includes »ny insurance of goods, merchandise, or pro- 
perty for any transit which includes, not only a sea- 
risk within the meaning of clause (a), but also any 
other risk incidental to the transit insured from the 
commencement of the transit to the ultimate destina- 
tion covered by the insurance: 

Where any person, in consideration of any sum of money 
paid or to be paid for additional freight or otherwise, 
agrees to take upon himself any risk attending goods, 
merchandise, or property of any description what- 
ever while on board of any ship or vessel, or engages 
to indemnify the owner of any such goods, merchan- 
dise, or property from any risk, loss or damage, such 
agreement or engagement shall be deemed to be a 
contract for sea-insurance : 

In the former Act, the definition of “policy of sea-insurance” was 
included in the definition of “ poficy of insurance. and was immediately 

after sub-cl. (c) of the present cl. (/p), and ran thus;" It (». e., 

policy of insurance) includes also a policy of sea- insurance, such a policy 
(a) meaning any insurance made upon any ship or vessel," &c. The rest 
of the words are in sub-cl. (a) and (b), and m th^ last para, of cl. (20) 
except the italicized words, which are new. 

(2/) “ Power-of-attorney " includes any instrument (not 
chargeable with a tee under tne law* relating to court-fees for the 
time being in force) empowering a specified person to act /or, and \xi 
the name of, the person executing it; 

In the definition of “ power of-attorney, " the italicized word includes 
has been substituted for the word *• means ; ’’ the italicized words "for, and," 
after" act, ” are new ; and the italicized word name has been substituted 
for “ stead.’’ 

{22) “ Promissory note ” means a promissory note as de- 
fined by the Negotiable Instruments Act , iS8t ; f 

it also includes a note promissing the payment of any sum of 
money out 0/ any particular fund which may or may not be available 
or upon any condition or contingency which may or may not le per- 
/otmed or happen: 

(23)“ Receipt ” includes any note, memorandum, or writing 

(a) whereby any money, or any bill of exchange, cheque, 
or promissory note is ackri owledged to have beeii 
received, or 


The Court Fees Act (VII. of 1870). » f Act XXVI, of 1881. 


' • * , ■ *f?) 

.p 's -s 'Po 6 i JO ’AX P^PP^ sp^OM agx :,. 

UHM sfqBagJBqo sq [I^qs sjuatnnjjsui -iC^np q,,A» 

SaiASOIfOJ sqj “I sinpsqoS «! P3«!®?«00 olqvs32^e^o B,u3iuni,sui 

snopdiuaxa tm puv PV mt /° suomaoj^ sq^ oj pefqng ‘g 
"/ sfumnjfstq /o /Cfiiiqvij tqf /Q— y 
•saiina-dicvig 
•IT 


„‘PV }° pstiASuoD puE pEsj sq pjnoqs pauiEjaoo uiajaui 

Suiqj^WAS puE ssjnpaqos aqj, "PF ^ sv pD3^ sq o} sapipgqa^ -p- 

*— • C(S“^) ^ "s ‘(^631 JO ’x) PV sasoEQ iBjauari 
aqj 395] papituo uaaq osie SEq pv Pio sqj jo uoijdbb 3 ujmoiioj sqj^ 

•C -s qzegr JO ’X) ? 3 V fissnep jBiauso aqj a3s~~ pajqtuo uaaq ajgq 

•ABq ,/SupiJM„ pufi „U 3 jjiJM„ JO puE „'l8ssaA „ JO Buotjjuyap sqj_ 

,,/uoiJisodsip qons ixiz jo sujjsj sqj ‘asiAuaqjo jo jsnjj jo 
uoijBJBioap JO Xem Xq jaqjaqM ‘SuipjoDsj juatunjjsui /^ub ‘Suijijav 
ui speui uasq jou seq uonisodsip qons Xub sisqA\ ‘pun., ‘uoij 
-isodsip B qons aqBui oj Suiqjift ui juauiaajge ub sopnpui pup 

[ : asodind aiqBjUBqo jo snoi§ijaj ^Cub joj (;>) 

JO ‘cutq uo juapuadap uoBJad 
, araos JOJ SuipiAOid jo asodjnd aqj joj Jo ‘apiAOjd 
; OJ sajjsap aq uioqAv joj asoqj jo XpcaBj siq Suotue 
' jopjas aqj jo Ajjadoid Suijnqujsip jo asodjnd aqj joj (q) 

‘aSBjjjBui JO aoijBjapisuoo uj (p) 

—apBoi 'Ajjadoid aiqBaAomraj jo aiqBaAOm jo ‘SuqijAv ttr 
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pup ; uosjod Aub jo suibu 
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'juara 2 p 3 [A\ouqoB qons Aub sjjoduij JO saijiuSis qoiqAV {p") 

JO ‘paSjBqosip 

JO pagsijBS uaaq aABq oj paSpa[A\ouqoB si ‘puBuiap 
JO jqap B JO jJBd Aub jo ‘puBuiap jo jqap Aub AqajaqAV (j) 

JO ‘jqap B JO uotjDBjsijBS UI paAjaoaj uaoq qabu 01 
pa 2 pa[AvouqDB si Ajjadojd ajqBaAOUi jaqjo Aub AqajaqAi (jq) 
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duty of the amount indicated in ihai schedule as the proper duty 
therefor respectively, that is to say — 

(c) every instrunoent mentioned in that schedule which, not 
having been previously executed by any person, is- 
executed in British India on or after the first day of^ 
July, iSgg; 

( 3 ) every bill of exchange, cheque, or promissory note 
drawn or made out of British India on or after that 
day, and accepted or paid, or presented for accept- 
ance or payment, or endorsed, transferred, or other- 
wise negotiated, in British India ; and 

(<r) every instrument (other than a bill of exchange, cheque,, 
or promissory note) mentioned in that schedule, 
which, not having been previously executed by any 
person, is executed out of British India on or after 
that day, relates to any property situate, or to an)^ 
matter or thing done or to be done, in British India, 
and is received in British India : 

Provided ihai no duiy shall be chargeable in respect of — 

(/) any instrument executed by, or on behalf of, or in favour 
of. Government in cases where, but for this exemption, the Govern- 
ment would be liable to pay the duty chargeable in respect of such 
instruments ; 

(2) any insirumeni for the sale, irantfer, or oi 
either absolutely or by way of mortgage or otherwise, 0, 
vessel, or any parUmterest, share, or property of or ■ 
vessel registered under the Merchant Shipping Ad, 181 / 

Act XlX. of 18 g8, or the Indian Registration of Ships 
as atnended by subsequent Acts. 

4 . (/) Where, in the case of any sale, mortgage. 

Several instruments used Several instruments are e 
in single Iransactirn of sale, completing the transaction, • 

■mortgage, or settlement. insirument only shall be < 
the duty prescribed in Schedule I. for the conveyance, 
or settlement, and each of the other Instruments shall be 
with a duty of one rupee instead of the duty (if any) presc 
it in that schedule. 


* Stat. 57 & 58 Viet., c. 60. 


t Act X. of 1 ' 



•op ’0 ‘‘prA gS ^ 'PJS * 


•psansDS 

siunoniB JO pnoniB oqj puB 'sjojUM-jopun JO sjoquosqus aqi ja 
saniBU sqj JOj suiij gqj jo ojniusAp? jo ^jsu 

-noijJBd oq? sagioads ji sssiun pij?A sq ]|tqs Soiioi vn oj^ (e) 

'Sqjuoui SA^Mj SuipsaDsxs 

guiij /UB JO/ dpvm oq n«qs stop joj spBtu A3iio4-v?s (er) 

•^ 0 j[od-B 9 S B ur passaadxa si suits sqj ss 3 (un pqtA sq ptq! 

JO®qOJ9J'\T oqj }0 •aauEjnsui-tss jo saiDqoj 
pof uonoss ui oj psJJOjoJ SI se aoutjns ' ' 

-HI qons utqj Jsqio) aoutinsui-tas joj ptJPOD O]^ (/) ^ 

„-apJ3H „ JOj „ sjy; 

'spiOA\ p3Zi3tlBii sippiiE „ inq ,jo}„‘?Em pspraoufj „ ‘spjoAv pazioji . 
aqi : (S -s Siitaq Aiou astiKio jbjp aqi) „ siqi p ssntp isjij „ 'spJOA\ aq^ aoj 
paimpsqns uaaq seq ,‘Smp333j4-jsDj „ 'pjoAv pazpUB?; sq; g -s uj 

•pitd ussq stq ^(jop jadoad aqj qojqAi 
50 aoadsaa at put '^jnp q3iA\ a|qtaSjtqo juaninaasu! Auv /o ajto 
-jjdnp ao jatdaaiunoo t asdna auo Sujpaaoxa X^np qa!A\ ajqtaSatqo 
j'apuaa gtqs pauitiuoo su// m Jouiqjou fvi/f p^ptaojj 

: sapnp qons 

jojsaqSiq aqi qiiAMtiuo aiqtaSatqo aq ‘/uajagip OJ^ japunaaaq? ajq^ 
-agjtqo sapnp aqi aaaqA\ ‘Htqs ‘j ajnp a|np 

-atioc; III suoiidiiosap aqi 10 aaoni a o omj -sqag 01 suopdiJDsap lEjaAs? 
ra|l!« 30100 oi'sE PSWBJJ os , 0 = ranJisoi «!>!>.*' So. 0.00 s,„ou,os, so, 
ut ‘acipas Suipvui'jsvi aqj jo suoisiAOad aqj oj pafqng ’Q 

•aoy siqi jdpun ajqtaSatqo sq pinoM ‘saantin 
qons p auo oj Suipiaa ao Suisiaduioo qota 'sjuauinaasui ajtatdag 
qoiqA\ qiiAi sapnp aqi jo aunouit ajt3aaS ‘sibueiu ^Dupsip iej 3 a 
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(4) Where any sea-insurane is made for or upon a voyage, 
and also for lime, or to extend to or cover any time beyond thirty 
days after the ship shall have arrived at her destination, and been 
there moored at anchor, the policy shall be charged with duly as a 
policy for or upon a voyage, and also with duly as a policy for 
time. 


In s. 7, the italicized figures 506 have been substituted for the figures 
“ S 3 1'" the words and figures, “ Merchant Shipping Act, have beeit. 

substituted for the words and figures, “ Merchant Shipping Act Amend- 
ment Act. 1862;" and the word “sea-jio/icv” has throughout been sub- 
stituted for the words '* policy of sea^insurance." 

8. (/) No twithstanding anything in this Act, any local au- 
Bonds .debentures.or other thority raising a loan under the provi- 
secufiii^s issued on loans sions of the Local Authorities' Loans- 
under Act XI., 1S79. Act, 1 879 * or of any Other law for the- 

time being in force, by the issue of bonds, debentures, or other 
stciirilus, shall, in respect of such loan, be chargeable with a duty 
of “ one pit cdulum ”f on the total amount of the bends, de- 
bentures. or other securiiits issued by it, and such bonds, debentures, 
or other sreurUits need not be stamped, and shall not be chargeable 
with any further duty on renewal, consolidation, sub-division, or 
otherwise. 

(5) The provisions of sub-section (/) exempting certain bondsj. 
debentures, or other securities from being stamped, and from 
being chargeable with certain further duly. st;all apply to the bonds, 
debentures, or other securities of all outstanding loans of the kind' 
mentioned therein, and all such bonds, debentures, or other securities 
shall be valid, whether the same are stamped or not : 

Provided that nothing herein contained shall ex-.?mpt the local- 
authority which has issued such bonds, debentures, or other securi- 
ties, frorn the duty chargeable in respect thereof prior to the twen- 
ty-sixth day of March 1897, when such duty has not already been- 
paid or remitted by order issued by the Goveruor-Gtneral in Coun- 
cil. 

(j) In the case of wilful nestled to pay the duly required by 
this section, the local authority shall be liable la forfeit to the Gov- 
erttvient a sum equal to ten per centum upon the amount of duty 
payable, and a like penalty for every month after the first month 
during which the neglect continues. 


* Act XI. of 1879. 

t Substituted for “ eight annas per centum ’’ by Act VI. of ipio. 
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{c) in the case of Mis of exchange or promissory notes xuriUtn 
in any Oriental language — the size of the paper on 
which tney are written. 


Use of adhesive stamps. 


The italicized words in d. (e) have been substituted for the word 
^ hundis.” 

11. The followinpr instruments may 
be stamped wiih adhesive stamps, 
namely — 

(ti) instruments chargeable with the duty of one anna, “or 
half an anna except parts of bills of exchange 
payable otherwise than on demand, .and drawn in 
sets ; 

{b) bills of exchange, cheques, and promissory notes drawn 
or made out of British India ; 


(c) entry as an advocate, vakil, or attorney on the roll of a 
High Court ; 

(fi) notarial acts ; and 

(i) transfers by endorsement of shares in any incorporated 
comp any or other body corporate. 


The italicized words in cl. (<;) have been substituted for the words 
“ of public Companies and Associations." 


12. (/) (a) Whoever affixes any adhesive stamp to any instru- 
Cancellation of adhesive ment chargeable with duly, and which 
stamps. has been e.xecuted by any person, shall, 

when affixing such stamp, cancel the same, so that it cannot be 
used again ; and 

(b) wlioever executes any instrument on any paper bearing 
an adhesive stamp shall, at the time of execution, unless such stamp 
has been already cancelled in manner aforesaid, cancel the same so 
that it cannot be used again. 

( 2 ) Any instrument bearing an adhesive stamp which has not 
been cancelled, so that it cannot be used again, shall, so far as such 
stamp is concerned, be deemed to be unstamped. 

' (j) Ihe person required by sub-section (/) cancel an adhesive 

stamp may cancel it by writing on or across the stamp his name or 
initials, or the name or initials of his firm wUh the true date of his so 
writing, or in any other effectual manner. 


• The words quoted have been added by Act V, of 1906, s, 3. 
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( 2 ) Where any such instrument cannot, witii reference to the 
description of stamp prescribed therefor, be duly stamped by a 
private person, it may be taken within the said period of tfiree 
months to the Collector, w/io shall stamp the same, in such manner = 
as the Governor-General in Council may by rule prescribe, with a 
stamp of such value as the person so taking such instrument may 
require and pay for. 

In s. 18 (2), the italicized word -a/to has been substituted for and he. 

19. The first holder in British India of any bill of . exchange, 
Bills, cheques, and notes cheque. Or prornissoty note drawn or 
drawn ouc ot British India. made out of British India shall, before 
he presents the same for acceptance or payment, or endorses, 
transfers, or otherwise negotiates the same in British India, al5x 
thereto the proper stamp, and cancel the same: 

Provided that, — 

(a) if, at the time any such bill of exchange, cheque, or note 

comes into tne hands of any holder thereof in British ' 
India, the proper adhesive statnp is affixed thereto 
and cancelled in manner prescribed by section 75 , 
and such holder has no reason to believe that such 
stamp was afiixed or cancelled otherwise than by 
the person, and at the time, required by this Act, such 
stamp shall, so far as relates to such holder, be 
deemed to have been duly affixed and cancelled ; 

(b) nothing contained in this proviso shall relieve any per- 

son from any penalty incurred by him for omitting 
to affix or cancel a stamp. 

In the proviso, the italicized words of exchange are new, and the 
italicized figures 12 hav been substituted for il, 

B. — Of Valuations for Duty. 

20. (/) Where an instrument is chargeable with ad-valorem 

Conversion of amount ex- d«ty in respect ot any money expressed 
pressed in foreign currencies, m any currency other than that 0 / British 
India such duty shall be calculated on the value of such mmey 
in the currency of British India according to ihe current rate of 
exchange on the day of the d.ite of the instrument. 

( 2 ) The Governor-General in Council may from time to time, 
by notification in the “ Gazette of India, prescribe a rate of exchange 

lAct II., 1899.— 2. 
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or to be advanced by way of loan, or for an existing 
or future debt, or 

( 3 ) makes redeemable or qualifies a duly-stamped transfer, 
intended as a security, of any marketable security, 

it shall be chargeable with duty as if it were an agreement or 
memorandum of an agreement chargeable with duty under Article 
No. 5 (3) of Schedule I. 

(a) A release or discharge of any such instrument shall only 
be chargeable with the like duty. 

24. Where any property is transferred to any person in 
„ . . . , consideration, wholly or in part, of any 

tion o£ debt or subject to debt due 10 him, or subject, either 

future payment, etc., to be certainly Or contingently, to the pay- 

charged.- ment or transfer of any money or stock, 

whether being or constituting a charge or incumbrance upon the 
property or not, such debt, money, or stock is to be deemed the 
whole or part, as the case may be, of the consideration in respect 
whereof the transfer is chargeable witn ad-valor tm duty ; 

Provided that nothing in this section shall apply to any suck 
certificate of sale as is Mentioned in article i8 of Schedule I- 

Explanation. — In the case of a sale of property subject to a. 
mortgage or other incumbrance, any unpaid mortgage-money or money 
charged, together with the interest (if any) due on the same, shall be 
deemed to be part of the consideration for the sales 

Provided lhai, where property subject to a mortgage is transferrei 
to the mortgagee, he shall be eniitied to deduct from the duty payable 
on the transfer the amount of any duly already paid in respect of the 
mortgage. 

Illustrations, 

(r.) A owes B Rs. i,ooo. A sells a property to B, the consideration 
-being Rs. 500 and the release of the previous debt of Rs. 1,000 : Stamp-duty 
is payable on Rs. 1,500. 

(2.) A sells a property to B for Rs. 500 -which is subject to a mortgag<^ 
to C for Rs. 1,000 and unpaid interest Rs. 200 : Stamp-duty is payable an 
Rs. 1,700. 

(3.) A mortgages a house of the value of Rs. 10,000 to B for Rs. 5,000. 
B afterwards buys the house from A : Stamp-duty is payable on Rs. 10,000, 
'less the amount of stamp-duty already paid for the mortgage. 

In s. 24 , the italicized portion (including the illustrations) is new. 


, . _ ■ 'P 's 'po6i 10 ’AV ioVT 

Jq osjAwd ?sjg ibuiSjjo aq; joj pajnjpsqns uaaq seq ostao^j srqx * 


p md 10 3U9i sqj SB paAtsosj sr sonpojd aqj jo aiBqs b jo /fjiBifoi 
qarqto ui suiuj b jo ssbsj gqj jo asBo aqj u/ ‘jeqj pspiAOJ^i >. » 


; juapjgns usaq SASq ‘uoijnosxa qons jo sjBp 
aqj jB ‘p[noA\ pssn ifnBnjDB duiBjs aqj ‘uonduosap siubs sqj lo 
jaamnjjsui ub ui pajBjs jj ‘qoiqAt joj snjBA jo jutioiuB jsaqgiq om 
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zu?jopa-pv miAK a[qEaSjBqD juauinjisur -qns ,0 anicA awq« ■ 
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the rent, it shall be sufficient to have estimated such royalty or the 
value of such share, for the purpose of stamp-duty, — 

(a) when the lease has been granted by or on behalf of the 
Secretary of State in Council, at such amount or 
value as thij Collector may, having regard to all the 
circumstances of the case, have estimated as likely 
to be payable by \vay of royalty or share to the said 
Secretary of Stale in Council under the lease, or, 

(5) when the lease has been gtanied by any other person, 
at twenty thousand rupees a year; 

-and the whole amount of such royalty or siiare, whatever it may be;, 
shall be claimable under such le.rsc/' 

r’rovided also that, w/ure proaedings havt been laken in respeef 
of an xnsiruminl under section gi or ^1, the amount certified by the 
Collector shall be deemed to be the stamp actually used at the date of 
execution. 

In s. 26, the italicized words, the commencement of this Jet, have beca 
substituted for the words, “ this Act comes into force; ’’ and the two pro- 
visos are new. 

27 . The consideration, if any, and all other facts and circum- 
Facts affecting duty to be Stances affecting the chargeability of any 
set forth in instrument. instrument with duty, or the amount o£ 

the duty with which it is chargeable, shall oe fully and truly set 
forth therein. 

23 . (/) Where any property Ins been contracted to be sold. 
Direction as to duty incase for one consideration for the wnole, ancL 
of certain conveyances. IS conveycd to the purchaser in se[)arate 

parts by different instruments, the consideration shall be appor- 
tioned in such manner as the parties think fit, provided that a dis- 
tinct consideration for each separate part is set forth in the con- 
veyance relating thereto, and such conveyance shall be chargeable 
with ad-valorem duty in respect of such distinct consideration. 

(2) Where property contracted to be purchased for one con- 
sideration for the whole, by two or mote persons jointly, or by any 
person for himself and others, or wholly for others, is conveyed in 
parts by separate instruments to the persons by or for whom the 
same was purchased, for distinct parts of the consideration, the 
conveyance of each separate part shall be chargeable with ad- 
valorem duty in respect of the distinct part of the consideration 
therein specified. 



*{puoff uvitvjfsiuuupy') z 'o^ 

^fimvu ‘7 30 spptfuv Suiaiopo/ 

/o iinv ur psquossp jusuinJisui Auv }0 sseo 8qj ui (v) 

sujoq aq H^qs luoqAv sai;nQ[ 

xiaiBjs jadojd sqj SuipiAOJd 30 ssuad 

-xa sqj ‘X^JBJjuoo aqj oj jusuiaaiSe ob 30 aauasqB sq; uj *05 
'piqvAb4 tUGi{ai Aq A}n(j — 

•ssadtij 3Ag 30 Xjnp e 

iqjiM ‘saadni SAg paaoxa pinOA\ ifjnp qons ajaqM ‘jo ‘jaqas iBuiSuo 
qans Xq pauiBjqo uopBjapisuoo aq; J03 aouBXaAuoo v uo aiq^aSicqa 
5q pinoA\ qoiqAV l^qj OJ ^inp b qjiM aiq^sSa^qo sq .u-eqs / 

jagas iBUfSpo aqj Xq i^JJsdOJd auiBS aqj jo miq oj ap^ui spjBAi 
-jagB aq O] aouBiiaAUOO Auts ‘iffSuipjoDOB paduiBjs Xjnp si puB ‘oiiq 
iq piBd uoijBJapisuoo aqj 30 joadsai ui /(jnp mtuojva-pv q}iA\ ajqB 
«aSjBqo SI qoiqM ‘miq 0} gu|nas XpjBipauimi uosjad aqj 30 jsajaiui 
^qj 30 aouBXaAUOO iBtijDB UB sa^jBj aaSBqojnd-qns b ajaqM (^) 

•aadnj ano UBqj ssaj sq asBO ou ui'gBqs 
^ouB/faAuoo pauopuara-3SBi qons uo ^jnp aq; jBqj papiAOJj 

: SJasBqojnd-qns aqj /(q piBd suopBjapisuoo aqi 
30 ajBSajSSB aqi jsao uopBJspisuoo iBUiSuo aq; 30 ssaoxa aqi jo 
^[uo joadsaj ui /(mp vijuojva'pv q;iA\ ajqBaSjBqo aq q^qs jasBqoand 
IBUiSiJO aq) oj ifjjadoid qons 30 (vCub 31) anpisai aqj 30 aouB^aAUoa 
aqj puB uoijBjapisuoo ibuiSijo oqj 30 aniBA jo junouiB aqj oj pjB 2 
-ai jnoqjm ‘jasBqoind-qns qons Xq piBd uoijBiapisuoo aqj 30 X^ao 
jaadsaj ui Xjnp vidxoiva-pv qiiM ajqBaSjBqo aq gEqs jasBqojnd-qns 
B 0) p|OS jiBd qoBa 30 aousXaAuoo aqj ‘sjJBd ui suosjad juajapip oj 
jajjas iBU!®!io aqj Xq paXaAuoo aouanbasiioo ui s; Xjjadoid aqj puB 
‘suosiad JO uosjad jaqjo XuB oj 30ajaq) jJBd Xub jo aioqA\ aqj gas oj 
sjOBJjuoo ‘joaiaqj aouBXaAUOO b pauiBjqo SuiABq jou jnq ‘Xjjadojd 
Xub 30 assqojnd aqj J03 pajOBJjuoo SuiABq uosjad b ajaq_/\\ (f) 

•jasBqojnd 

-qns aqj oj jasBqojnd |bui 2 !J 0 aqj Xq ajBs aqj J03 uopBjapisuoa 
aqj 30 joadsaj ui Xjnp mtuoiva-pv q)iA\ ajqBaSjBqo aq gBqs odubXoa 
- uoo aqj ‘jasBqojnd-qns aqj oj XiajBipauiuii paXaAUOO aouanbasuoD 
ui SI Xjjadojd aqj puB ‘uosjad jaqio Xub oj suibs aqj gas oj sjobjj 
- uoo ‘joajaqj aouBXaAUOO b pauiBjqo SuiABq jou jnq ‘Xjjadojd Xa 
30 asBqojnd aqj J03' pajOBJjuoo SuiABq ‘uosjad B ajoq^ (f) 
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» « No. 6 {Agrtmtni nlatitig to JDipodi oj Ttllt^ 
dads, Pawn, of Pledge),” 

No. 1 3 iBill of Exchange), 

No. 15 {Bond), 

No. 16 {Bollomry Bond), 

No. 26 ( Customs Bond), 

No. 2^ {Debenture), 

No. J2 {Further Charge), 

No. 34 {Indemnity Bond), 

No. .fo {tiIortgage.^deed), 

No. ^9 {Promissory Note), 

No. 55 {Relecue), 

No. 36 {Respondentia Bond), 

No. 57 (Security Bond or Mortgage-deed), 

No. 38 {Settlement), 

No. 62{a) {Irans/er of Shares in an Incorporated. 
Company or other bedy carporate), 

{h) {Iransfer of Debentures being Market- 
able securUtes, whether the debenture is 
liable to duty or not, except debentures 
provided for by section 8), 

(f) ( Iransfer 0/ any Interest secured by aBond, 
Mortgage-deed, or Policy of hnurance), 

by the person drawing, making, or executing such instrument: 

+(M in the case of a policy of insurance other than fire- 
insurance— by the person effecting the Insurance: 

){bb) in the case of a policy of fire-insurance— by the person 
issuing the policy : 

(<r) in the case of a conveyance {including a re-conveyance of 
mortgaged property)— hy the grantee ; in the case of 
a lease or agreement to lease— by the lessee or 
intended lessee ; 


■* These words and figure have been substituted for the original by 

Act XV. of 1904, 3, S- ..... , c .u • • 1 1 

t CI3. (i) and (bb) have been substituted in place of the original cl. 

(6) by Act V. of 1906, s. 4, 



•s -s '9061 }0 -A P^PP® "EJEd smx « 


•AS3U ajB ‘uotpv/sijDS-)xv 4 AO ‘spjOAV paztoiiE;! oq; 'oC s uj 

*,/3raBS 

aqj joj idisoaJ paduiBjs-Xjnp b saiS ‘uopcjaptsuoo jo uiniuiajd 
qans ioj qpaJO SuiijEj JO jauiAiaDW Jsjjb qjuom suo uiqqM ‘[jsqs 
‘aOUBinSU|-3Jg JO JDBJJUOO XuE jo |BA\aU9J XriB aoj UOjlBjapiiUOD 
JO uinuua'id Xub joj qpsJO SuiqEj jo SuiAposi uosjad Xuv „ 

•auiES aqj joj 

jdjaoaJ paduiBis-Xinp b baiS ‘Xjjadojd Jo ‘ajoa ‘anbaqo ‘jp/q ‘Xauoui 
qons SuusAiPP JO SuiX^d uosjad aqj Xq putsiuap uo ‘[[nqs ‘an|BA 
ni swdni XjuaAM guipaaosa XjiadoJd ajq^aAOai Xiiu 'iqap v jo 'ttojpv/ 
-sifDs-)UDtf JO ‘uoqoBjsnES Uj StiiAiaoaj JO ‘saadnj XjuaAV) Suipaaaxa 
janooiE UB JOJ ‘ajou Xiossjuioid jo 'sasBo uicjjsa ui 

‘anbaqo'aSuBqosajoniqXuBJO'iunOuiBuj idiaDsj daiS o; uoqcSjiqo 

saadnj Xjusam Sujpaaoxa Xauoiu Xub auiAiaosj uosjad Xuy "Qg 

•pDppE usaq sAcq spioA\ pazioqB;; 
SuiuiEUiaj aq; puE 'utoxsijf p^stx^utoo joj psjnqjsqns uaaq sBq pouotjtfdvf 
pjoM pazpJIEj; aq? puE •a\ 9 U SI p/oi/oi pjOAi pazioiiEji aq? 'p) qo uj 

•A\aD ajE spjOA\ pazpiiEq aq; ’p) qa uj 

,, juainniisui qons Suijnoaxa jo 'SuiqBUi 'Sn;A\Ejp uosjad aq^ Xq ‘ajnpaqog 
jsjij aq; JO (9) puE (w) 09 puE ’Xb' 'SS ‘t'j ‘CS M t’ 'oE '6c 'gc ‘Pz 'Si 't'l 
El ‘II ‘z sjaquinu ui paquasap quauinjisui Xue joasEa aqj ui (r) ,, : sa\uj[OJ 
SE SEA\ qoiqAi ‘[Bujgjio aqj joj pajnjijsqns uaaq scq (v) qa 'Cc 's uj 

•sjoaiip jo ‘jjno^ ‘XqjoqjnB qons sb uopjod 

-OJd qons ui 'jofvjpqjo jo '/Jnoj /lat^ jo 'XjuoqjnB 
-anusAa^ B Xq passBd japjo ub jo uojinoasa ui apBca 
Sj uonqjBd aqj uaqA\ ‘jo 'p3imf:jjv<f Xjjadoid 
sqj UI saJBqs aAijoadsaj Jiaqj oj uoijjodojd ui ojajaqj 
sapjBd aqj Xq — uoppJBd jo juamnjjsui ub jo asBO aqj U| («) 

puB fsajBjaj ajBogijjao qons qoiqA\ oj Xjjadojd aqj 
JO jasBqojnd aqj Xq — a|BS jo ajBogijJao b jo asBO aqj ui {/) 

: saiBqs jcnba ui 

saijiBd aqj Xq — aSuBqoxa jo juauinajsui ub jo asBO aqj ui (?) 

: jossaj aqj Xq— asBaj b jo jJBdjajunoD b jo asBO aqj ui [p) 
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CHAPTER III. 

i 

Adjudication as to Stamps. 

31. ( 7 ) When any instrument, whether executed or not. 
Adjudication as to proper and whether previously stamped or not, 
stamp. is brought to the Collector, and the per- 

son bringing it applies to have the opinion of that officer as to the 
duty (if any) with which it is chargeable, and pays a fee of such 
amount (not exceeding five rupees, and not less than eight annas) 
as the Collector may in each case direct, the Collector shall deter- 
mine the du'.y (if any) with which, in his judgment, the instrument 
is chargeable. 

( 2 ) For /his purpose, /he Collec/or may require to be furnished 
with an abstract of the instrument, and also with such affidavit or 
other evidence as he may deem necessary to prove that all the 
facts and circumstances affecting the chargeability of the instru- 
ment with duty, or the amount of the duty with which it is charge- 
able, are fully and truly set forth therein, and may refuse to pro- 
ceed upon any such application until such abstract and evidence 
have been furnished accordingly : 


Proved that — 


(a) no evidence furnished in pursuance of this section shall 
be used against any person in any civil proceeding, 
except in an enquiry as to the duty with which the 
instrument to which it relates is chargeable; and 

(3) every person by whom any such evidence is furnished 
shall, on payment of the full duty with which the in- 
instrument to which it relates is chargeable, be relieved 
from any penalty which be may have incurred under 
this Act by reason of the omission to state truly in 
such instrument any of the facts or circumstances 
aforesaid. 


The italicized words in s. 31 (2) have been substituted for the words, 
“ and may for this purpose ; " and the italicized word which in cl. (6) oE 
the proviso is new. 


32. (/) When an instrument brought to the Collector under 

rtificate by Collector. Section y/ is, in his opinion, one of a 

description chargeable with duty, and ' 

(fl) the Collector determines that it is already fully stamped. 
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qsiqja; ui paAiaoaJ jsjg uaaq seq ji jajje sqjuoui aajqj 
JO uopEjidxa aqj jaqe uiiq oj jqSnojq puB ‘eipuj 
.qsqug jo jno pajnoaxa jsjq jo pajnoaxa luamnjjsui Xue (q) 

* aq Xetn aseo aqj se ‘uoijnoaxa 
jsjg JO uoijnoaxa sji jo ajep aq) raojj qjuoui auo 
JO uoijEJidxa aq) jajje uiiq o) jqSnojq pue ‘Bipuj 
qspija UI pajnoaxa jsjg jo pajnoaxa juatnnjjsui ^ue (») 

— asjopua oj jojoaijo^ 

aqj aziioqjne q^qs uoijoas S[qj ui gu|qjon fvqf p?piao4j 
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'ajqeaSjeqo os jou si juatunjjsui 
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uoijoas japun jojoaqoQ aqj Xq pauiuijajap Xjnp aqj {(}) 
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chapter IV. 

Instruments not duly stamped. 

33. (/) Every person having, by law or consent of parties, 
Examination and impound- authority to receive evidence, and e\ery 
ing of instruments. person in charge of a public office, ex- 

cept an officer of police, before whom any instrument, chargeable, 
in his opinion, with duty, is produced or comes, in the performance 
of his functions, shall, if it appears to him that such instrument is. 
not duly stamped, impound the same. 

(2) For that purpose every such person shall examine every 
instrument so chargeable, and so produced or coming before him, 
in order to ascertain whether it is stamped with a stamp of the 
value and description required by the law in force in British India, 
when such instrument was executed or first executed : 

Provided that — 

(a) nothing herein contained shall be deemed to require- 
any Magistrate or Judge of a Criminal Court to ex- 
amine or impound, if he does not think fit so to do, 
any instrument coming before him in the course of 
any proceeding other than a proceeding under 
Chapter Xtl. or Chapter XXXVI. of the Code of 
Criminal Procedure, iSg 8 ;* 

{h) in the case of a Judge of a High Court, the duty of 
examining and impounding any instrument under 
this section may be delegated to such ofiicet as the 
Court appoins in this behalf. 

(j) For the purposes of this section, in cases of doubt, — 

(a) the Governor-General in Council may determine what 
offices shall be deemed to be public offices, and 

ifi) the Local Government may determine who shall be- 
deemed to be persons in charge of public offices. 

In cl. (fl) of the proviso to s. 33 (2), the italicized words are new. 

34 . Where any receipt chargeable with a duty of one anna is 
Special provision as to uii- tendered to or produced before any officer 
stamped receipts. unstamped in the course of the audit of 


* Act V. of 1898. 
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. ^ .nihin0 herein contained shall prevent the admission of 
(fi) nothing ^ instrument in any 

uThas iem ,xunUi by. or h.hal/ d, iht Govern- 
where U bears the certificate of the Collect 
Zr afprovM by rocnon or any other provu.on . 

of this Act. 

has been admitted in evidence, sueb- 

36. IFA^z-^aninsir shall not, except as provided 

Admission of instrument ceciion 6 r. be called in question at 

.tr-r or:hr:at .::i. on .he grou„d .b. .he 

msuuine°n. has not been duly siamped. 

I„s 36 the it.lieiae'. »onl »/.rre has been subsUluted lo. and 

the iiltiiiSd figures be have beea subst.tuled ior aO. 

cir? 'The Governor- General in Council may make rules pro- 

37 . ^he tjov an instrument bears a 

Admission of improperly ^ sufUcient amount, but of improper 

elescripltoei, et ’"“yf", p j / stampeel. and any eeestreeneenl see 

dnktyuaneped at trove tho 

date of its execution, 

CK9, I A When the person impounding an instrument under 

38. (/) Section 33 has, by law or consent of 

Instruments impounded ho autiiOrity 10 receive evidence, 

'T-h cnoh instrument in evidence upon pajment of a penalty 

and admits such ns^ 

\“fl'»fto^L coTc.or aua4henlica.^^d copy of such instru- 
shall send to tne U .c • ^vjitjug stating the amount of 

^Trlerallv tviedi;. respe" nnd°shall send such 

.amounuo^he Collector, ot to such person as he may appotnt m 

his behalf. . j- 

. (21 In every other case, the person so impounding an m- 

struinent shall send it in original to the Collector. 

In s. 38 (/), the Italicized figures and %vords have been substituted for 
the figures ‘’34. ” 

39 C/1 When a copy of an instrumentis sent to Collector 
ijy. UJ . under section 38. subsection (/), he may, 

p=S.“ypSd\X»°eiiS if he thinks fit, upon application made 
sub-section {/)• to him in this behalf, or of no applicatiou 

« made, enith the coneeeet of the Cheef Controlling Revenue authorety. 
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section the Collector may « he thinks fit, remit the whole 

penalty prescribed by this section. 

and substituted to, “ la” and " .3" respectl.eiy. 

rot Fvarv certificate under ciause (o) of sub-stcim (l) shail> 
for the pSposes of this Act, be conclusive evidence of the matters 

stated therein. 

Subsection (r) substituted for “ this section. ” 

The las. para of the old s 37 <«uw - 40) has^ been .omUted ^h 

So wiS a lot, ofot a"“n“ only, o, to a bill of eaohange or promissoo, 
note. ’ 

,g sILcclioi, (a), Ae Collector shall, when he has dealt wUk 
Tas^pMb, this section, return it to the impounding officer. 

41 If any instrument chargeable with duly, and not duly 

^ . rv. Stamped, not being an tmirument charge- 

Instruments unduly stamp ^ 

ed by accident. promissory note, is produced 

™T,fo’n of\ Collector wilhin one 

by any , . execution or first execution, and such per- 

year from the date of us exec 

son brings to the notice or in Collector the 

ment IS ^ I’ or the amount requited to make up the 
Tme^Ld the Colle'ctor is satisfied that the omission to duly stamp 
such ’instrument has been occasioned by accident, mis ake, or 
urSnt necessity he may, instead of proceeding under sections 33 
and receive such amount, and proceed as next hereinafter 

prescribed. 

“Which is” after first " and ” in line i of s. 41 omitted, the italics 
newly inserted; and 40 substituted for “ 37. 

4 S> f /'I When the duty and penalty (if any) leviable in respect 
^ . a of any instrument have been paid under 

Endorsement of instruments / oraotinn nr tiprtinn uir thf* 

on which duty has been paid section 35, Section 40, or Section 41, tne 
under section J5> 4^> person admitting such instrument in evi- 

dence or the Collector, as the case may be, shall certify by endorse- 
ment thereon, that the proper duty or, as the case may be, the pro- 


* These words have been inserted by Act V, of 1906, s. 3. 
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the provisions of section 29 or any other enactment Jin force 
at the time such instrument was executed, some other person was 
bound to bear the expense of providing the proper stamp for such 
instrument, the first-mentioned person shall be entitled to recover 
from such other person the amount of the duty or penalty so paid. 

(a) For the purpose of such recovery any certificate granted 
in respect of such instrument under ihis Act shall be conclusive 
evidence of the matters therein certified. 

( 5 ) ‘SwfA amount may, if the Court thinks fit, be incluticd i)i any 
order as to costs in anv suit or proceeding toxuhich such persons are 
parties, ani imuhich such instr mient has been tenter cl in evidence, 
if the Court does not include the amnint in such order, no further 
proceeiings for the recovery of the amount shall be maintainable. 

In s. 44, sub-s. (/), tho italicized figures 35 have been substituted for 
34 and the italicized words and figures, section 40, or section 41, have been 
substituted for the words and figures, ■* or section 38;’’ and, in sub-s. p], 
the italicized words, this Act, have been substituted for the words, and 
figures “ section 29," 

45. (/) Where any penalty is paid under section yy or section 

Possier to feveiiue-authority Ohicf Controlling R.cvenue«\U“ 

to refund penalty or excess tUoniy may, upon application in writing 
duty in certain cases. made within one year from ilie date of 

the payment, refund such penalty wholly or in part. 

( 2 ) Whire, in the opinion of the Chief Controlling Revenue-au^ 
tJnrity, stamp-duty in excels of that which is te^rallv chargeable has 
been charged ani pail unler section gg or scctim 40, such authority 
may, up-m application in zvriting mate xoilhin three months of the 
order charging the same, refun i the excess. 

In s. 45 (/), the italicized word Where have been substituted for “ When," 
and the figures and words, 35 or section 40, have been substituted for 
“ 34 or 37 ." 

46. (/) If any instrument sent io the Collector under section 

Non-liabilityforlossofin- (2). is lost, destroyed. Of 

struments sent under section damaged during transmission, the person 
3^- sending the same shall not be liable for 

such loss, destruction, or damage. 

( 2 ) When any instrument is about to be so sent, the person 
Copy may be made of in- from whose possession it Came into the 
strumeiits so sent. hands of the person impounding the 

same may require a copy thereof to be made at the expense of such 

Act H., 1899.--3. 
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for impressed stamps spoiled in the cases hereinafter mentioned, 
namely — 

The italicized \yords have been substituted for the words. “ which the 
Collector may require, allowance shall be made by the Collector." 

(a) the stamp on any paper inadvertently and undesignedly 
spoiled, obliterated, or, by error in wriftng or any 
oi^ir means, rendered unfit for the purpose intended 
before any instrument written tnereou is executed 
by any person : 

The italics are newly inserted- 

(^) t/ie ilamp on any document which ts written cut wholly or 
xn part, but which ts not signed or executed by any 
party thereto ; 

(f) in the case of bills of exchange^ cheques, ar promissory 
notes — 

(/) the stamp cn anv bill 0/ exchange or cheque signed by 
cr on behalf of the draioer which has not been ac- 
cepted or made use of in any manner whatever, or 
delivered out of his hauls ftr any purpose other 
than by way 0/ tender ftr acceptance: provided 
that the paper on which any such stamp is im- 
pressed does not bear any signature intended as 
or for the acceptance of any bill of exchange or ‘ 
cheque to be afterwards written thereon ; 

The italicized words have been substituted for the words, " The stamp 
•used or intended to be used for any bill of exchange, cheque, or promissory 
note, signed by or on behalf of the drawer or intended drawer, but not 
delivered out of his hands to the payee or intended payee, or any person on 
his behalf, or deposited with any person as a security for the payment of 
money, or any way negotiated, issued, or put in circulation, or made use of 
in any other manner, and which, being a bill of exchange or cheque, has 
•not been accepted by the drawee, and " 

(3) the stamp on any promissory note signed by or in be- 
half (f the maker woich has not been made use of 
in any manner whatever, or delivered out 0/ his 
hands; 

Xj) the stamp used or intended to be used for any bill 
of exchange, cheque, or promissory note signed 
by, or on behalf of, the drawer thereof, but which, 
from any omission or error, has been spoiled ot 
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(6) becomes useless in consequence of the transaction 
^ ' intended to be thereby effected being effected by 
some other instrument beiween iht same pariteSy 
and bearing a stamp of not less value; 


The italicized words have been substituted for “duly stamped.” 

rv") is deficient in value, and the transaction intended to be 
ihtftby ejected has been effected by sottie othe^ tn- 
strument between the same parties, and bearing a 
• stamp of not less value ; 

(8) is inadvertently and undesignedly spoiled, and, in 
lieu whereof, another instrument, made between 
the same parties, and for the same purpose, is exe- 
cuted and duly stamped : 


Provided that, in the case of an executed instrument, no lepl 
has been commenced in which the instrument could or 
been given or offered in evidence, and that the instrument 

is given up to be cancelled. 

The above proviso has been substituted for the two provisos to a 
SI . of the old Act. They were as follow 

“ Provided that, in the case of an executed instrument— 

(a) such instrument is given up to be ccncelled ; 

(61 the application for relief is made within six months after the 
date of the instrument; or, if it is not dated, within six 
months after the execution thereof by the person by whom it 
was first or alone executed, except where, from unavoidable 
circumstances, any instrument for which another instrument 
has been substituted cannot be given up to be cancelled within 
the aforesaid period, and, in that case, within six months after 
the date of execution of the substituted instrument ; and ex- 
cept where the spoiled instrument has been sent out of Bri- 
tish India, and, in that case, within six months after it has 
been received back in British India \ 


proceeding 
would have 


Provided also that, in the case of stamped paper not having any exe- 
cuted instrument written thereon, the application 'for relief is made within 
six months after the stamp has been spoiled as aforesaid. 


Explanation. — The certificate of the Collector under section g2, 
that the full duty with which an instrument is chargeable has been 
paid, is an impressed stamp within the meaning of this section. 


Application for relief under 
section 49 when to be made. 


50. The application for relief 
under section must be made within the 
following periods, that is to say : — 
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(d) when any stamp used for an instrument has been in- 
advertently rendered useless under section 75 , owing to such instru-' 
ment having been written in contravention of the provisions of 
section /j, 

the Collector may, on application made within six months 
after the date of the instrument, or, if it is not dated, within six 
months after the execution thereof by the person by whom it was 
first or alone executed, and upon the instrument, if chargeable with 
duty, being re-stamped with the proper duty, cancel and allow as 
spoiled the stamp so misused or rendered useless. 

The italicized figures 75 and 75 i a cl. (i) have been substituted for 
“ 14” and “ 12,” respectively. 

Allowance for spoiled or 53. In any case in which allowance 

misused stamps how to be is made for Spoiled or misused stamps, 

• made. Collector may give in lieu thereof — 

(a) other stamps of the same description and value, or, 

(^) if required, and he thinks fit, stamps of any other descrip- 
tion to the same amount in value, or, 

(c) at his descretion, the same value in money, deducting one 
anna for each rupee or fraction of a rupee. 

54. Wnen any person is possessed of a stamp or stamps 
Allowance for stamps not which havt not been spoiled or rendered 
required for use. unfit or useless foT the purpose intended, 

but for which he has no immediate use, the Collector snsll fepay tp 
such person the value of such stamp or stamps in money, deducting 
one anna for each rupee or portion of a rupee, upon such person 
delivering up the same to be cancelled, and proving to the Col- 
lector’s satisfaction — 

(a) i)xdXsuck stamp or stamps were purchased by such person 
with a bona-fide intention to use them, and 

(3) that he has paid the full price thereof, and 

(c) that they were so puhchased within the period of six 
months next preceding the date on waich they were 
so delivered : 

Provided that, where the person is a licensed vendor of stambSi 
the Collector may, if he thinks fit, make the repayment of the sum 
actually paid by ihe vendor without any such deduction as afore- 
said. 
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(2) If any Collector, acting under section 5/, section 40, or 
Procedure where Collector secticn 41, feels doubt as to the amount 
•feels doubt as to duty charge- of duty with which any instrument is 

chargeable, he may draw up a statement 
of the case, and refer it with his own opinion thereon for the decision 
of the Chief Controlling Revenue-authority. 

(j) Such authority sliall consider the case, and send a copy of 
its decision to the Collector, who shall proceed to assess and charge 
the duty (if any) in conformity with such decision. 

In s. 56 (2), the italicized figures 31, 40, and 41 have been substituted 
for the figures, “ 30 *• 37 ” and “ 3S " respectively and, in cl. (3), the word 
"And ’’before the words " Such authority ’’ has been omitted, and the 
italicized word who substituted for the words " and he" 

57 . (/) The Chief Controlling Revenue-aulhority may state 
^ , , , . ^ any case referred to it under section 56, 

ContrMing^JaZ^-lo!^S snb-seciton (2), or otherwise coming to its 
ity to High Court or Chief notice, and refer such case, with its own 

opinion thereon — 

(fl) if the case arises in the territories for the time being 
administered by the Governor of Fort St, George in 
Council or the Governor of Bombay in Council — 
to the High Court of Judicature at Madras or 
Bombay, as the case may be : 

(b) if is arises in the North-Western Provinces or Oudh or 
in Ajmer t — to the High Court of Judicature for the 
North-Western Provinces : 

(<r) if it arises in the territories for the time being administer- 
ed by the Lieutenant-Governor of the Punjab or in 
British Baluchistan — to the Chief Court of the 
Punjab : 

{cTi if it arises in the Central Provinces — to the High Court 
of Judicature at Bombay : 

“ (/) if it arises in Burma — to the Chief Court of Lower 
Burma 

(«) if it arises in any other part of British India — to the High 
Court of Judicature at Fort William. 

(2) Every such case shall be decided by not less than three 
Judges of the High Court or Chief Court to which It is referred, 

* The sentence under . quotation has been inserted by the Lower 
Burma Courts Act (VI. of 1903), Sch. i., Pt. i. 
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and, in case of difference, the opinion of the majority shall' 
prevail. 


In s. 57 (/) the italicized figures and word, s6 subsection (2), have been, 
substituted for the figures " 45.” 

In cl. ( 5 ) of s. 57 (r) the italicized words "or in Ajmere, and, in cl 
{c), the words or in British Baluchistan, are new. 


5 S. If the High Court or Chief Court is not satisfied that the 
„ statements contained in the case are 

CbMConftto'£!\ foT'fur' Sufficient to enable it to determine the 
ther particulars as to case questions raised thereby, the Court may 
stated. refer the case back to the Revenue- 


authority by which it was stated to make such additions thereto, or 
alterations therein, as the Court may direct in that behalf. 


59 . (/) Tne High Court or Chief Court, upon the hearing of 
Procedure in disposing of such case, shall decide the questions 

case stated. raised thereby, and shall deliver us judg- 

ment thereon containing the grounds on which such decision is 
founded. 

(2) I he Court shall send to the Revenue-authority by which 
the case was stated a copy of such judgment under the seal of the 
Court and the signature of the Registrar ; and the Revenue-authority 
shall, on receiving such copy, dispose of the case conformably to 
such judgment. 

In s. 5Q (a) the italicized words. The Court have been substituted for 
the words •* and it,” the old section not being divided into two clauses as 
here. 


60 . (/) If any Court other than a Court mentioned in sec- 
Statement of case by other don 57 feels doubt as to the amount 0 
Courts to High Court or duty to be paid in respect of any insiru- 
Chief Court. proviso {a) to section 35, the 

Judge may draw up a statement of the case, and refer it, with his 
own opinion thereon, for the decision of the High Court or. Cnie 
Court to which, if he were tne Cnief Controlling Revenue-aut onty, 
he would, under section 33, refer the same. 

(a) Such Court shall deal with the case as if it had been 
referred under section 57 and send a copy of its judgmen 
the seal of the Court and the signature of the Registrar 0 
Chief Controlling Revenue-authority-, and another _ It ^ copy ° 
Judge making the reference, who shall, on receiving sue py> 
dispose of the case conformably to such judgment. 
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(5) References raide under sub-seclton (/), when made by a 
Court subordinate to a District Court, shall be made through the 
District Court, and, when made by any subordinate Revenue Court, 
shall be made through the Court immediately superior. 

In s. 60, the italicized figures, 57 and 55 (wherever they occur), have 
been substituted for “45” and “ 34,” respectively ; while the italicized letter 
in parenthesis is new. 

In sub-s. (2), the word “ And” before the words, ” Such Court,” has 
been omitted ; while the italicized words are new. ' 

In sub-s. (3), the italicized expression, sub-section (r) has been sub- 
stituted fot the words “ this section.” 

61 . (/) When any Court, in the exercise of Us civil or revenue 
Revision of certain decisions jurisdiction, or rz/ty Critnwcl Court m 
of Courts regarding tha suffi- any proceeding under Chapter or 

ciency of stamps. Chapter KKKVL of the Code of Cri- 

minal Procedure, iSgR* makes any order admitting any instrument 
in evidence as duly stamped, or as not requiring a stamp, or upon 
payment of duty and a penalty under section yy, the Court to which 
appeals lie from, or references are made by such first-mentioned 
Court, may, of its own motion, or on the application of the Collector, 
take such order Into consideration. 

(2) If such Court, after such consideration, is of opinion that 
such instrument should not haye been admitted in evidence without 
the payment of duty and a penalty under section yy, or without the 
payment of a higher duty and penally than tiiose paid, it may 
record a declaration to that effect, and determine the amount of 
duty with which such instrument is chargeable, and may require 
any person in whose possession or power such instrument then 
is to produce the .same, and may impound the same when 
produced. 

(y) When any declaration has been recorded under sub-sec- 
tion (2), the Court recording the same shall send a copy thereof to 
the Collector, and, where the instrument to which it relates has 
been impounded or is otherwise in the possession of such Court, 
shall also send him such instrument. 

(f) The Collector may thereupon, notwithstanding anything 
contained in the order admitting suen instrument, in evidence, or in 
any certificate granted under section ^2, or in section .jry, prosecute 
any person for any oSsnee against the Scamp law whicn the Col- 


* Act V. of 1898. 
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lector considers him to have committed in respect of such instru- 
ment : 

Provided that — 

(c) no such prosecution shall be instituted where the amount 
(including duty and penalty) which, according to 
the determination of such Court, was payable in 
respect of the instrument under section jy, is paid 
to the Collector unless he thinks that the offence 
was committed with an intention of evading payment 
of the proper duty ; 

(3) except for the purposes of such prosecution, no declara- 
tion made under this section shall affect the validity 
of any order admitting any instrument in evidence, 
or of any certificate granted under section ^ 2 . 

■ In s. 61 (r), the italicized words are new, and the italicized figures J5 
have been substituted for “ 34 ” throughout the section. 

In sub-s (3), the words first italicized have been substituted for the 
words '* if it,” and the italicized word is new. 

In sub-s (3), the italicized word and figure, sub-section (2), have been 
substituted for “ this section.” 

In sub-s. {4), the italicized figures 42 and 43 have been substituted for 
" 39 ” and “ 40,” respectively. 

In the proviso, the italicized figures 35 in cl. {a) and 42 in cl. {b) have 
been substituted for “ 34 ” and “ 39," respectively. 


CHAPTER VII. ■ 

CRtMiNAL Offences and Procedure. 

62. (/) Any person — 

(a) drawing, making, issuing, endorsing, or transferring or 
Penalty for executing, etc., signing Otherwise than as a witness, or 
instrument not duly stamped, presenting for acceptance or payment, or 
accepting, paying, or receiving payment of, or in any manner 
negotiating, any bill of exchange, cheque, or promissory note 
without tne same being duly stamped, or 

(3) executing or signing otherwise than as a witness any other 
instrument chargeable with duty without the same being duly 
stamped, or 
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(c) voting or attempting to vote under any proxy not duly 
stamped. 

shall, for every such offence, be punishable with fine which may 
extend to five hundred rupees : 

Provided that, when any penalty has been paid in respect of 
any instrument under section 55, section 40, or section 6/, the 
amount of such penalty shall be allowed in reduction of the fine 
(if any) subsequently imposed under this section in respect of the 
same instrument, upon the oerson who paid such penalty. 

(2) If a share-warrant is issued without being duly stamped, 
the company issuing the same, and also every person who, at the 
time v/nen it is issued, is the managing director or secretary or 
other principal officer of the company, shall be punishable with fine 
which may extend to five hundTtd rupees. 

In s. 62, the italicized word punishable have been substituted for pun- 
ished ; and the italicized fi gures 35. 40, and 61 in the proviso have been sub- 
stituted for the figures *' 34 ” “ 37." and “ 50,” respectively. 

63 - Any person required by section rz to cancel an adhesive 
Penalty for failure to can- Stamp, and failing to cancel such stamp 
cel adhesive stamp. in manner prescribed by that section, 

shall be punishable with fine which may extend to one hundred 
rupees. 


Penalty for omission to 
comply with provisions of 
section 27. 


64 . Any person who, with intent to 
defraud the Government, — 


(a) executes any instrument in which all the facts and ctr- 
cumstances required by section 27 to be set forth in 
such instrument are not fully and truly set forth, or, 

(i) being employed or concerned in or about the prepara- 
tion of any instrument, neglects or omits fully and 
truly to set forth therein all such facts and circum- 
stances, or 


(c) does any other act calculated to deprive the Government of 
any duty or penalty under this Act, 

shall be punishable with fine which may extend to five thousand 
rupees. 

In s. 64, the words, “ of any duty,” after the word “ Government,” have 
been omitted ; the italicized word or at the end of cl. (6) has been added ; cl. 
(c) has been newly inserted, the italicized word punishable being substituted 
for " punished.” _ Throughout the penal clauses, has been -sub- 
stituted for punished. 
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65. Any person who — 

Penalty for refusal to Rive (<*) being required un- 
reccipt, and for devices to dcr section 50 to Rive a 
ev.ade duty on receipts. 

to give the same, or, 

(^) with intent to defraud the Government of any duty, upon 
•a payment of money or delivery of property exceed- 
ing twenty rupees in amount or value, gives a receipt 
for an amount or value not exceeding twenty rupees, 
or separates or divides the money or property paid 
or delivered, 

slmll be pUTtishable with fine which may extend to one hundred 
rupees. 


68. Any person who — 

(c) receives, or takes credit for, any premium or considera- 
Penatty for not makinRout lion for any contract of 
policy or makinR one not insurance, and does not, 
duly stamped. within One month after re- 

ceiving, or taking credit for, such premium or consi- 
deration, make out and execute a duly-stamped 
policy of such insurance, or 

(i) makes, executes, or delivers out any policy which is not 
duly stamped, or pays or allows in account, or 
agrees to pay or allow in account, any money upon, 
or in respect cf, any such policy, 

shall be pumshable with fine which may extend to two hundred 
rupees. 

67. Any person drawing or executing a bill of exchange or 
Penalty for not drawinR full a policy of marine insurance purporting 
number of bills or marine to be drawn or executed in a set of two 
policies purporting to be in and not at the same time draw- 

ing or executing on paper duly stamped 
the whole number of bills or policies of which such bill or policy 
purports the set to consist, shall be punishable with fine which may 
extend to one thousand rupees. 


_ Penalty 
bills; and 


88. Any person who , — 
(a) with intent to defraud 
for post-dating 


the Government of duty, draws 
makes, or issues any bill of exchange or 
promissory note bearing a date subse- 
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quent to that on which such bill or note is actually drawn or 
made; or, 

(b) knowing that such bill or note has been so post-dated, 
endorses, transfers, presents'for acceptance or payment, or accepts, 
pays, or receives payment of, such bill or note, or in any manner 
negotiates the same ; or, 

(c) with the like intent, practises or is concerned in any act, 
for other devices to defraud contrivance, or device not specially pro- 

the revenue. vided for by this Act or any other law 

for the time being in force, 

shall be pumshahh with fine which may extend to one thousand 
rupees. 

In s. 68, the italicized words. Any person -xho, have been substituted 
for the word “ Whotvcr " and ihe italicized word or at the end of both the 
ds. (o) and (i), has been substituted for the words, " and whoever.” 


Penalty for breach of rule 
relating to sale of stamps and 
for unauthorized sale. 


69. (c) Any person appointed to 
sell stamps who disobeys any rule made 
under section and 


(<J) any person not so appointed who sells or offers for sale any 
stamp (pi/ier than a one-anna or half an anna"* adhesive stamp), 

shall be punishable with imprisonment for a term which may 
extend to six months, or with fine which may extend to five hundred 
rupees, or with both. 

In s. 69, the italicized figures 7^ have been substituted for " 55," and 
the italicizsd words have been added. 


70. (/) No prosecution in respect of any offence punishable 
Institution and conduct of under this Act or any Act hereby repealed 
prosecutions. shall be instituted without the sanction 

of the Collector or such other officer as the Local Government 
generally or the Collector specially authorizes in that behalf. 

( 2 ) The Chief Controlling Revenue-authority, or any officer 
generally or specially authorized by it in this behalf, may stay any 
such prosecution, or compound any such offence. 

( 5 ) Ihe amount of any such composition shall be recoverable in 
the manner provided by section ^8. 

Ins. 70, sub-s (/), the words “or the General Stamp Act, i869,”t 
after the word “ Act ” first occurring, have been omitted, and the italicized 


* These words have been inserted by Act V. of 1006, s. a 
t Act XVIII. of 1869. , < o 
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78. Every Local Government shall 7nake provUion for tin 
Act to he ir.TnsIatcd arnl of iraiisloltojjs of ihtt Act w the 
sold cht.Tpiy. principal vernacular languages of the 

territories ndmini.slcred by it at a price not exceeding four annas 
per copy. 

The it.nlicir.cd words in the above section have been substituted for the 
words, “ cause this Act to be carelully translated into," and the following 
words have been omitted after the words "administered fay it’’; ‘‘A full 
alphabetical index shall be added to every such translation, and the transla- 
tion and inde.x shall be printed and sold to the public," 

79- Tilt Acts mcntioiitd in ^chtduh IL are repealed to 
. . the extent specified in the fourth column 

Ihmof. 
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SCHEDULE 

Stamp DUTY on Instruments. 


(^See uctioii ^.) 


Description’ of Instrument. 

Proper Stamp-duty. 

a. ACKNOWLEDGMENT of a debt 
exceeding twenty rupees in 
amount or value, written or ‘.igned 
by, or on behalf of, a debtor in 
order to supply evidence of such 
debt in any book (other than a 
banker’s pass-book), or on a separ- 
ate piece of paper, when such book 
or paper is left in the creditor’s 
possession ; provided that tuck 
acknowledgment does not contain | 
any promise to pay the debt, or any \ 
stipulation to pay interest, or to 
deliver any goods or other pro- 
perty 

One anna. 

2 . ADMINISTRATION-BOND, in 
eluding a bond given under sec- 
tion 356 of the Indian Succession 
Act, 186s, t section 6 of the Gov- 
ernment Savings Banks Act, 
x 873,$ section 78 of the Probate 
and Aaministration Act, 1881 § 
or section 9 or section 10 of the 
Succession Certificate Act.iSSpjl — 


(a) where the amount does not 
exceed Rs. 1,000 : 

The same duty as a bond {No, ig) 
for suck amount. 

(i) in any other ease ... 

Five rupees. 

* All additions to, and modifications 
of, the Schedules in the old Act (1879), 
are in italics. 

t Act X, of 1865. 

t Act V. of 1873. 

} Act V. of i88r. 

1 ! Act VII. of 1889. 
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SCHEDULE I. — continued. 


Drscription of Instrument. 

Proper Stamp-duty. 

3> ADOPTION-DEED, that is to say, 
any instrument (other than a will) 

^ recording an adoption, or confer- 

ring, or purporting to confer, an 
authority to adopt 

Ten rupees. 

ADVOCATE. See Entry as an Ad- 
vocATH {No. 30). 


4 AFFIDAVIT, including an affirma- 
tion or declaration in the case of 
persons by law allowed to affirm or 
declare instead of swearing 

One rupee. 

Exemptions : 


Affidavit or declaration in writing when 
made — j 


(a) as a condition of enlistment un- 
der the Indian Articles of 
War I* 


( 5 ) for the immediate purpose of | 
being filed or used in any 
Court, or before the officer of 
any Court ; or 


(0) for the sole purpose of enabling 
any person to receive any 
pension or charitable allow- 
' ance. 

i " 


* Act V. of 1859. 
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SCHEDULE \.— continued. 


Description of Instrument. 

Proper Stamp-duty. 

S* AGREEMENT OR MEMO. 
RANDOM OF AN AGREE- 
MENT— 


(a) if relating to the sale of a bill 
of exchange ... ’ ... 

Two annas. 

(6) if relating to the sale of a 
Government security or 
share in an incorporated 
Company or other body 
corporate ; 

Subject to a maximum of ten 
rupees, one anna for every 
i Rs. 10,000 or part thereof 

oi the value of the security 
or share. 

(c) if not otherwise provided 

•«« 

Eight annas. 

Exemptions ; 


Agreement or Memorandum of Agree- 
ment — 


(a) for or relating to the sale of 
goods or merchandise ex- 
clusively. not being a Note 
or Memorandum charge- 
able under No. 43 ; 


( 5 ) made in the form of tenders 
to the Government of india 
for or relating to any loan ; 


(e) made under the European 
Vagrancy Act, 1874, t sec- 
tion 17. 


AGREEMENT TO LEASE. See 
Lease {No, 35). 


* The present Article No. 5 has 
Article No. 5 by Act VI. of 1910. 
t Act IX. of 1874. 

been substituted for the origina' 
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SCHEDULE I. — coniinued. 


Description of Instrument. 


Proper Stamp-duty. 


(5 .• AGREEMENT RELATING 
TO DEPOSIT OF TITLE- 
DEEDS, PAWN, OR 
PLEDGE, that is to say. any 
instrument evidencing an agree- 
ment relating to — 


(/) the deposit of title-deeds or instru- 
ments constituting or being 
evidence of the title to any 
property whatever (other than 
a marketable security), or 

(a) the pawn or pledge of moveable 
property. 


where such deposit, pawn, or pledge has 
been made by way of security for the 
repayment of money advanced or to be 
advanced by way ot loan or an existing 
or future debt — 

(a) if such loan or debt is repayable 
on demand or more than 
three months from the date 
of the instrument evidencing 
the agreement : 

(fi) if such loan or debt is repayable 
not more than three months 
from the date of such instru- 
ment. 


The same duty as a Bill of Ex- 
change [ No. 13 [6) ] for the 
amount secured. 


Half the duty payable on a Bill 
of Exchange [No. 13 (5)] for the 
amount secured. 


Exemption .- 

Instrument of pawn or pledge of goods 
if unattested. 

% APPOINTMENT IN EXECU- 
TION OF A POWER whe- 
ther of trustees or of properly, 
moveable or immoveable, where 
made b)' any writing not being 
a Will 


Fifteen rupees. 


* Art. 6 has been substituted for the origmni by Act XV. of 

s. 8. 
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Description of Instrument. 


Proper Stamp-uoty. 


appraisement or .valu- 
ation made otherwise Ih^^n 
under an order of the Court in 
the course of a suit — 




ceed Rs. 1,000. 
(6) in any other case 


Exemptions : 


(a) Appraisement or valuation made 
for the information of one 
party only, and not being in 
any manner obligatory be- 
tween parties, either by agree- 
ment or operation of law. 


Five rupees. 


(b) Appraisement of crops for the 
purpose of ascertaining the 
amount to be given to a 
landlord as rent. 


0 apprenticeship-deed in- 
cluding eiery writing relating to 

the service or tuition of any ap- 
prentice, clerk, or servant, placed 
with any master to learn any 
profession, trade, or employment. 
not being Articles of Clerkship 
{No II) --- ••• •*’ 


Exemption 


Instruments of apprenticeship executed 
by a Magistrate under the Apprentices 
Act 1850* or by which a person is 
apprenticed by or at the charge of any 
public charity. 


Five rupees. 


« VIV of iSito. The former words were, “ under Act XIX. of 

.S50.» Th,-Lp°»'£A«,.850,"is .h, of Act XIX. o, 

xgjo. See the Indian Short Titles Act (XIV. of 1897). 
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SCHEDULE I. — continued. 


Description of Instrument. 

Property Stamp-duty. 

10. ARTICLES OF ASSOCIA- 
TION OF A company. 

Twenty.five lupees. 

Exemption ; 


Articles of any Association not formed 
for profit^ and registered under 
section 26 of the Indian Companies 
Act, J8S2.* 


See also Memorandum of Associa- 
tion OF A Company {No. 39). 


XI. ARTICLES OF CLERK- 
SHIP or contract whereby any 
person first becomes bound to 
serve as a clerk in order to hjs 
admission as an attorney in any 
High Court 

Two hundred and fifty rupees. 

, ASSIGNMENT. See Conveyance 
{No 23), Transfer {No 62), and 
Transfer of Lease {No. 63), as 
the case may be. 

• 


ATTORNEY. See Entry as an At- 
torney {No 30 } and PowER-OF- 
Attorney {No. 48). 


AUTHORITY TO ADOPT. 5 ^?^? 

Adoption-deed {No. 3). 


* Act VI. of i 8S3. 
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SCHEDULE I. — continued. 


Description of Instrument. Proper Stamp-duty. 


12. AWARD, that is to say, any 
decision in writing by an arbitra- 
tor or umpire, not being an award 
directing a partition, on a refer- 
ence made otherwise than by an 
order of the Court in the course 
of a suit — 


(o) where the amount or value of The same duty as a Bond 
the property to which the {No. 13) for such amount, 
award relates as set forth in 
such award does not exceed 
Rs. 1,000 ; 

* / 


(6) in any other case Five rupees. 


Exemption : 


Award under the Bombay District 
Municipal Act, 1873,* section 81, 
or the Bombay Hereditary Offices 
Act, 1874, t section 18. 


J 3 - BILL OF EXCHANGE [as de- 
fined by s. 2 ( 2 ) & (5)3 not being 
a Bond, bank-note, or currency- 
note — 


(a) where payable on demand ... One anna. 


* Bom. Act VI. of 1873. 


t Bom. Act III. of 1874. 
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SCHEDULE h—coniiniicd. 


Descriptioii of Instrument. 


Proper Stamp-dutv, 


13 . BILL OF EXCHANGE.— 


(6)* where payable otherwise than 
on demand, but not more than i 
one year after date or sight — i 


If drawn in 
set of two, 

, for each 
part of the 
set. 

If drawn 

1 in set of 
three, for 
each part 
of the set. 




Rs. 

Rs. A. 

P. 

Rs. 

A. 

p. 

Rs. 

A. 

p. 

if the amount of the bill 
note does not exceed 

or 

200 

1 

0 

2 

0 

0 

I 

0 

0 

1 

0 

if it exceeds Rs. 200 and does 

not exceed 400 

0 

4 

1 

0 

0 

2 

0 

0 

2 

0 

Do. 

400 

do. 

600 

0 

6 


0 

3 

0 

1 

0 

2 

0 

Do. 

600 

do. 

1 

1,000 

0 

12 

1 

0 

0 

6 

1 

0 

0 

4 

0 

Do. 

1,000 

do. 

1,200 

I 

2 

0 

0 

9 

0 

0 

6 

0 

Do. 

1,200 

do. 

i,6oo 

I 

8 

0 

0 

12 

0 

0 

8 

0 

Do. 

1, 600 

do. 

2,500 

2 

4 

0 

I 

2 

0 

0 

12 

0 

Do. 

2,500 

do. 

5.000 

4 

8 

0 

2 

4 

1 

0 

I 

8 

0 

Do. 

5.000 

do. 

7.S00 

6 

12 

0 

3 

6 

0 

2 

4 

0 

Do. 

7.500 

do. 

10,000 

9 

0 

0 

3 

8 

0 

3 

0 

0 

Do. 

10,000 

do. 

15.000 

13 

8 

0 

6 

12 

0 

4 

8 

0 

Do. 

iS.ooo 

do. 

1 

1 

20,000 

iS 

0 

0 

9 

0 

0 

6 

1 

0 

0 

Do. 

20,000 

do. 

25,000 

22 

.8 

0 

tr 

4 

0 

7 

8 

0 

Do. 

25.000 

do. 

30,000 

27 

0 

1 

0 

1 

13 

8 

0 

9 

0 

0 

and for every 
part thereof 

additional Rs. 10,000 or 
in excess of Rs, 30,000,.. ; 

9 

0 

0 

4 

8 

0 

3 

0 

0 


* CL ib) of Art, No. 13 has been re-enacted by Act VI. of 1910. 
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SCHEDULE L- 

-cojitbmtd. 

Description of Instrument. 

Proper Stamp-duty. 

BILL OF EXCHANGE— con#d. 

- 

(c) -xhere payable at more than one 
year after date or sight 

i The same duty as a Bond (No. 15) 
for the same amount. 

S4. BILL OF LADING {including 
a through bill of lading) 

Four annas. 

N. B. — If a biW of fading is drawn 
in parts, the proper stamp 
therefor must be borne by 
each one of the set. 


Exemptions : 

♦ 

(a) Bill of lading when the goods 
therein described are received 
at a place within the limits | 
of any ports as defined under 
the Indian Ports Act. i88g.* 
and are to be delivered .at 
another place within the 
limits of the same port. 


{b) Bill of lading when executed 
out of British India, and 
relating to property to be de- 
livered in British India. 


IS- BOND [os defined by section 2 (5)] 
not being a Debenture {No, 27) 
and not being otherwise provided 
for by this Act or by the Court 
Fees Act, iSyof — 

- 


Act X. of 1889. 


t Act VII, of 1870. 
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SCHEDULE I. — continued. 

Description of Instrument. Proper Stamp-duty. 


BONO 

— contd. 




vshere the amount or value 
does not exceed Rs. 10 

secured 

••• 

1 

1 

1 

Two annas. 

where it exceeds Rs. lo, and does not 
exceed Rs. 50 

Four annas. 

Do. 

SO 

do. 

100 ... 

Eight annas. 

Do. 

100 

do. 

200 ... 

One rupee. 

Do. 

200 

do. 

300 ... ^ 

One rupee eight annas. 

Do. 

'300 

do. 

400 ... 

Two rupees. 

Do. 

400 

do. 

500 ... 

Two rupees eight annas. 

Do, 

500 

do. 

600 ... 

Three rupees. 

Do. 

600 

do. 

700 ... 

Three rupees eight annas. 

Do. 

7oo 

do. 

800 ... 

\ Four rupees, 

\ 

Do. 

800 

do. 

goo ... 

Four rupees eight annas. 

Do. 

900 

do. 

X ^000 

Five rupees. 


and for every Rs. 500 or part thereof 

in excess of Rs. 1,000 ... — Two rupees eight annas. 


See Administration-bond {No. s), 
Bottomry-bond {No. 16), Cus- 
toms-bond {No. 26), Indemnity- 
bond {No. 34), Respondentia- 
bond [No. 56), Security-bond 
{No. 57 ). 
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SCHEDULE 1. — conhnutd. 


Description of Instrument. 

Proper Stamp-duty. 

15. BOND — concld. 


Exemptions : 

1 

1 

Bond, when executed by — 

i 

(a) headmen nominated under rules 
framed in accordance with 
the Bengal Irrigation Act, 
1876.* section pp, for the due 
performance of their duties 
under that Act, 


(6) any person for the purpose of 
guaranteeing that the local 
income derived from private 
subscriptions to charitable 
dispensary or hospital, or any 
other object of public utility, 
shall not be less than a 
specified sum per mensem. 


le. BOTTOMRY-BOND, that is to 
say, any instrument whereby the 
master of a sea-going ship borrows 
money on the security of the ship 
to enable him to preserve the 
ship, or prosecute her voyage ... 

The same duty as a Bond {No, 1$% 
for the same amount. 

ly, CANCELLATIO N— Instru- 
ment OF (including any instru- 
ment by which any instrument 
previously executed is cancelled'), 
if attested and not otherwise pro- 
vided for ... ... ... ... 

Five rupees. 


^ Ben. Act III. of 4876. 
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SCHEDULE L—conUmud. 


DiiscRiprtoN OF Instrument 


Prophr Stamp-duty, 


X 7 * CANCELLATION — contd. 


Set’ also Rui-eass (iVo. 55J, Revo- 
cation OF Settlement (No.sSB), 
SuRKKNJJEK OF Leash (No. 6 j), 
Revocation of Trust (No. 64B). 


18. CERTIFICATE OF SALE (in 
respect of each property put up as 
a separate lot and sold) granted 
10 the purchaser of any properly 
sold by public auction by a Civil 
or Revenue Court or Collector 
or other Revenue-officer— 


(a) lohcre the purchase-money does 
not exceed Rs. 10... 


Tao annas. 


(b) sohere the purchase-money ex- 
ceeds Rs. 10, but does not 
exceed Rs. 25 


Four anns 


(c) trt any other case 


[ The same duty as a Conveyance 
(No. 23) for a consideration 
equal to the amount of the pur* 
chase-money only. 


*9. 


CERTIFICATE OR OTHER 
DOCUMENT evidencing me 
right 01 title of the holder there- 
of, or any other person, either to 
any shares, scrip, or stock in or of 
any incorporated company or other 
body corporate, or to hecewe pro- 
prietnr of shares, scrip, or stock 
in or of any such Company or 
body ... ... -»• 


One anna. 
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SCHEDULE continued. 


Description of Instrument. 1 Proper Stamp-duty. 


19. CERTIFICATE OR OTHER 

TtOdJM’EHT—conid. 


See also Letter of Allotment of 
Shares {No. 36). 


20, CHARTER-PARTY, that is to 
say, any instrument (except an 
agreement for the hire of a tug- 
steamer) whereby a vessel or some 
specified principal part thereof is 
let for the specified purposes of 
the charterer, whether it includes 
a penalty clause or not ... ... One rupee. 

21 CHEQUE [«s defined by section 2 

( 7)3 ••• ••• ••• ••• ... One anna. 


22. COMPOSITION-DEED, that 

IS to say, any instrument executed 
by a debtor whereby he conveys 
his property for the benefit of his 
creditors, or whereby payment of 
a composition or dividend on their 
debts is secured to the creditors 
or whereby provision is made for 
the continuance of the debtor’s 
business under the supervision of 
inspectors, or under letters of 
license, for the benefit of his cre- 
ditors. -.. ... ... ... Ten rupees. 

23. CONVEYANCE [as defined by 

section 2 (JO)]. not being a Trans- 
fer, charged or exempted under 
No. 62 — 
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SCHEDULE h—confinued. 


Description oh Instrument 


33. CONVEYANCE — contd. 

inhere the amount or value of the 
consideration for such conveyance 
as set forth therein does not ex- 
ceed Rs. 50 


•mhete it exceeds Rs. 50 but does not 
exceed Rs. 100 


Eight annas. 

One rupee. 
Two rupees. 
Three rupees. 
Four rupees. 
Five rupees. 
Six rupees. 
Seven rupees. 
Eight rupees. 
Nine rupees. 
Ten rupees. 


and for every Rs. 500 or part 

thereof in excess of Rs. 1,000 ... ! Five rupees. 


£>o. 

100 do. 

zoo 

Do. 

200 do. 

300 

Do, 

300 do. 

400 

Do. 

400 do. 

Soo 

Do. 

500 do. 

600 

Do, 

600 do. 

700 

Do. 

700 do. 

800 

Do. 

800 do. 

900 

Do. 

goo do. 

IjOOO 


Proper Stamp-dutv. 


Exemption ; 

Assignment of copyright by entry 
made irnder the Indian Copyright 
Act, 1847,* sccticn 5. 

CO-PARTNERSHIP-DEED— 

Partnership (ATo. 46). 


* Act XX. of 1847. 
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SCHEDULE I. — coniintied. 


Description of Instrument. 

Proper STAMP-DOTy, 

24. COPY OR EXTRACT certified 
to be a true copy or extract by, or 
by order of, any public officer, and 
not chargeable under the law* for 
the time being in force relating 
to court fees — 


<i) if the original was not 
chargeable with duty, or 
if the duty with which 
it was chargeable does 
not exceed one rupee 

Eight annas. 

(it) in any other case ... 

One, rupee: 

Exemptions ; 


{a) Copj of any paper which a pub- 
lic officer is expressly requir- 
ed by law to make or furnish 
for record in any public office, 
or for any public purpose. 


"(6)1 Copy of, or extract from, any 
register relating to births, 
baptisms, namings, dedica- 
tions. marriages, deaths, or 
burials. 


25. COUNTERPART OR DUPLI- 
CATE of any instrument charge- 
able with duty, and in respect of 



which the proper duty has been 
paid — 


(a) if the duty with which the origi- 
nal iustrument is chargeable 
does not exceed one rupee : j 


Trss 

♦•a >> 



IS p^rzi'- 


(b) in any other case 



of 


• Act VII. of 1870. 
t This new cl. (b) has been sofercrif" 
the Exemptions from Art. No, Z^.ztLzT 



‘•-’4 
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Description of Instrument. 

; JiiPROPERiStAMp/DbTY:; ' 

25. COUNTERPART OR DUPLI- 
CAT E—contd. — 

/ ' _ ' ' ; -* i . *v 

Exemption ; 


Counterpart of any lease granted 
to a cultivator wken such lease 
is exempted from duty. 

■ ' ” ^ 

26. CUSTOMS-BOND— 

*. ' 

(a) -mhere the amount does not ex- 
ceed Rs. 1,000 

The same duty as a Bond {I^o,' 
jy) for such amount. 

{b) in any other case ... ... 

Five rupees. 

“27* DEBENTURE (whether a mort- 
gage-debenture or not), being a 
marketable security transferable — 

• 

(a) by endorsement, or by a separate 
instrument of transfer ; 

The same duty as Bond (No. IS) 
for the same amount. 

(b) by delivery ... 

i 

Beplanation — The term ‘ Debenture ' in-l 
eludes any interest coupons 
attached thereto, but the amount 
of such coupons shall not be in- 
cluded in estimating the duty. 

The same duty as a Convey- 
ance (No. 23) for a considera- 
tion equal to the face amount 
of the debenture. . 

Exemption : 


A debenture issued by an incorporated 
Company or other body corporate 
n terms of a|registered mortgage- 
deed, duly stamped in respect of 
the full amount of debentures to 



* Art. 27, as it now stands, has been substituted for original A^. . 
27 by Act VI. of i9ro> * . ' O 
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SCHEDULE 1 .— continued. 


Description of Instrument. 


Proper Stamp-duty. 


a?. DEBENTURE— 


be issued thereunder, whereby the 
Company or body borrowing 
makes over, in whole or in part, 
their property to trustees for the 
benefit of the debenture holders ; 
provided that the debentures so 
issued are expressed to be issued in 
terms of the said mortgage-deed. 

See also Bond {No 15) and sections 
8 and 55. 


declaration of any 

T R U S T.— Sec Trust 

(No. 64 ) 


as 


delivery order in re- 
spect OF GOODS, that 

is to say, any instrument en- 
titling any person therein named, 
or bis assigns, or the holder 
thereof, to the delivery of any 
goods lying in any dock or port, 
or in any warehouse in which 
goods are stored or deposited on 
rent or hire, or upon any wharf, 
such instrument being signed by 
or on behalf of the owner of such 
goods, upon the sale or transfer 
of the properly therein, when 
such goods exceed in value twenty 
rupees *•« •>« 


One anna. 


DEPOSIT OF TITLE 
DEEDS — “ Sec Agreement re- 
Isting to Deposit of Title- 
deeds, Pawn', or Pledge (No. 
d)."* 


* The words quoted above have been 
figure ‘ Sec At^eement by wiry 0/ equitable 
of 1004, s. 8 (2). 


substituted for the words and 
mortgage {No. hy Act XV. 
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6 ^ 


Proper Stamp-duty 

Description of Instrument. ^ 


extract.— S ee Copy {No. 24)- 


92 . FURTHER CHARGE— I nstru- 
ment 0/. that is to say. 
strument imposing a turther 
charge on mortgaged property 


(a) when the original mortgage is 
one of the description refer- 
red to in clause («} of article 
No. 40 {tr.at is, with posses^ 
sioti) ; 


The same duty as a Conveyance 
(No. 23) for a consideration 
equal to the amount o/ihe fur- 
ther charge secured by such in- 
strument. 


(i) when such mortgage is one of 
the description referred to in 
clause (6) of article No. 40 
{that is, •without possession) 


(,•) if, at the time of execution of 
the instrument of further 
charge, possession of the 
property is given, or agreed 
to be given, under such in- 
strument ; 


(it) if possession is not so given... 


The same duty as a Conveyance 
{No. 23) for a consideration 
equal to the total amount of the 
charge {including the original 
mortgage and any further charge 
already made) less the duty al- 
ready paid on such original 
mortgage and further charge. 


The same duty as a Bond (No. 
15) for the amount of the fur- 
ther charge secured by such in- 
strument. 
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SCHEDULE 1.— continued. 


Description op Instrument. 


Proper Stamp-duty. 


33. GIFT — Instrument of, noi being a 
Settlement (jVo, 5S) or Will 
or Transfer {No. 62). 


The same duty as a Conveyance 
(No. 23) for a consideration 
equal to the value of the pro- 
perty as set forth in such instru- 
ment. 


HIRING agreement or agree- 
ment for service — See Agreement 
{No. 5). 


34. INDEMNITY-BOND 


.. The same duty as a Security- 
bond (No. 57) for the same 
amount. 


INSPECTORSHIP-DEED. — See 
Composition-deed {No. 22). 


INSURANCE . — See Policy op In- 
surance {No. 47), 


S'). LEASE, including an under-lease 
or Sub-lease and any agreement 
to let or sub-let — 


{a) where, by such lease, the rent is 
fixed, and no premium is paid or 
delivered — 


{it where the lease purports to be 
for a term of less than one 
year: 


The same duty as a Bond (No. 
/S) for the whole amount pay- 
able or deliverable under such' 
lease. 
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SCHEDULE I. — continued. 


DESCRtPTION OF INSTRUMENT. 


35. lease — contd. 

(«) where the lease purports to 
be for a term of not less than 
one year, but not more than 
three years : 


(i«) where the lease purports to 
be for a term in excess of 
three jears : 


Proper Stamp-duty. 


The same duty as a Bond (No. 
15) for the amount or value of 
the average annual rent reserv- 
ed. 


The same duty as a Conveyance 
(No. 23) for a consideration 
equal to the amount or value of 
the average annual rent reserv- 
ed. 


I 


(i-zi) 


where the lease does not pur- 
port to be for any definite 
term. 


The same duty as a Conveyance 
(No. 23)for a consideration equal 
to the amount or value of the 


average annual tent which would 
be paid or delivered for the first 
ten years if the lease continued 



so long. 

(■y) where the lease purports to be 
in perpetuity : 

The same duty as a Conveyance 
No. 23 for a consideration equal 
to one fifth of the whole amount 
of rents which would be paid or 
delivered in respect of the first 
fifty years oj the lease. 

(6) where the lease is granted for a fine 
or premium or for money advanced, 
and where no rent is reserved ; 

The same duty as a Conveyance 
(No. 23) for a consideration equal 
to the amount or value of such 
fine or premium or advance as 
set forth in the lease. 
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SCHEDULE L- 

—conitnugd. 

Description of Instrument. 

Proper Stamp-duty. 

35. ’LEHSR—contd. 


(c) v/herethe lease is granted for a fine or 
premium or for money advanced in 
addition to rent reserved 

The same duty as a Conveyance 
(No. 23) for a consideration 
equal to the amount or value of 
such fine or premium or advance 
as set forth in the lease, in addi- 
tion to the duty which would 
have been payable on such lease 
if no fine or premium or ndwwre 
had been paid or delivered ; 


Provided that, in any case when 
an agreement to lease is stamp- 
ed with the ad-valorem stamp 
required for a lease, and a lease 
in pursuance of such agreement 
is subsequently executed, the 
duty on such lease shall not ex- 
ceed eight annas. 

Exemptions : 


(a) Lease executed in the case of a 
Cultivator, a7id for the purpos- 
es of cultivation {including 
a lease of trees for the produc- 
tion of food or drink) without 
the payment or delivery of 
any fine or premium, when a 
definite term is expressed, 
and such term does not exceed 
one year, or when the average 
annual rent reserved does not 
exceed one hundred rupees ; 
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SCHEDULE I.- 

-mttinned. 

Description of Instrument, 

Proper Stamp-duty. 

■' ' ■ - I. - — 

33« LEASE — concld. 


(b) leases of fisheries granted un- 
der the Burma Fisheries Act, 
1875,* or the Upper Burma 
Land and Revenue Regula- 
tion^ 1889.^ i 

1 


56. LETTER OF ALLOTMENT 
OF SHARES in any Company 
or proposed Company, or in re- 
spect of any loan to be raised by 
any Company or proposed Com- 
pany 

One anna. 

See also Certificate or other Docu- 
ment {No. jg). 


1 

37. LETTER OF CREDIT, that is 
to say, any instrument by which 
one person authorizes another to 
give credit to the person in whose 
favour it is drawn 

One anna. 

LETTER OF GUARANTEE— 
See Agreement {No. 5). 


38. LETTER OF LICENSE that 
is to say, any agreement between 
a debtor and his creditors that the 
latter shall, for a specified time, 
suspend their claims, and allow 
the debtor to carry on business 
at his own discretion 

t.1 

Ten rupees. 


’Act VH. of i87S<t t Regulation II. of 1889. 


! 
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bMP-DUTY. 


J 

4t. MORTGAGE OF A CROP. A:- j 


cludu;.j any in'd'utnetit eciden. 
ct'f;*' »;fs agreement tc steure (he ' 
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One anna. 


(6) •ashen ihr loan is repayable i 

than three v.vntht, ^ul ; 
r.oi more than eir.htren ; 
months,”* from the date of ; 
the instrument— ) 


for every .sum secured not exceeding 

Rs. wo i " Two flfin<JS.’j 


* These words have been substituted for the wordSj 
V. of igo6, s. 7 (o). of 1904. 

t Substituted for *'ybKr annas" by s. 8 (y), Act XV 


•'one year" by Aqt 
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SCHEDULE 1. — coniinxitd. 




Description of Instrument. 


Proper Stamp-duty. 


43. MORTGAGE OF A CROP.— 

contd. 


and for every Rs. 100 or part thereof 
secured in excess of Rs. joo ... 


“Two annas.”* 


42. notarial act, that is to say, 
any instrument, endorsement, 
note, attestation, certificate, or 
entry not being a Protest {No. 
50) made or signed by a Notary 
Public in the execution of the 
duties of his office, or by anj' other 
person lawfully acting as a Notary 
Public 


One Rupee, 


See ofso Protest of Bill or Note 
{No. 50). 


•43.1 NOTE OR MEMORAN- 
DUM sent by a Broker or Agent 
to his principal intimating the 
purchase or sale on account of 
such principal — 


(fl) of any goods exceeding in value 
twenty rupees ... ... 

(6) of any stock or marketable se- 
curity exceeding in value 
twenty rupees. 


Two annas. 


Subject to a maximum of tea 
rupees, one anna for eveiy 
Rs. 10 ,000 or part thereof of 
the value of the stock oJ 
security," 


4- NOTE OF PROTEST BY 
THE MASTER OF A 
SHIP 


Eight annas. 


See also Protest by the Master of 
A Ship {No. 51). 


* Substituted for "four annas" by s. 8 (5), Act XV. of 1904, * 

t The present Art. 43 has been substituted for the original bv Act 
/I. of 1910, ^ ' 
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[Act 11. 


SCHEDULE 1. — corJivued. 


Description of Instrument. 

Proper Stamp-duty. 

ORDER FOR THE PAYMENT 
OF MONEY— 

See Bill of Exchange {No. ig). 


4$. l^ARTlTlOli— Instrument of [os 
defined by s. 2 (/5)J 

The same duty as a Bond (No. 
IS) for the amount of the Vdlue 
ot the separated share or shares 
of the property. 


iv, B.~The largest share remaining after the 
property is partitioned {.or if there are two or 
more shares of eQttal value, and not smaller 
than any of the other shares, then one of such 
equal shares) shall he deemed to be that from 
•which the other shares are separated: 


Provided always that — 

(a) •when an instrximent of partition cantaininZ 
an agreement to divide property tn severalty^ 
is executed, and a partition is effected pur 

suance of such agreement, the duty 

able upon the instrument effecting such parti- 
tion shall be reduced by the amount of duty 
paid in respect of the first instrument, but 
shall not be less than eight annas ; 


(b) -where land is held on Revenue 

a period not exceeding thirty yearp and par 

ink the full assessment, the value 

pose of duty shall be calculated at not more 

than five times the annual revenue ; 

(c) -where a final order for 

passed by any Revenue- authority , w 

• lourt, or an award by an 

a partition, is stamped wdh the p q 

ed for an instrument of Ick 

strument of partition, m pursuance of sum 

Sr or aild, is ^^bsequently executed the 

duty on such instrument shall not exceed 
eight annas. 
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SCHEDULE 1.- 

-continued. 


Description of Instrument. 

Proper Stamp-duty. ■ 

46. PARTNERSHIP— 



A. — Instrument of — 



(a) Tshere the capital of the partner- 
ship does not exceed Rs. 500... 

Tsoo rupees eight annas. 

(6) in any other case ... 

Ten rupees. 


B. — Dissolutio.n of 

Five rupees. 


" PAWN OR PLEDGE.— 
AGREEMENT relating to 
deposit of TITLE- 
DEEDS, Pawn, or 
PLEDGE (No. 



47. POLICY OFi INSURANCE— 



• 

If drawn singly. 

If drawn in 
duplicate, for 
each part. 

“ A.f — Sea-Insurance {see section 7) — 



(/) for or upon any voyage — 



(i) where the premium or con- 
sideration does not exceed 
the rate of two annas or 
one-eighth per centum of 
the amount insured by the 
policy .tff ••• 

One anna. 

Half an anna, 


* This entry has been inserted by Act XV. of 1904, 3. 8 (fi), 

: t In Art. 47, divisions A and B have been substituted for the or.Vmoi 
■by Act V. of 1906, s. 7 (J). original 






So 


STAMP. 






SCHEDULE i;— 

DESCRtPTtOM OF InSTROMENT. 

Proper Stamp-put y. 


If drawn singly. 

If draira ior <■ 
duplicate for 
each part. 

47. POLICY OF INSURANCE- 

cor.td. 



(li) in any other case, in respect 
of every lull sum of one 
thousand rupees and also, 
any fractional part of one 
thousand rupees insured 
by the policy 

Ttt’o annas. 

One anna. 

(a) for time— 

(Hi) in respect of every full sum ^ 
of one thousand rupees and 
also any fractional part of i 
one iiiousand rupees in* 
surtd by the policy — 
where the insurance shall 
be made (or any time not 
exceeding six months ... 

Do. i 

1 

Do. 

where the insurance shall 
be made for any time 
exceeding six months, 
and not exceeding twelve 
months ... ... ... 

*‘B.* — Fire Insurance — 

1 

• 

Four annas. 

Two annas. 



(1) in respect of an original policy — 



(i) when the sum insured docs 
not exceed Rs. 5.000 ... 

Eight annas. 


(ii) in any other case ... 

One rupee. 


and 

(2) in respect of each receipt for 
any payment of a premium 
on any renewal of an original 
policy. 

One-half of the duty payable in 
respect of the original policy in 
addition to the amount, if any^ 
chargeable under No. 53 * 

, tnr ftip nrii^inal 


. * In Art. 47, divisions A and B liave been substituted for the original 


hy Act V. of 1906, s. 7 (J). 
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SCHEDULE I. — coniimud. 


Description of Instrument. 

Proper Stamp-dutt. 

J7. POLICY OF INSURANCE— 

contd. 

1 

C. — Accident and Sickness xnsttrance — 

1 

1 

(a) against railseay accident valid 
for a single journey only ... 

One anna. 

Exemption ; 


When issued to a passenger travel- 
by the interwedinte or * 
the third class tn any rail- 
way. 


(6) in any other case — for the maxi- 
mum amount vohich may be- 
come payable in the case of 
any single accident or sick- 
ness where such amount does 
not exceed Rs. 1,000 and 
also where such amount ex- 
ceeds Rs. I 000 , for every Rs. 
t, 000 or part thereof 

Two annas. 

D. — Life Insurance or other Insur- 
ance not specifically pro- 
vided for ; except such a 
Re-insurance as is describ- 
ed in Division E of this arti- 
cle — 

i 

for everv sum insured not exceeding 
Rs. l,oco, and also for every 
Rs 1 , 000 , or part thereof in- 
sured in excess of Rs. 1 , 000 — 


(i) if drawn singly 

Six annas. 


Act II., iP99.~-(j, 
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SCHEDULE r. — continued. 


Description of Instrument. 


Proper Stamp-duty, 


48. POWER-OF-ATTORNEY [as 

defined by s . 2 not being 

a Proxy (No. 52) — 


{a) when executed for the sole pur- 
.... pose of procuring the regis- 

tration a/ one or more docu- 
ments in relation to a single 
transaction, or for admitting 
execution of one or more such- 


documents 


... Eight annas. 


- '(i) when required in suits or pro- 
ceedings under the Presidr-nty 
Small Cause Courts Act, 


Eight annas. 


(<r) when authorizing one person or 
more to act in a single trans- 
accion other than Che case 
mentioned in clause [a) ... One rupee. 


'{ d ) when authorizing not more than 
five persons to act jointly 
and severally in more than 
one transaction or generally. Five rupees. 


(e) when authorizing more than five, 
but not more than ten, per- 
sons to act jointly and sever- 
ally in more than one trans- 
action, or generally 


rupees. 


*' Act XV. of 1882. 




stmi'p* 
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SCHEDULE 1. — coniinued. 


Description of Instrument. j 

Proper Stamp-duty. 

SI. PROTEST BY THE 
MASTER OF A SHIP, that 
is to say, any declaration of the 
particulars of her voyage drawn 
up by him with a view to the 
adjustment of losses or the cal- 
culation of averages, and every 
declaration in writing made by 
him against the charterers or the 
consignees for not loading or 


unloading the ship, when such 
declaration is attested or certified 


by a Notary Public or other per- 
son fawfuffy acting as such ... j 

One rupee. 


See also Note of Protest by the 
Master of a Ship {No. .^4). 


52. PROXY, empowering any person 
to vote at any one election of 
the members of a District or Local 
Board f or of a body of Municipal 
Commissioners, or at any one 
meeting of (a) Members of an 
incorporated Company or other 
body corporate whose stock or 
funds is or are divided into shares 
and transferable, ( 6 ) a Local 
Authority, or (c) Proprietors, 
Members, or Contributors to the I 
funds of any Institution 


One anna. 


33 . receipt [as defined by s. 2 
for any money or other 
property, the amount or value 
of which exceeds twenty rupees. 


One anna. 
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SCHEDULE l.~-coniinmd. 


Description of Instrument. 

Proper Stamp-outy,' ■ 

£3- RECEIPT— canid. 

. J .. 

Exemptions r 


Receipt — 


(a) endorsed on, or contained in, any 
instrument duly staroptd, or 
exempted under the proviso 
to 5. 3 [inslmvicnis executed 
on behalf of the Governvtent), 
acknowiedgin^f the receipt of 
the consideration- m o n e y 
therein expressed, or the re- 
ceipt of any principal money 
interest, or annuity, or other 
periodical payment thereby 
secured ; 

t 

j 

1 

!. 

(5) for any payment of money with- ' 
out consideration ; 


(c) for any payment of rent by a 
cultivator on account of land 
assessed to Government re- 
venue, or (in the Presidencies 
of Fort St. George and Bom- 
bay) of inam lands ; 


frf) for pay or allowances by non- 
commissioned officers or sol- 
diers of Her Majesty’s Army 
or Her Majesty's Indian 
Army, when serving in such 
capacity, or by mounted police- 
constables ; 

- 
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SCHEDULE 1.— continued. 


Description of Instrument. 


S 3 . RECEIPT — contd. 


Exemptions— coT\t& ; 


Proper Stamp-duty. 


(c) given by holders of family-cer- 
tificates in cases where the 
person, from whose pay or 
allowances the sum com- 
prised in the receipt has been 
assigned, is a non-commis- 
sioned officer or soldier of 
either of the said Armies 
and serving in such capacity; 


(/) for pensions or allowances by 
persons receiving such pen- 
sions or allowances in re- 
spect of their service as such 
non commissioned officers or 
soldiers, and not serving the 
Government in any other 
capacity : 


(^■l given by a headman or lambar- 
dar for land revenue or taxes 
collected by him ; 


{h) given for money or securities 
for money deposited in the 
hands of any banker, 10 be 
accounted for ; 


Provided that the same is not ex- 
pressed to be received of, or 
by the hands of, any other 
than the person to whom the 
same is to be accounted for ; 
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SCHEDULE 1. — continued. 


Description of Instrument. 

Proper Stamp-duty. 

53* RECEIPT — conoid. 


Exemptions — concld. 


Provided also that this exemption 
shall not extend to a receipt 
or acknowledgment for any 
sum paid or deposited for or 
upon a letter of allotment of 
a share or in respect of a call 
upon any scrip or share of 
or in any incorporated Com- 
pany or other body corporate, 
or suck proposed or intended | 
Company or body, or in re- 
spect of a debenture being a 
marketable security. 

1 

5etf a/so Pol icy of Insurance [No. 
47, 


54. RE-CONVEVANCE of 

MORTGAGED PROPER- 
TY— 


(fl) if the consideration for which 
the property was mortgaged 
does not exceed Rs. i,oco. 

The same duty as a Conveyance 
(N o. 23) for the amount of such 
consideration as set iorth in the 
Reconveyance. 

(6) in any other case ... 

Ten rupees. 

5S, RELEASE, that is to say, any in- 
strument “ (not being such a re- 
lease as is provided for by sec- 
tion 23 A)” f whereby a person re- 
nounces a claim upon another 
person, or against any specified 
property — 



* This note is added to Art. 53 by Act V. Act 

f These parenthesied words above quoted are insertea y 

•f 1904 , s. 8 ( 7 ). 


XV. 
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9! 1899.;! 

SCHEDULE \.— con{inuci. 


Description of Instrument. Proper Stamp-duty. 


55. RELEASE — contd. 

(а) if the amount or value of the The same duly as a Bond (N^o, 

claim does not exceed Rs. 15) for such amount or value as 
1,000. set forth in the Release. 

(б) in any other case ... ... Five rupees. 


56. RESPONDENTIA-BOND, that The seme duly as a Bond (No. 
is to say, any instrument secur- IS) Jof the amount of tke loutt- 
ing a Joan on the cargo laden or iecured. 
to be laden on board a ship, and 
making repayment contingent on 
the arrival of the cargo at the 
port of destination. 


REVOCATION OF ANY TRUST 
OR SETTLEMHNT.-Sre 
Settlement {No. 58]] Trust 
{No. 64]. 


S7 . SECURITY BOND OR MORT- 
GaGE-DEED executed by way 
of security for the due execution 
of an office, or to account for 
money or other property receivtd 
by virtue thereof, or executed by 
a surety to secure the due per- 
formance of a contract — 

,(a) when the amount secured does The same duty as a Bond (No. /5J 
not exceed Rs. 1,000. for the amount secured. 


(6) in any other case ... 


Five rupees. 
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SCHEDULE I. — continued. 


Description of Instrument. 

Proper Stamp-duty. 

57. SECURITY-BOND OR MORT- 
GAGE-DEED — contd. 


Exemplions : 


Sond or other instruments 'jwhen exe- 
cuted— 


(c) by headmen nominated under 
rules framed in accordance 
with the Bengal Irrigation 
Act, 1876,’*^ section 99, for 
the due performance of their 
duties under that Act ; 


{6) by any person for the purpose 
of guaranteeing that the local 
income derived from private 
subscriptions to a charitable 
dispensary or hospital or any 
other object of public utility 
shall not be less than a spe- 
cified sum per mensem ; 


(c) under No. 3- A of the Rules made 
by the Governor of Bombay in 
Council under section yo of 
the Bombay Irrigation Act, 
lS79;\ 


1 

(d) executed by persons taking ad- 
vances under the Land Im- 
provement Loans Act, t883t 
Of* the Agriculturists' Loans 
Act 1SS44 or bv their sure- 
ties, as security for the repay- 
ment of such advances; 



■* Ben. Act III. of 1876. 
t Bom. Act V. of 1879 


+ Act XIX. of 1883. 
§ Act XII. of 1884. 
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SCHEDULE l.—cor.linutd. 




Description of Instrument. 

PpvOPER Stamp- uUTV. 

57. SECURITY BONDORMORT- 
GaGE-DEED — concld. 


Exevipiiojts — contd, ; 

• » - 

(e) executed by officers of Gox'crn- 
ment or their sureties to se- 
cure the due execution of an 
office or the due accounting 
for money <r other property 
received by vinue thereof. 

i 

1 

i 

1 

58. SETTLEMENT— 

i 

j 

A — Instrument of ^including a 
deed of dottier) ... ... 

The same duty ns n Bond {No, tj) 
for a sum equal to the amount 
or v.ilue 0( the propetiy settled 
as set forth in such Settlement: 

Exemptions ; 

Provided that, where an agree- 
ment to settle is stamped xvitk 
the stamp required for an in- 
strument of settlement, and an 
instrument of settlement in pur. 
suance eif such agreement is sub- 
sequently executed, the duty on 
such instrument shall not exceed 
eight annas. 

(a) Deed of Dower exeettied on the 
occasion of a marriage be- 
tween Muhammadans ; 


{b) Hludnnsa, that is to say, any 
settlement of immoveable pro- 
perty executed by a Buddhist 
in Burma for a religious pur- 
pose, in which ^ no value has 
” been specified, and on which a 

duty of Rs, 10 has been paid. 

. A 
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SCHEDULE L—continued. 


Descriphon of Instrument. 


I,.... — r 

Proper Stamp-duty. 


.S8. SETTLEMENT-co«id. 


S — Revocation of 


See aha Trust ^4). 


The same duty os a Bond [No. !$) 
for a sum equal id the amount 
or value of the property contern- 
ed as set forth in the instrument 
of Revocation, but not r.vreedinff 
ten rupees. 


£ 9 . SHARE-WARRANTS to bear, 
er issued under the Indian Com- 
panies Act, 1882* ... 


Exemption : 


" One and a halftimes "t the duty 
p>yable on a Conveyance [No. 
23) for a consideration equal to 
the nominal amount of the 
shares specified in the warrant. 


Share-warrant when issued by a Com- 
pany in pursuance of the 
Indian Companies Act. 1S82,* 
section 30, to have effect only 
upon payment, as composition 
Jar that duty, to the Collector 
of Stamp-revenue, of — 

(a) *' one and a half "f per centum 
of the whole subscribed 
capital of the Company, or, 

(fi) if any Company, which has paid 
the said duty or composition 
in full, subsequently issues 
an addition to its subscribed 
capital—" one and a half"\ 
per centum of the additional 
capital so issued. 

SCRIP. — See Certificate [No, 19)- 


* Act VI. of 1882. .1 V, vr of loto. 

t Substituted for the words '' three quarters by Act \ I- 9 
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SCHEDULE \.—conhnutd. 


Description of Instrument. 


60. SHIPPING ORDER for or relat- 
ing to the conveyance ot 
goods on board of any Vessel. 

6 t SURRENDER OF LEASE- 

(fl) when the duty with which the 
lease is chargeable docs not 
exceed five rupees. 

<6) in any .other case 

Exemption : 

Surrender of lease, when such lease 
is exempted from duty. 


Proper Stamp dutv. 


One anna. 


The duty with which such lease is 
chatgtablc. 

Five rupees. 


€2. TR.'^NSFER— 

(a) of shares in an incorporated 
Company or other body cor- 
porate. 


(6) of debfnUtres being marketable 
sccutitics, whether the de- 
benture is liable to duty or 
not, except debentures pro- 
vided for by section S. 

\c) of any interest secured by a 
Bond, Mortgage-deed, or 
Policy of Insurance — 

(i) if the duty on such Bond, 
Mortgage-deed, or Policy 
does not exceed five rupees. 


»• One half of the duty payable 
on a Co.NVEYANCE (NO. sf ) for 
a consideration equal to the value 
of the share, 

“ One half"* of the duty payable 
on a Conveyance (rVo. 23) fora 
consideration equal to the face 
amount of the aebentures. 


The duty with which such Bond^ 
Mortgage-deed, or Policy of In»- 
surance is chargeable. 


ii) in any other case ... Five rupees. 

(cf) of any property under the Ad- Ten rupees. 
ministrator-Generals Act, 

1874,1 section 31. 


♦ Substituted for " one quarter” by Act VI. of 1910. 
'}• Act II. of 1874. 
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[Act II.- 


^4.’ 


SCHEDULE I . — continued 


Dbscription of Instrument. 

[Proper Stamp-Dutv. 

hz. TRANSFER— 


(e) of any trust- property without 
consideration trom one trus- 
tee to another trustee, or from 
a trustee to a beneficiary 

Five rupees or such smaller amount 
as may be chargeable under 
clauses (a ) to (c) of this article. 

Exemptions ; 


Transfers by endorsement— 


(a) of a bill of exchange, cheque, or 
promissory note ; 


(i) of a bill of lading, delivery order, 
warrant for goods, or other 
mercantile document of title 
to goods 1 

• 

, (c) of a policy of insurance ; 


(d) of securities of the Government 
of India. 


- See also section 8. 


63. TRANSFER OF LEASE by 
w.iy of assignment, and not by 
way of under-lease. 

The same duty as a Conveyance 
(No. 23) for a consideration 
equal to the amount of the coft’- 
sideration for the Transfer. 

Exemption : 

Transfer of any lease exempt from duty. 


64. TRUST— 


■ A. — Declaration of — of or concerning 
any property when made by any 
writing not being a Will. 

The same duty as a Bond (No. IS) 

for a sum equal to the amount 
or value of the property con- 
cerned as set forth in the in* 
strument, but not exceeding ftt- 
teen rupees. 
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SCHEDULE 1. — concludid. 


Description of Instrument. 




Proper Stamp-dotv. 


64. TRUST— 

B^Rkvocation ok — of or concerning 
any property made by any 

instrument other than a Will. 


The same duty as a Bond (No. ry) 
for a sum equal to the amount 
or value of the properly concern- 
ed as set forth in the instrument, 
but not exceeding ten rupees. 


See also Settlement (iVo. 5S). 

VALUATION. — Sec Appraisement 
[No. 8 ). 

VAKIL.— See Entry as a Vakil 

. [No. 30). 

VifARRANT FOR GOODS, that 
is to say, any instrument evi- 
dencing the title of any pcison 
therein named, or his assigns or 
the holder tncrsof, to the property 
in any goods lying in or upon any 
dock, warehouse, or wharf, such 
instrument being signed orcerli- 
fied by or on behalf of the person 
in whose custody such goods 
* may be. ... ... 


Four annas. 
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SCHEDULE II.* 

Enactments repealed. 


(See section jrp.) 


m 

Year. 

Short title. 

Extent of repeal , , 

I, 

VI. 

IX. 

I. 

V. 

1S7Q 

1882 ... 

1884 ... 

1SS8 

tl 

The Indian Stamp Act, 
iSjg. 

Indian Companies Act, 
1882. 

The Legal Practitioners 
Act, 1884. 

The Indian Stamp Act 
{jS’jg) Amendment Act 
1888. 

The Inventions and De. 
signs Act, 1 888. 

The vihole. 

Section 35, 

Section 10. 

» 

The whole. 

So much of the First Sche- 
dule as relates to the In- 
dian Stamp Act, l 87 g [L 
of 1879). 

XVIIL 



The Burma Financial Com' 
missioners Act, 1888. 

So much of ike Schedule as 
relates to the Indian Stamp 
Act, 1879 {I. of 1879). 

VI. 

i88g ... 

The Probate and Adminis- 
tration Act, iS8g. 

Subsections (j) and {4) of 
section 18. 

XX. 

1 8 go ... 

ThcNorih-Western Provin- 
ces and Otidh Act, j8go. 

So muck of section 38 as 
relates to the Indian Stamp 
Act, 1879 {l. of 1879), 

' XII. 

i8gT ... 

The Repealing and Amen- 
ding Act, i8gi. 

So much of part I. of the 
First and Second Sche- 
dules as relates to the In- 
dian Stamp Act, 1879 (/. 
of 1879). 

VI. 

i8g4 ... 

The Indian Stamp Act 
{iSyg) Amendment Act, 

I 8 g 4 

The whole. 

XIII. 

i8g7 ... 

The Indian Stamp Act 
(j 57 p) Amendment . Act, 
i 8 g 7 . 

The whole. 




• Newly inserted. 
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act X'JO. X. OF 1865 : 

The Indian Succession Act, 1865. 


arrangement of sections. 


PART I. 

Preliminary. 

Shctions. 

1. Short title. 

2. Act to constitute law of British 

India in cases of intestate or 
testamentary succession. 

3. Interpretation. clause. 

4. Interests and powers not ac- 

quired nor lost by marriage. 

PART II. 

Of Domicile. 

5. Law regulating succession to 

deceased person’s immoveable 
and moveable property re- 
spectively. 

6. One domicile only affects suc- 

cession to moveables. 

7. Domicile of origin of person of 

legitimate birth. 

8. Domicile of origin of illegiti- 

mate child. 

9. Continuance of domicile of 

origin. 

10. Acquisition of new domicile. 

11. Special mode of acquiring 

domicile in British India. 

12. Domicile not acquired by resi- 

dence as representative of 
foreign Government, or as 
part of his family. 

13. Continuance of new domicile. 

14. Minor’s domicile. 


Sections. 

15. Domicile acquired by woman 

on marriage. 

16. Wife’s domicile during mar- 

riage. 

17. Minor’s acquisition of new 

domicile. 

18. Lunatic’s acquisition of new' 

domicile. 

19. Succession to moveable pro. 

perty in British India in ab- 
sence of proof of domicile 
elsewhere. 


PART III. 

Of Consanguinity, 

20. Kindred or consanguinity. 

21. Lineal consanguinity, 

22. Collateral consanguinity. 

23. Persons hi Id for purpose of 

succession to be similarly re- 
lated to deceased. 

24. Mode of computing degrees of 

kindred. 


PART IV. 

Of Intestacy. 

25. As to what properly deceased 

considered to have died in- 
testate. 

26. Devolution of such property.— . 

27. Where intestate has left widow 

and lineal descendants, or 
widow and kindred only, or 
widow and no kindred ; 
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Sections, 

28. Where intestate has left no 
widow, and where he has left 
no kindred. 


PART V. 

Of tub Distribution of an 
Intestate's PRoPERTy— 

{a.) — Where he has left Lineal 
Descendants ; 

29. Rules of distribution. — 

30. Where intestate has left child 

or children only : 

31. Where intestate has left no 

child, but grandchild or grand- 
children : 

32. Where intestate has left only 

great-grandchildren or re- 
moter lineal descendants: 

33. Where intestate leaves lineal 

descendants not all in same 
degree of kindred to him, and 
those through whom the more 
remote descend are dead ; 


Sections. 

40. Where intestate has left neither 
lineal descendant, nor father, 
nor mother: 

.41. Where intestate has left neither 
, lineal descendant, nor parent, 
nor brother, nor sister. 

42. Children’s advancements not 
to be brought into hotchpot. 


PART VI. 

Of the Effect of Marriage and 
Marriage-settlements on 
PROPRRT y, 

43. Rights of widower and widow 

respectively. 

44. Effect of marriage between per- 

son domiciled, and one not 
domiciled, in British India. 

45. Settlement of minor's property 

in contemplation of marriage. 

PART VII. 

Of Wills and Codicils. 


(^.) — Where the Jnfestaic has left 
no Lineal Descendants : 

34. Rules of di.stribution where 

intestate has left no lineal 
descendants : 

35. Where intestate's father living. 

36. Where intestate’s father dead, 

but his mother, brothers, and 
sisters living ; 

37. Where intestate's father dead, 

and his mother, a brother or 
sister, and children of any 
deceased brother or sister 
living: 

38. V/here intesta’ as father dead, . 

and his mother and children j 
of any deceased brother or 
sister living; 

39. Where intestate’s father dead, 

but his mother living, and no 
brother, sister, nephew, or 
niece ; 


46. Persons capable of making 

wills. 

47. Testamentary guardian. 

48. Will obtained by fraud, coer- 

cion, or importunity. 

49. Will may be revoked or altered 


PART vni. 

Of the Execution of Unprivi- 
leged Wills. 

<;o. Execution of unprivileged wills- 
51. Incorporation of papers by re- 
ference. 


PART IX. 

Of Privileged Wills. 
’rivileged will- 

dode of making, and rules for 
executing, privileged wilis- 



INDIAN SUCCESSION ACT. 


V 


Sections. 

PART X. 

Or THE Attestation, Revocation, 
Alteration and Revival of 
Wills. 

54. EfEect q £ gift to attesting wit- 

ness. 

55. Witness not disqualified by 

interest or by being executor. 

56. Revocation of will by testator's 

marriage. 

Power ot appointment defined. 

57. Revocation of unprivileged will 

or codicil. 

58. Effect of obliteration, interline- 

ation, or alteration in unpri- 
vileged will. 

59. Revocation of privileged will 

or codicil. 

60. Revival of unprivileged will. 
Extent of revival of will or co- 
dicil partly revoked and after- 
wards wholly revoked. 


PART XI. 

Of the Construction or, Wills. 

61. Wording of will. 

62. Inquiries to determine questions 

as to object or subject of wifi. 

63 . Misnomer or misdescription of 

object. 

64. When words may be supplied. 

65. Rejection of erroneous particu- 

lars in description of subject. 
f66. When part of description may 
not be rejected as erroneous. 

67. Extrinsic evidence admissible 

in case of latent ambiguity. 

68. Extrinsic evidence inadmissible 

in cases of patent ambiguity 
or deficiency, 

69. Meaning of clause to be collect- 

ed from entire will. 

70. When words may be under- 

stood in restricted sense, and 
' when in sense wider than 
' usual. 

71. Which of two possible construc- 

tions preferred. 


Sections. 

72. No part rejected if it can ^be 

reasonably construed. 

73. Interpretation of words repeated 

in different parts of will. 

74. Testator’s intention to be effec- 

tuated as far as possible. 

75. The last of two inconsistent 

clauses prevails. 

76. Will or bequest void for uncer- 

tainty. 

77. Words describing subject refer 

to property afisweving descrip- 
tion at testator’s death. 

78. Power of appointment executed 

by general bequest. 

79. Implied gift to objects of power 

in default of appointment. 

80. Bequest to “ heirs,” etc., of par- 

ticular person without quali- 
fying terms, 

81. Bequest to “representatives," 

&c., of particular person. 

82. Bequest without woids of lirai- 

tation. 

83. Bequest in alternative, 

84. Effect of Words describing a class 

added to bequest to a person. 

85. Bequest to class of persons un- 

der general description only. 

86. Construction of terms. 

87. Wordsexpressing relationship 

denote only legitimate relat- 
ives, or, failing such relatives, 
reputed legitimate. 

88. Rules of construction where will 

purports to make two be- 
quests to same person. 

89. Constitution of residuary 

legatee. 

90. Property to which residuary le- 

gatee entitled. 

gi. Time of vesting of legacy in 
general terms. 

92. In what case legacy lapses. 

! 93' Legacy does not lapse if one of 
two joint legatees die before 
testator. 

94. Effect of words showing testa- 
tor’s intention to give distinct 
shares. ! 
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Sections. 


Sections. 


•95. When lapsed share goes as un- 
disposed of. 

96. When bequest to testator’s child 

or lineal descendant does not 
lapse on his death in testator’s 
lifetime. 

97. Bequest to A for benefit of B 

does not lapse by A’s death. 

98. Survivorship in case of bequest 

to described class. 


PART XII. 


no. One of two separate and in- 
dependent bequests to some 
person may be accepted, and 
the other refused. 

PART XV. 

Of Contingent Bequests. 

nt. Bequest contingent upon speci- 
fied uncertain event no time 
being mentioned for its occur- 


Ok Void Bequests. 

99. Bequest to person by particular 
description, who is not in 
existence at testator’s death. 
ICO. Bequest to person not in exist- 
ence at testator's death, subject 
to prior bequest. 

101. Rule against perpetuity. 

102. Bequest to a class, some of 

whom m.ay come under rules 
in sections 100 and lOl. 

103. Bequest to take effect on failure 

of bequest void under sections 
100, loi, or 102. 

104. Effect of direction for accumu- 

lation. 

105. Bequest to religious or charit- 

able uses. 


PART XIIl. 

Of the Vesting of Legacies. 

106. Date of vesting of legacy when 

payment or possession post- 
poned. 

107. Date of vesting when legacy 

contingent upon specified un- 
certain event 

108. Vesting of interest in bequest 

to such members of a class as 
shall have attained particular 
age. 


PART XIV. 

Of Onerous Bequests. 

109. Onerous bequest. 


rence. 

1 12, Bequest to such of certain per- 
sons as shall be surviving at 
some period not specified. 


part XVL 

Of Conditional Bequests. 

5, Bequest upon impossible con- 
dition. . 

Bequest upon illegal or immo- 
ral condition. 

Fulfilment of condition prece- 
dent to vesting of legacy. 

6 Bequest to A and on failure 
prior bequest, to B. 

7. When second bequest no 

' take effect on failure of fitsh 

8. Bequest over, 

happening or not _bapP«' S 

of specified uncertain event. 

9. Coition must be strictly ful- 

o. Original bequest not affected 
by invalidity of second 

specified uncertain event sha 
happen or not happen. 

.3 Such condition must not be in 

valid under section 10;- 

matter to go over. 
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Sections. 

124. Petformance o£ condition, pre« 
cedent or subsequent, within 
specified time. 

Further time in case of fraud. 


PART XVII. 

Of Bequests with Directions as 
TO Application or Enjoyment. 

125. Direction that fund be employed 

in particular manner following 
absolute bequest of same to or 
for benefit of any person. 

126. Direction that mode of enjoy- 

ment of absolute bequest is to 
be restricted to secure speci- 
fied benefit for legatee. 

127. Bequest of fund for certain pur- 

poses some of which cannot 
be fulfilled. 

PART XVIII. 

Of Bequests to an Executor, 

125 . Legatee named as executor can- 
not take unless he shows in- 
tention to act as executor. 


PART XIX. 

Of Specific Legacies. 

129. Specific legacy defined. 

130. Bequest of sum certain where 

stocks, &c., in which invested 
are described. 

131. Bequest of stock where testator 

had, at date of will, equal or 
greater amount of stock of 
same kind. 

132. Bequest of money where not 

payable until part of testator’s 
property disposed of in certain 
way. 

*33. When enumerated articles not 
deemed specifically -bequeath- 
ed. 

134. Retention, in form, of specific 
bequest to several persons in 
succession. 


Sections. 

135. Sale and investment of proceeds 

of property bequeathed to two 
or more persons in succes- 
sion, 

136. Where deficiency of assets to 

pay legacies, specific legacy 
not to abate with general lega- 
cies. 


PART XX. 

Of Demonstrative Legacies. 

137. Demonstrative legacy defined, . 

138. Order of payment when legacy 

directed to be paid out of fund^ 
the subject of specific legacy. 


PART XXL 

Of Ademption of Legacies, 

139. 'Ademption explained. 

140. Non-ademption of demonstra- 

tive legacy. 

141. Ademption of specific bequest 

of right to n ceive something 
from third party. 

142. Ademption pro tanto by testa- 

tor’s receipt of part of entire 
thing specifically bequeathed. 

143. Ademption pro tanto by testa- 

tor’s receipt of portion of en- 
tire fund, of which portion has 
been specifically bequeathed. 

144. Order of payment where portion 

of fund specifically bequeath- 
ed to one legatee, and legacy 
charged on same fund to an- 
other, and. testator having 
received portion of that fund, 
remainder insufficient to pay 
both legacies. 

145. Ademption where stock specifi- 

cally bequeathed . does not 
exist at testator’s death. , 

146. Ademption pro tanto wherfej 

stock specifically bequeathed 
exists in part only at testa- 
tor’s death. 



INDIAN SUCCBSSIOlf ACT. 


vui 

Sections. 

147 - Non-ademption of specific 
bequest of goods described as 
connected with certain place 
by reason of removal. 

,148. When removal of thing be- 
queathed does not constitute 
ademption, 

149. When thing bequeathed is a 
valuable to be received by 
testator from third person, 
and testator himself or his 
representative receives it, 

*50* Change by operation of law 
of subject of specific bequest 
between date of will and tes- 
tator’s death. 

Change of subject without testa- 
tor’s knowledge. 

152. Stock specifically bequeathed, 
lent to third party on condi- 
tion that it be replaced. 

153. Stock, specifically bequeathed, 

sold, but replaced and belong- 
ing to testator at his death. 


'PART XXII. 

Of the Payment of Liabilities 
IN respect of the Subject 
OF A Bequest. 

154. Non-iiabiHty of executor to 

exonerate specific legatees. 

155. Completion Of testator's title to 

things bequeathed to be at 
costs of his estate. 

156. Exoneration of legatee’s im- 

moveable property for which 
land-revenue or rent payable 
priodically. 

157. Exoneration of specific legatee’s 

stock in Joint Stock Company. 


PART XXIII, 

Of Bequests of Things Described 
IN General Terms. 

£58. Bequest of thing described in 
general terms. 


Sections. 

PART XXIV. 

Of Bequests of the Interests 01?* 
Produce of a Fund. 

159* Bequest of interest or produce 
of fund. 


PART XXV. 

Of Bequests of Annuities. 

160. Annuity created by will payable 
for life only unless contrary 
intention appears by will. 

t6i. Period of vesting where will 
directs that annuity be pro- 
vided out of proceeds of pro- 
perty, or out of property gener- 
ally, or where money be- 
queathed to be invested in 
purchase of annuity. 

162. Abatement of annuity. 

163. Where gift of annuity and 

residuary gift, whole annuity 
to be first satisfied. 


PART XXVJ. 

Of Legacies to Creditors and 
Poktioners. 

164. Creditor jirma /arte entitled 

to legacy as well as debt. 

165. Child prtma facie entitled to 

legacy as well as portion, 

166. No ademption by subsequent 

provision for legatee. 


PART XXVIL 
Of Election. 

67. Circumstances in which election 

takes place. ^ 

68. Devolution 


of interest relin- 


quished by owner. 

5 p. Testator’s belief as to his owners 
ship immaterial. 

10. Bequest for man’s benefit how re- 
garded for purpose of election. 

I. Person deriving benefibindirect- 
ly not put to election^ 
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Sections. 

172. Person taking in individual ca- 
V pacity under will may, in other 
character, elect to take in 
opposition. 

•E73. When acceptance of benefit 
given by will constitutes elec- 
tion to take under will. 

X74. Presumption arising from enjoy- 
ment by legatee for two years. 

175. Confirmation of bequest by act 

of legatee. 

176. When testator’s representatives 
* may call upon legatee to elect. 

Effect of non-compliance. 

177. Postponement of election in 

case of disability. 


PART XXVIII. 

Of Gifts in Contemplation 
OF Death. 

178. Property transferable by gift 
made in contemplation of 
death 

When gift said to be made in 
contemplation of death. 

Such gift resumable. 

When it fails. 


PART XXIX. 

OF Grant of Probate and Letters 
OF Administration. 

179. Character and property of exe- 

cutor or administrator as such. 

180. Administration with copy an- 

nexed of authenticated copy 
of will proved abroad. 

181. Probate only to appointed ex- 

ecutor. 

182. Appointment, express or impli- 

ed. 

183. Persons to whom probate can- 

not be granted. 

184. Grant of probate to several exe- 

cutors simultaneously or at 
different times. 

*85, Separate probate of codicil 
discovered after grant of pro- 
bate. 


Sections, 

Procedure when different exe* 
cutors appointed by codicil. 

186. Accrual of representation to 

surviving executor. 

187. Right as executor or legatee 

when established. 

188. Effect of probate, 

189. To whom administration may 

not be granted. 

190. Right to intestate’s property 

when established. 

191. Effect of letters of adminis- 

tration. 

192 Acts not validated by adminis- 
tration. 

193. Grant of administration where 

executor has not renounced. 
Exception. 

194. Form and effect of renunciation 

of executorship, 

195. Procedure where executor re- 

nounces or fails to accept 
within time limited, 

196. Grant of administration to uni- 

versal or residuary legatee. 

197. Right to administration of re- 

presentative of deceased re- 
siduary legatee. 

198. Grant of administration where 

no executor, nor residuary 
legatee, nor representative of 
such legatee. 

199. Ci'ation before grant of adminis- 

tration to legatee other than 
universal or re.siduary. 

200. Order in which connections-en- 

titled to administer. 

201. Administration to widow unless 

Court see cause to exclude her, 

202. Association with widow in ad- 

ministration. 

203. Administration where no widow 

or widow excluded. 

Proviso. 

204. 'Title of kindred to administra- 

, tion. 

205. Right of widower to adminstra- 

tion of wife’s estate, 

206. Grant of administration .to 

creditor. 
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Sections- 

1207. Administration where property 
left in British India. 


PART XXX. 

Op Limited Grants. 

(a.) — Grants limited in Duration. 

208. Probate of copy or draft of lost 

will. 

209. Probate of contents of lost or 

destroyed will. 

210. Probate of copy where original 

exists. 

21 1. Administration until will pro- 

duced. 

{b.J— Grants for the Use and Benefit 
of Others having Right. 

212. Administration, with will an- 

ne.xcd, to attorney of absent 
executor. 

213. Administration, with will an- 

nexed, to attorney of absent 
person who, if present, would 
be entitled to administer. 

21,4. Administration to attorney of 
absent person entitled to ad- 
minister in case of intestacy. 

215. Administration during minority 

of sole executor or residuary 
legatee. 

216. Administration during minority 

of several executors or resi- 
duary legatees. 

217 . Administration for use and 

benefit to lunatic /ws habens. 

218. Administration pendente lite. 

Cc.J-^For Special Purposes. 

219. Probate limited to purpose 

specified in will. 

220. Administration with will annex- 

ed limited to particular pur- 
pose. 

221 . Administration limited to pro- 

perty in which person has 
beneficial interest. 

222. Administration limited to suit. 


Sections. 

223. Administration limited to pur- 

pose of becoming party to 
suit to be brought against ad- 
ministrator. 

224. Administration limited to col- 

lection and preservation of 
deceased’s property. 

225. Appointment, as administrator, 

ot person other than one who, 
under ordinary circumstances, 
would be entitled to adminis- 
tration. 


(^d.) — Grants suith Exception, 

226. Probate or administration with 

will annexed subject to ex- 
ception. 

227. Administration with exception. 


— Grants of the Rest. 

28. Probate or administration of 
rest. 

(f,)—Grants of Effects unad- 
ministered, 

20. Grant of effects unadministered. 

30. Rules as to grants of effects 

unadministered. 

31. Administration when limited 

grant expired, and still some 
part of estate unadministered. 

{g,)— Alteration in Grants. 

.32. What errors may be rectified by 

.33. Procedure where codicil dis- 
covered after grant of ab 
Snistration with will annex- 

ed. 

th\-~Revocation of Grants, 

134. Revocation or annulment or 
just cause.^^ 

“ just cause. 
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Sections. 

PART XXXL 

Of the Practice in granting and 
REVOKING Probates and Letters 
OF Administration. 

235. Jurisdiction of District Judge 

in granting and revoking pro- 
bates, &c. 

23s A. Power to appoint Delegate or 
District Judge to deal with 
non-contentious cases. 

236. District Judge’s powers as to 

grant of probate and adminis- 
tration. 

237. District Judge may order person 

to produce testamentary 
papers. 

238. Proceedings of District Judge’s 

Court in relation to probate 
and administration. 

239. When and how District Judge 

to interfere for protection of 
property. 

240. When probate or administra- 

tion may be granted by Dis- 
trict Judge 

241. Disposal of application made to 

Judge of district in which 
deceased had no fixed abode. 
241A. Probate and letters of admi- 
nistration may be granted by 
Delegate. 

242. Conclusiveness of probate or 

letters of administration. 
Effect of unlimited probates, &c., 
granted by High Court. 

242A. Transmission to High Courts 
of certificates of grants under 
proviso to section 242. 

243. Conclusiveness of application 

for probate or administration 
if properly made and verified. 

244. Petition for probate. 

245. In what cases translation of 

will to be annexed to petition. 
Verification of translation by 
person other than Court trans- 
lator. 

246. Petition for letters of adminis- 

tration. 


Sections. 

246A. Addition to statements in peti- 
tion, Sic., for probate or letters 
of administration in certain 
cases. 

247. Petition for probate or admi- 
nistration to be signed and 
verified. 

248. Verification of petition for pro- 

bate by one witness to will. 

249. Punishment for false averment 

in petition or declaration. 

250. District Judge may examine pe- 

titioner in person, require fur- 
ther evidence, and issue cita- 
tions to inspect proceedings. 
Publication of citation. 

251. Caveats against grant of probate 

or administration. . 

252. Form of caveat, 

253. After entry of caveat, no pro- 

ceeding taken on petition un- 
til after notice to caveator. 
253A. District Delegate when not to 
grant probate or adminis- 
tration. 

2538. Power to transmit statement 
to District Judge in doubtful 
cases where no contention. 
2S3C. Procedure were there is con- 
tention, or District Delegate 
thinks probate or letters of ad- 
ministration should be refused 
in his Court. 

254. Grant of probate to be under 

seal of Court. 

Form of such grant. 

255. Grant of letters of administra- 

tion to be under seal of Court. 
Form of such grant, 

256. Administration-bond. 

257. Assignment of administration- 

bond. 

258. Time for grant of probate and 

administration. 

3 S 9 ‘ Filing of original wills of which 
probate or administration with 
will annexed granted. 

260. Grantee of probate or adminis- 
tration alone to sue, &c., until 
same revoked. 
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Sections. 

a6i. Procedure in contentious c.|SC3. 
262. Payment to executor or adminis- 
trator before probate, or ad- 
ministmtion re-revoked. 

Rii;ht of hitch executor or ad- 
ministrator to recoup himself. 
263 Appeals from orders of District 
Judge. 

264. Concurrent jurisdiction of High 

Court. 


PART XXXH. 

Of Executors or TttiitR ow.s 
Wrong. 

2G5. E.X'.’Culor of his own wrong. 

26G. Liability of executor of his own 
wrong. 


part XXXHl. 

Of the Powkrs of an Executor 
OR Ad.ministrator. — 

267. In respect of causes of action 
surviving deceased, and rents 
due at death. 

26S. Demands and rights of action 
of or against deceased survivor 
to and asainst executor or ad- 
ministrator. 

369. Power of executor or adminis- 

trator to dispose of property. 

370. Purchase by executor or ad- 

ministrator of deceased's pro- 
perty. 

27J. Powers of several executors or 
administrators exercisable by 
one. , 

272. Survival of powers on death or 

one of several executors, or 
administrators. 

273. Powers of administrators ot et- 

fects unadministered 

274. Powers of administrator during 

minority. ^ 

275. Powers of married executrix or 

administratrix. 


Sections. 

PART XXXIV. 

Of the Duties op an Executor or 
Administrator.— 

276. As to deceased's funeral. 

277. Inventory and account. 

277A. Inventory to include property 

in any part of British India in 
certain cases. 

278. As to property of, and debts 

owing to, deceased. 

279. Expenses to be paid before all 

debts. , 

280. Expenses to be paid next alter 

such expenses. 

'’Si. Wages tor certain services to 
be next paid, and then other 

debts. .. , , . . 

2S2. S.avc as aforesaid, all debts to 
be paid equally and rateably. 
383. Application of 

oertv to payment of 
where domicile not in British 

284. cJcdUor paid in 

tion 283 to bring payment into 
account before sharing m P 
cecds of immoveable Property. 
28'; Debts to be paid before legac . 
Lecutor ot administrator not 

bound to pay legacies without 

indemnity. 

2S7. Abatement of general le^cie^ 

^ Executor not to pay one legatee. 
,n preference to 

a»d “ 

,5.. rSic- aba.eme.t ot 

legacies. general for 
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Sections. 

PART XXXV. 

Or THE Executor's Assent to A 
Legacy. 

292. Assent necessary to complete 

legatee's title. 

293. Effect of executor’s assent to 

specific legacy. 

Nature of assent. 

294. Conditional Assent. 

295. Assent of executor to his own 

legacy. 

Implied assent. 

296. Effect of executor’s assent. 

297. Executor when to deliver lega- 

cies. 


PART XXXVI. 

Of the Payment and Apportion- 
ment OF Annuities. 

298. Commencement of annuity when 

no time fixed by will. 

299. When annuity, to be paid 

quarterly or monthly, first falls 
due. 

300. Dates of successive payments 

when first payment directed to 
be made within given time or 
on day certain. 

Apportionment where annuitant 
dies between times of pay- 
ment. 


PART XXXVII. 

Of the Investment of Funds to 
provide for Legacies. 

30!. Investment . of sum bequeathed 
where legacy, not specific, 
given for life. 

302. Investment of general legacy to 

he paid at future time. 
Intermediate interest. 

303. Procedure when no fund charg- 

ed with, or appropriated to, 
annuity. 

304. Transfer to residuary legatee of 

contingent bequest. ' 


Sections. 

305. Investment of residue bequeath- 

ed for life, without direction 
to invest in particular securi- 
ties. 

306. Investment of re.'^idue bequeath- 

ed for life with direction to 
invest in specified securities. 

307. Time and manner of conversion 

and investment. 

Intere'st pa)'able until invest- 
ment. 

308. Procedure where minor entitled 

to immediate payment or pos- 
session of bequest, and no 
direction to pay to person on 
his behalf. 

PART XXXVIII. 

Of the Produce and Interest of 
Legacies. 

309. Legatee’s title to produce of 

specific legacy. 

310. Residuary ieg.itee’s title to pro- 

duce of residuary fund. 

311. Interest when no time fixed for 

payment of general legacy. 

312. Interest when time fixed. 

313. Rate of interest. 

314. No interest on arrears of annuity 

within first year after testator's 
death. 

315. Interest on sum to be invested 

to produce annuity. 

PART XXXIX. 

Of the Refunding of Legacies. 

316. Refund of legacy paid under 

Judge's Orders. 

317. No refund if paid voluntarily. 

318. Refund when legacy has become 

due on performance of condi- 
tion within further time allow- 
ed under section 124. 

319. When each legatee compellable 

to refund in proportion. 
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Sections. 

320. Distribution of assets. 

Creditor may follow assets. 

321. Creditor may call upon legatee 

to refund. 

322. When legatee, not satisfied or 

compelled to refund under 
section 321, cannot oblige one 
paid in full to refund. 

323. When unsatisfied legatee must 

first proceed against executor, 
if solvent. 

324. Limit to refunding of one legatee 

to another, 

325. Refunding to be without inter- 

est. 

326. Residue after usual payments 

to be paid to residuary legatee. 

326A. Transfer of assets from British 
India to executor or adminis- 
trator in country of domicile 
for distribution, 


Sections. 

PART XL. 

Of the Liability of an Executor 
OR Administrator for Devasta- 
tion. 

327. Liability of executor or adminis- 

trator for devastation. 

328. Liability of executor for neglect 

to get in any part of property. 


PART XLI. 
Miscellaneous. 

33a j 

331, Succession to property of 

Hindus, and certain wills, 
intestacies, and marriages not 
affected. 

332. Power of Governor-General in 

Council to exempt any race, 
sect, or tribe in British India 
from operation of Act. 

333 ' Surrender of revoked probate or 
letter of administration. 


SC H E D U LE— 



ACT NO. X. OF 1865:* 

The todian Succession Act, 1865. 


Preamble. 


Received the G.-G/s Assent on the i6th Maech 1865, 

Am Aci io amend and defi7ie ihe Law 0 / Ini estate and Testamentary 
Succession in British India. 

Whereas it is expedient to amend and define the rules of law 

applicable to Intestate and Tes’ameniary 
Succession in British India; It is enacted 
as follows : — 

PART I. 

pRKLIMINARr. 

1 . This Act may be cited as “The 
Indian Succession Act, 1865.” 

2 . Except as provided by tuis Act, or by any other law for 
Act to constitute law of being in force, the rules herein 

British India in cases of in- contained shall constitute the law of 
testate or testamentary sue- British India applicable to all cases of 

intestate or testamentary snccession.f 


Short title. 


cession. 


* Act X. of 1865 has been declared in force in — 

(1) the Santhal Parganas (see Reg. III. of 1872, s, j, as amended by 

Peg. HI. of 1886) : 

(2) the Arakan Hill Distrirt, but not so as to affect Native Christians 

(see Reg. IX. of 1874, s. 3) : 

(3) Upper Burma generally except the Shan States (see Act XX. 

of iSFG, s. 6 ) : 

(4^ British Baluchistan (sec Reg. I. of 1890, s. 3). 

The Act has been declared, under the Scheduh d Di.stricts Act (XIV. 
of 1874), to be in force in the following Scheduled Districts: — 

The Districts of Hazaribag, Lohardaga, and Manbhum, and Pargana 
Dhalbhum, and the Koihan in the District of Singbhum . — Sec Gacettc of 
India, Oct. 22, tSSi, Pt. 1 ., p. 504. 

The North-Western Provinces Tarai.— See Gazette of India, Sep, aa 
1876, Pt. I., p. 505. 

As to the application of portions of the Act to the wills of Hindus 
Jainas, Sikhs, and Buddhists in the Lower Provinces of Bengal, and in the 
towns of Madras and Bombay, see the Hindu Wills Act (XXI. of 1870). 

As to the exemption of Parsis from portions of the Act, see the Parsi 
Intestate Succession Act (XXL of 1865). For further exemptions from the 
Act, see ss. 331, 332, infra. 
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loterpretation-clause. 


3 .* In this Act, unless there be 
something repugnant in the subject or 
context, — 


Words importing the singular number include the plural; 
Number. words importing the plural number in. 

elude the singular; and words importing 
the male sox include females: 


“ Person” 
“ Person.*' 


“ Year.” 
^‘Month.' 


includes any company or association, or body 
of persons, whether incorporated or 
not; ' 

” Year” and “month” respectively 
mean a year and month reckoned ac» 
cording to the British calendar : 

“ Immoveable property" includes land, incorporeal tenements, 
,, , „ and things attached to the earth, or 

permanently fastened to anything which 
is attached to the earth ; 


“ Moveable properly” means pro- 
perty of every description except im- 
moveable property; 

“Province” includes any division 
of British India having a Court of the 
last resort ; 

“ British India” means the territories which are or may be- 
British India.” 


Moveable property*" 


“ Province. 


Successors by the Statute 21 & 22 Viet., 
cap. 106 (An Act for ihe beiler Government of India) tf 

„ "Dislricl Tadge” means the Jodge 

-D, sir, cl Judge. ^ principal Civil Court ol original 

jurisdiction : 

“ Minor”! means any person who shall not have completed 
“ Minor.” eighteen years, and ‘ mino - 


' Minority.’' 


ity” means the status of such person. 


* Compare the Probate and Administration Act (V. of ^ 
f Here certain words, repealed by the Repealing Act ( • > 

have been omitted. 

! See i B. L. R.. O. C. J., 13, Act IX. of 1875, s. 3. 
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“ Will ” means the legal declaration of the intentions of the 
„ testator with respect to his property, 

‘ * which he desires to be carried into effect 

after his death : 


“ Codicil ” means an instrument made 


" Codicil.’ 


Vilopuail 

ing an additional part of the will : 


lUdli UlUCliU UlAUC a 

and explaining, altering or adding to its 
dispositions. It is considered as form- 


“ Probate ” 
Probate.” 


means the copy of a will certified under the seal of 
a Court of competent jurisdiction, with a 
grant of administration to the estate of 
the testator : 


“ Executor ” 

*•' Executor.” 


means a person to whom the execution of the 
last will of a deceased person is, by the 
testator’s appointment, confided : 


“ Administrator " 
Administrator.” 


means a person appointed by competent 
authority to administer the estate of a 
deceased person when there is no exe- 
cutor ; 


And .in every part of British India to which this Act shaft 
^ ^ , ,, extend, “ Local Government ” shall mean 

« Local Government. authorized by law to ad- 

minister executive government in such part ; and 


” High Court* ” 
“ High Court.” 


shall mean the highest Civil Court of Appeal 
therein, /br the purposes of secitons 
242, 242 A, 246A, and shall in~ 

dude the Court of the Recorder of Rangoon. 


■ 4 . No person shall, by marriage, acquire any interest in the 
Interests and powers not propf ty of the persoii whom he Or sbe 
acquired nor lost by mar- marries, nor become incapable of doing 
riage. ° 


* The definition of “High Court” has been added bj the Probates 
and Letters of Administration Act (XIII. of 1875), s. 1 ; but tbe portion 
italicised has been repealed in Lower Burma by the Lower Bisrtzt Courts 
Act (VI. of 1900). 
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Any act in respect of his or her own property which he or she 
could have done if. unmarried.* 


PART II. 

Of Domicilb. 

5. Succession to the immoveable property in British India of 
Law re^ulatinp succcs- f person deceased is regulated by the 
sion to deceased person’s law of British India, wherever he may 
immoveable and moveable have had his domicile at the time of his 
property respectively. death. 

Succession to the moveable property of a person deceased is 
regulated by the law of the country in which he had his domicile 
at the time of his death. 


Illustrations, 

(a.) A, having his domicile in British India, dies in France, leaving 
moveable property in France, moveable property in England, and property, 
both moveable and immoveable, in British India : The succession to the 
whole is regulated by the law of British India. 

(d.) A, an Englishman, having his domicile in France, dies in British 
India, and leaves property, both moveable and immoveable, in British 

India. The succession to the moveable property is regulated by the rules 

which govern, in France, the succession to the moveable property of an 
Englishman dying domiciled in France, and the succession to the immove- 
able property is regulated by the law of British India. 


One domicile only affects 
succession to moveables. 


6 . A person can only have one 
domicile for the purpose of succession 
to his moveable property. 


7. The domicile of origin of every person of legitimate birth 

Domicile of origin of person is in the country in which, at the time 
of legitimate birth. of his birth, his father was domicilea : o . 

if he is a posthumous child, in the country in which his father was 
domiciled at the time of the father’s death. 


* See 8 B. L. R. 372. "This section shall not apply, and sh^ he 
jemed never to have applied, to any marriage, one or both of the P , 
hich professed, at the time of the marriage, the, f , .rri of 

uddhist, Sikh, or Jaina religion.’’— Married Women’s Property A 
J74), s. 2, last para. 
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Illustration, 

! . j 

At the time of the birth of A, his father was domiciled in England? 
A’s domicile of origin is in England, whatever may be the country in whiali< 
he was born. 

8. Tne domicile of origin of an illegitimate child is in the 
Domicile of origin of ille- Country in which, at the time of his birth, 
gitimate child. his mother was domiciled. 


Continuance of domicile The domicile of origin prevails 

of origin. until a new domicile has been acquired. 

10. A man acquires a new domicile by taking up his Bsed 
Acquisition of new domi- habitation in a country which is not that 
^eile. of his domicile of origin. 

ExPlanalion . — A man is not to be considered as having takeK 
-up his fixed habitation in British India merely by reason of his 
residing there in Her Majesty’s civil or military service, or in the 
•exercise of any profession or calling. 


‘ Illustrations, 

(a.) A, whose domicile of origin is in England, nrocesds to British 
"India, where he settles as a barrister or a merchant, intending to reside 
there during the remainder of his life : His domicile is now in British 
India. 

(i.) A, whose domicile is in England, goes to Austria, and enters the 
Austrian service, intending tojremain in that service : A has acquired a 
domicile in Austria. ' 

(c ) A, whose domicile of origin is in France, comes to reside in British 
India under an engagement with the British Indian Government for a 
certain number of years. It is his intention to return to France at the end 
of that period : He does not acquire a domicile in British India. 

(d.) A, whose domicile is in England, goes to reside in British India 
^for the pnrpose of winding up the affairs of a partnership which has been 
dissolved, and with the intention of returning to England as soon as that 
purpose is accomplished : He does not by such residence, acquire a domi- 
cile in British India however long the residence may last. 

if.) A, having gone to reside in British India under the circumstance 
mentioned in the last preceding illustration, afterwards alters his intention 
and takes up his fixed habitation in British India ; A has acquired a doml ’ 
cile in British India, 

(/.) A, whose domicile is inthe French Settlement of Chandernapori. 
IS compelled by political events to take refuge in Calcutta, add resides in 
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Calcutta for many years in the hope of such political changes as may 
«nable him to .return with safety, to Chandernagore : He does not by such 
residence, acquire a domicile in British India. ' ^ 

{g.) A, having come to Calcutta under the circumstances slated in thh 
last preceding illustration, continues to reside there after such political 
changes have occurred as would enable him to return with safety to Chander- 
nagore, and he intends that his residence in Calcutta shall be permanent; 
A has acquired a domicile in British India. 


11. Any person may acquire a domicile in British India by 
Special mode of acquir- making and depositing in some office 
iag domicile in British in British India (to be fixed by the Local 

Government) a declaration in writing 
under his hand of his desire to acquire such domicile, provided that 
lie shall have been resident in British India for one year immediately 
preceding the time of his making such declaration. 


12. A person who is appointed by the Government of one 

Domicile not acquired by ^0 be its ambassador, Consul, 

residence as representative or Other representative in another coun- 
of foreign Government, or try, does not acquire a domicile in the 
as part of his family. latter country by reason only of residing 

there in pursuance of his appointment; nor does any other person 
acquire such domicile by reason only of residing with him as part 
of his family or as a servant. 


13. A new domicile continues until the former domicile 
Continuance of new bas been resumed, or another has been. 
^flomicile. acquired. 


14. The domicile 

IMinor’s domicile. 


of a minor, follows the domicile of the 
parent from whom he derived his domi- 
cile of origin. 


. Exception. — The domicile of a minor does not change with 
that of his parent if the minor is married, or holds any office or 
employment in the service of Her Majesty, or has set up, with the 
consent of the parent, in any distinct business. 


15. By marriage a woman acquires the domicile of her 

Domicile acquired by husband if she had not the same domi- 
woman on marriage. cile before. 


Wife’s domicile 
snarriage. 


during 


16. The wife’s domicile during the 
marriage follows the domicile, of her 
husband. 
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Exception . — The wife’s domicile no longer follows that of her 
husband if they be separated by the sentence of a competent Court, 
or if the husband is undergoing a sentence of transportation. 

17. Except in the cases above provided for, a person can- 
Minor's acquisition of not, during minority, acquire a new 

cew domicile. domicile. 

18. An insane person cannot acquire a new domicile in 
Lunatic’s acquisition of any Other way than by his domicile 

oew domicile. following (he domicile of another person. 

19. If a man dies leaving moveable property in British India, 
Succession to moveable the absence of proof of any domicile 

property in British India in elsewhere, succession to the property is 
cHe^elsewhere°°^ domi- regulated by the law of British India. ^ 


PART III.* 


Of Consanguinity. 


20. Kindred or consanguinity is the connexion or relation 

of persons descended from the same 


Kindred or consanguinity. 


Stock or common ancestor. 


21. Lineal consanguinity is that which subsists between two 
, . , . persons, one of whom is descended in 

j the other, as between 

^ man and his father, grandfather, and great-grandfather, and so 
ttpwards in the direct ascending line, or between a man, his son, 
^frandson, great-grandson, and so downwards in the direct descend- 
ing line. 


Every generation constitutes a degree, either ascending or 
descending. 

A man’s father is related to him in the first degree, atid so 
likewise is his son ; his grandfather and grandson in thC second 
degree ; his great-grandfather and great-grandson in the third. 


• Part III. does not apply to Parsis.— See the Parsi Intestate SucceS' 
-sion Act (XXI. of i86s), s. 8. , 
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22. Collateral consanguinity is that which subsists between 


Collateral 

of whom is 


consanguinity. ‘ descended from 

the same stock or ancestor, but neither 
descended in a direct line from the other. 


For the purpose of ascertaining in what degree of kindred any 
collateral relative stands to a person deceased, it is proper to reckon 
upwards from the person deceased to the common stock, and tbeO' 
downwards to the collateral relative, allowing a degree for each 
person, both ascending and descending. 


23. For the purpose of succession, there is no distinction' 
Persons held for purpose between those who are related to 3 


of succession to be similarly 
related to deceased. 


person deceased through his father and 
those who are related to him through 
his mother ; 


nor between those who are related to him by the full blood' 
and those who are related to him by the half-blood ; 


nor between those who were actually born in his lifetime and 
those who, at the date of his death, were only conceived in the womb, 
but who have been subsequently born alive. 


24. In the annexed table of kindred, the degrees are computed 
Mode of computing de- as far as the sixth, and are marked f 
grees of kindred. numeral figures. 


The person whose relatives are to be reckoned, and his cousin- 
german or first cousin, are, as shown in the table, related in t e 
fourth degree ; there being one degree of ascent to the father an 
another to the common ancestor, the grandfather ; and from 
one of descent to the uncle, and another to the cowsin-germ » 
making in all four degrees. 


A grandson of the brother and a son of the uncle, t, e » 
nephew and a cousin-german, are in equal degree, eing e 
degrees removed. 

A grandson of a cousin-german is in the same ^ 

grandson of a great-uncle, for they are both in the sixth g 

Jkindred. 
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PART IV » 

Of Intestacy. 


25. A man is considered to die intestate in respect of all pto- 
As to what property de- perty of which he has not made a testa- 
ceased considered to have mentary disposition which is capable of 
died intestate. taking effect. 


Illustrations. 


(a.) A has left no will : He has died intestate in respect of the whole 
of his property. 

( 4 .) A has left a will, whereby he has appointed B his executor; but 
the will contains no other provisions ; A has died intestate in respect of the 
distribution of his property. 

l(c.) A has bequeathed his whole property for an illegal purpose : A has 
died intestate in respect of the distribution of his property. 

(d.) A has bequeathed l,ooof, to B and i,ooo/, to the ^ldest"son of C, 
and has made no other bequest ; and has died leaving the sum of 2,oooI 
and no other property. C died before A without having ever had a son : 
A has died intestate in respect of the distribution of i,ooof. 


26. Such properly devolves upon iHe wife or husband, or upon 
Devolution of such- pro- those who are of the kindred of the de- 

perty. ceased, in the order and according o 

the rules herein prescribed. 

Explanation . — The widow is not entitled to the provision here- 
by made for her if, by a valid contract made before her marriage, 
she has been excluded from the distributive share of her husban 
estate ; 

27. Where the intestate has left a widow, if he has also left 

any lineal descendants, one-third ot ms 
Where intestate has left cljall belons; to his widow, and 

widow and lineal descend- . . * ,1 „ shall SO tO his 

ants, or widow and kindred the remaining tWO-thl the 

only, or widow and no lineal descendants, according 
kindred. rules herein contained. 

If he has left no lineal d«cendanh but has left 
of kindred to him, one-half of his property sha S 


* Part IV. (excepting s. 25) does not apply to Parsis, See the Pa 
[ ntestate Succession Act (XXI. of i86s)> 
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and the other half shall go to those who are of kindred to him in 
the order and according to the rules herein contained. 

If he has left none who are of kindred to him, the whole of his 
properly shall belong to his widow : 

28. Where the intestate has left no widow, his property shall 
Where intestate has left go to his lineal descendants or to those 
no widow, and where he has who are of kindred to him, not being 
left no kindred. lineal descendants, according to the rules 

herein contained ; and, if he has left none who are of kindred to him 
it shall go to the Crown. 


PART Y* 


Of the Distribution of an Intestate’s Property : 


(a.) — Where he has left Lineal Descendants, 


29. The 

Rules of distribution 


rules for the distribution of the intestate’s property 
(after deducting the widow’s share, if he 
has left a widow) amongst his lineal des- 
cendants are as follow : — 


30. Where the intestate has left surviving him a child or 
Where intestate has left children, but no more remote lineal des- 

■cbild or children only ; Cendant through a deceased child, the 

property shall belong to his surviving child if there be only one, or 
shall be equally divided among all his surviving children. 

31. Where the intestate has not left surviving him any child. 
Where intestate has left hut has left a grandchild or grand- 

no child, but grandchild or children, and no more remote descendant 
grandchildren ; through a deceased grandchild, the pro- 

perty shall belong to his surviving grandchild it there be only one, 
or shall be equally divided among all his- surviving grandchildren. 

Illustrations. 

(a.) A has three children, and no more — John, Mary, and Henry. 
They all die before the father, John leaving two children, Mary three, 
and Henry four. Afterwards A dies intestate, leaving those nine grand- 
children and no descendant of any deceased grandchild ; Each of his 
grandchildren shall have one-ninth. 


. * Part V. does not apply to Parsis . — See the Parsi Intestate Succession 

Act (XXI. of 186s). s. 8. 
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j- has died leaving no child', then the whole is equally 

divided between the intestate’s five grandchildren— the children oi Tohn 
and Mary, 

(c.) A has two children, and no_ more — John and Mary. John dies 
before his father, leaving his wife pregnant. Then A dies, leaving Mary 
surviving him, and in due time a child of John is born. A’s property is to 
be equally divided between Mary and such posthumous child. 


32. In like manner the properly shall go to the surviving 
Where intestate has left I'neal descendants who are nearest in 
onlv great-grandchildren or degree to the intestate, where they are 
remoter lineal descendants. (jegree of great-grandchildren 

to him, or are all in a more remote degree. 


33. If the intestate has left lineal descendants who do not 

all stand in the same degree of kindred 
to him. and the persons through whom 
the more remote are descended from 
him are dead, the property shall be 
divided into such a number of equal 
shares as may correspond with the 
number of the lineal descendants of the intestate who either stood 
in the nearest degree of kindred to him at his decease, or, having 
been of the like degree of kindred to him. died before him, leaving 
lineal descendants who survived him ; and 

of such shares shall be allotted to each of the lineal 


Where intestate leaves 
lineal descendants not all in 
same degree of kindred to 
him, and those through 
whom the more remote des- 
cend are dead. 


one 


descendants who stood 
intestate at his decease ; 

one of such shares 


in the 
and 


nearest 


degree 


of kindred to the 


shall be allotted in respect of each of 


such deceased lineal descendants ; and 

the share allotted in respect of each of such deceased lineal 
descendants shall belong to his surviving child or children or 
more remote lineal descendants, as the case may be ; such sur- 
viving child or children or more remote lineal descendants 
taking the share which his or their parent or parents 
been entitled to respectively if such parent or parents had sur- 
vived the intestate. 


Illustrations. 

(a.) A had three children, John, Mary and a^nne*sur- 

leaving four children, and Mary died leaving one, and ..e(j to 

vived the father- "" a one-third is alione 

Hrnry, one-third 
Mary’s one child. 


On the death of A intestate, onC' 
to John’s four 


children, and the remaining third to 
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(6.) A left no child, but left eight grandchildren, and two children of 
a deceased grandchild : The property is divided into nine parts, one of 
which is allotted, to each grandchild ; and the remaining one-ninth is 
equally divided between the two great-grandchildren. 

(c.) A has three children, John, Mary, and Henry. John dies leaving 
four children, and one of John’s children dies leaving two children. Mary 
dies leaving One child. A afterwards dies intestate : One-third of his 
property is allotted to Henry ; one-third to Mary’s child ; and one-third is 
divided into four parts, one of which is allotted to each of John’s three 
surviving children, and the remaining part is equally divided between 
John’s two grandchildren. 

(^). — Where the Intestate has left no Lineal Descendants. 


34. Where an intestate has left no lineal descendants, the 


Rules of distribution 
where intestate has left no 
lineal descendants : 


rules for the distribution of his property 
(after deducting the widow's share if he 
has left a widow) are as follow : — 


Where intestate’s father 
living. 


35. If the intestate's father be 
living, he shall succeed to the pro- 
perty. 


30. If the intestate’s father is dead, but the intestate’s mother 
Where intestate’s father is living, and there are also brothers or 
dead, but his mother, bro- sisters of the intestate living, and there- 
thers, and sisters living; jg jjq child living of any deceased 
brother or sister, the mother and each living brother or sister 
shall succeed to the property in equal shares. 


Illustration. 


A dies intestate survived by his mother and two brothers of the fulr 
blood, John and Henry, and a sister Mary, who is the daughter of his 
mother, but not of his father ; The mother takes one-fourth, each brother 
takes one-fourth, and Mary, the sister of half-blood, takes one-fourth. 


87. the intestate’s father is dead, but the intestate’s mo‘ her 

is living, and if any brother or sister, 
and the child or children of any brother 
or sister who may have died in the 
intestate’s lifetime, are also living; 
then the mother and each living brother 
or sister, and the living child or children of each deceased brother 
or sister, shall be entitled to the property in equal shares, such 
children (if more than one) taking in equal shares only the shares 
which their respective parents, would have taken if living at the 
intestate’s death. 


Where intestate’s father 
dead, and his mother, a 
brother or sister, and child- 
ren of any deceased brother 
or sister, living ; 
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Illustration. 

A, the intestate, leaves his mother, his brothers, John and Henry, and 
also one child of a deceased sister Mary, and two children of George, a 
•deceased brother of the half-blood, who was the son of his father, but not 
•of his mother : The mother takes one-fifth, John and Henry each take one- 
fifth, the child of Mary takes one-fifth, and the two children of George 
divide the remaining one-fifth equally between them. 


38. If the intestate's father is dead, but the intestate's mother 

is living, and the brothers and sisters 
are all dead, but all or any of them 
have left children who survived the 
intestate, the mother and the child or 
children of each deceased brother or sister shall be entitled to the 


Where intestate’s father 
dead, and his mother and 
■children' of any deceased 
brother or sister living ; 


properly in equal shares, such children (if more than one) taking 
in equal shares only the shares which their respective parents 
would have taken if living at the intestate’s death. 


' Illustration, 

A, the intestate, leaves no brother or sister, but leaves his mother and 
one child of a deceased sister Mary, and two children of a deceased brother 
-George; The mother takes one-third, the child of Mary takes one-third, 
■and the children of George divide the remaining one-third equally between 
them. 


39. If the intestate's father is dead, but the intestate’s mojer 
. is living and there is neither brother 
Where intestate’s father . nV,;M nf anv brother Of 

dead, but his mother living, nor SISter nor ch m y chall 

and no brother, sister, sister of the intestate, the proper y 


nephew, or niece ; 


belong to the mother. 


40. Where the intestate has left neither lineal descendant, 

, nor father, nor mother, the property is 
Where intestate has left , between his brothers 

neither lineal descendant, nor divided equally ‘between i. 
father, nor mother : and sisters and the child or children 

such of them as may have died before him, ! ^"betr res- 

than one) taking in equal shares only the shales , death, 

peclive parents would have taken 11 living at the tntestate s death. 

41. If the intestate V-f ‘I 

neSr,i:.'5’'1'.scSa.t' thra^'n Te^ne S 

parent, nor brother, of his relatives who are^ 


nor 
'dor sister : 


degree of kindred to him. 
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Illustrations. 

{a.) A, the intestate, has left a grandfather and a grandmother, and 
no other relative standing in the same or a nearer degree of kindred to 
him. They, being in the second degree, will be entitled to the property in 
equal shares, exclusive of any uncle or aunt of the intestate, uncles and 
aunts being only in the third degree. 

(6 ) A, the intestate, has left a great-grandfather or great-grandmother 
and uncles and aunts, and no other relative standing in the same or a nearer 
degree of kindred to him ; All of these, being in the third degree, shall take- 
equal shares. 

(c.) A, the intestate, left a great-grandfather, and uncle and a nephew, 
but no relative standing in a nearer degree of kindred to him ; All of these, 
being in the third degree, shall take equal shares. 

Ten children of one brother or sister of the intestate, and one- 
child of another brother or sister of the intestate, constitute the class of 
relatives of the nearest degree of kindred to him. They shall each takd 
one-eleventh of the property . 

42. Where a distributive share in the property of a person who 
Children’s advancements has died intestate shall be claimed by a 
not brought into hotchpot. child, or any descendant of a child, of 
such person, no money or other property which the intestate may,, 
during his life, have paid, given, or settled to, or for the advancement 
of the child by wnom or by whose descendant the claim is made, 
shall be taken into account in estimating such distributive share. 


PART VI. 

Of the Effect of Markiage and Marriage settlements 

ON Property. 

43* The husband surviving his wife has the same rights in 
* Rights of widower and respect of her properly if she die in- 
widow respectively. testate as the widow has in respect of 

her husband’s property if he die intestate. 

44. If a person whose domicile is not in British India marries 

Effect of marriage between !" ^ Person Whose domicile 

.person domiciled, and one 'S HI British India, neither parly acquires 
not domiciled, in British by the marriage any rights in respect of 
” any property of the other party not com- 


■* S. 43 does not apply to Parsis— See the Pars! Intestate Successidii 
Act (XXI. of i 86 s). 3. 8 . 
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prised in a settlement made previous to the marriage, which he or she 
would not acquire thereby if both were domiciled in British India at 
toe lime of the marriage. 


45. The property of a minor may be settled in contemplation 
Settlement of minor’s of marriage, provided the settlement be 
KSfage by the minor with the approbation 

of the minor’s father, or if he be dead or. 
.absent from British India, with the approbation of the High Court. 


PART VII.* 

Of Wills and Codicils. 

Persons capable of mak- 46. Every person of Sound mind 

ing wills. and not a minor may dispose of bis 

property by will. 

Explanation /. — A married woman may dispose by will of 
any property which she could alienate by her own act during her life. 

Explanation 2 . — ^Persons who are deaf, or dumb, or blind, are 
mot thereby incapacitated for making a svill if they are able to know 
"what they do by it. 

Explanaiton j. — One who is ordinarily insane may make a 
will during an interval m which he is of sound mind. 

Explanation 4 . — No person can make a will while be is in 
-such a state of mind, whether arising from drunkenness, or from 
illness from any other cause, that he does not know what he is 
doing. 

Illustrations. 

(a.) A can perceive what is going on in his immediate neighbourhood, 
and can answer familiar questions, but has not a competent understanding 
as to the nature of his property or the persons who are of kindred to him, 
or in whose favour it would be proper that be should make his will; A 
cannot make a valid will. 

(A) A executes an instrument purporting to be his will, but he does no 
understand the nature of the instrument, nor the effect of its provisions. 
This instrument is not a valid will. 

(c.) A, being very feeble and debilitated, but capable of exercising a 
Judgment as to the proper mode of disposing of bis property, makes a will : 
This is a valid will, 

• Of Part VII., ss. 46, 48, and 49 apply to the wills of Hindus, Jainas 
,’Sikhs, and Buddhists in the Lower Provinces of Bengal, and in the .town 
■of Madras and Bombay.— Nee the Hindu Wills Act (XXI. of 1870), s. 2. 
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47. A father, whatever his age may be, may, by will, appoint a 

guardian or guardians for his child 
during minority. 


Testamentary guardian. 


48. A will or any part of a will, the making of which has been 
Will obtained by fraud, caused by fraud or coercion, or by such 
^erdon, or importunity, Importunily as takes away the free agency 

of the testator, is void. 


lllustraiions,. 

{a.) A falsely and knowingly^represents to the testator that the testa- 
tor’s only child is dead, or that he has done some undutifui act, and thereby 
induces the testator to make a will in his (A’s) favour ; such will has been 
•obtained by fraud, and is invalid. 

{b.) A, by fraud and deception, prevails upon the testator to bequeath a 
legacy to him : The bequest is void. 

(c.) A, being a prisoner by lawful authority, makes his will ; The will 
is not invalid by reason of the imprisonment. 

(d ) A threatens to shoot B, or to burn his house, or to cause him to be 
arrested on a criminal charge unless he makes a bequest in favour of C. B, 
in consequence, makes a bequest in favour of C : The bequest is void, the 
'makfhg of it having been caused by coercion. 

(e.) A being of sufficient intellect, if undisturbed by the influence of 
others, to make a will, yet, being so much under the control of B that he is 
‘ not a free agent, makes a will dictated by B. It appears that he would not 
have executed the. will but for fear of B: The will is invalid. 

(/.) A, being in so feeble a state of health as to be unable to resist 
. importunity, is pressed by B to make a will of a certain purport, and does 
. -SO merely to purchase peace, and in submission to B ; The will is invalid. 

(g.) A being in such a state of health as to be capable of exercising 
his own judgment and volition, B uses urgent intercession and persuasion 
with him to induce him to make a will of a certain purport. A, in con~ 
sequence of the intercession, and persuasion, but in the free exercise of his 
judgment and volition, makes his will in the manner recommended by B- 
The will is not rendered invalid by the intercession and persuasion of B. 

{h ) A, with a view to obtaining a leg&cy from B, pays him attention 
and flatters him, and thereby produces in him a capricious plartiality to A. 
B, in consequence of such attention and flattery, makes his will, by which 
he leaves a legacy to A: The bequest is not rendered invalid bv the atten- 
tion and flattery of A. 

49. A will is liable to be revoked or altered by the maker of 
Will may be revoked or any time when he is competent "to * 

-altered. dispose of his property by will. 
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PART VllL* 

Of the Execution of Unprivileged Wills, 

50. Every testator, not being a soldier employed in an ex- 
Exccution of unprivileged pedilion or engaged in actual warfareor 

a mariner at sea, must execute his will 
acc )rding to the following rules: — 

First .' — The testator shall sign or shall affix his mark to the will, 
or it shall be signed by some other person in his presence and by 
his direction. 

Hicond , — The signature or mark of the testator, or the signature 
of the person signing for him, shall be so placed that it shall appear 
that it was intended thereby to give effect to the writing as a will. 

Third . — The will shall be attested by two or more witnesses, 
each of ‘whom must have seen the testator sign or affix his mark to 
the will, or have seen some other person sign the will in the 
presence and by the direction of the testator, or have received 
from the testator a personal acknowledgment of his signature 
or mark, or of the signature of such other person ; and each of the 
witnesses must sign the will In the presence of the testator, f but it 
shall not be necessary that more than one witness be present at the 
same time, and no particular form of attestation shall be necessary, 

51. If a testator, in a will or codicil duly attested, refers to 
Incorporation of papers any Other document then actually writ 

by reference. ten, as expressing any part of his inten- 

tions, such documents shall be considered as forming a part of the 
will or codicil in which it is referred to. 


PART IX. 1 
Of Privileged Wills. 

52. Any soldier being employed in an expedition, or en^ged 

in actual warfare, or any mariner being 
Privileged will. jf jjg.-jjas completed the age 


* Part VIII, applies to the wills of Hindus. Jainas, S'khs, Bud^hjsto 
in the Lower Provinces of Bengal, and in the owns of Madras ana 
Bombay . — See the Hindu Wills Act (XXL of 1870) s. 3 . 
t 3 N.-W. P. 35. 
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of eighteen years, dispose of his property by a will made as is 
mentioned in section 53 . 

Such wills are called privileged wills. 

Illustrations. 

(a.^ A, the surgeon of a regiment, is actually employed in an expedi- 
tion. He is a soldier actually employed in an expedition, and can make a 
privileged will. 

(A.j A is at sea in a merchant-ship, of which he is the purser. He is 
a mariner, and, being at sea, can make a privileged will. 

(c.) A a soldier, serving in the field against insurgents, is a soldier 
engaged in actual warfare, and as such can make a privileged will. 

{d.) A, a mariner of a ship in the course of a voyage, is temporarily on 
shore while she is lying in harbour He is, in the sense of the words used 
in this clause, a mariner at sea, and can make a privileged will. 

(e.) A, an admira’ who commands a naval force but who lives on shore, 
and only occasionally goes on board his ship, is not considered as at sea, 
and cannot make a privileged will. 

(/.) A mariner serving on a military expedition, but not being at sea, 
is considered as a soldier, and can make a privileged will. 

Mode of making, and 53. Privileged wills may be in 

rules for executing, privi- writing, or may be made by word of 
leged wills. mouth. 

Tue execution of them shall be governed by the following 
rules ; — 

JStrsi . — The will may be written wholly by the testator with 
his own hand. In such case it need not be signed nor attested. 

Second . — It may be written wholly or in part by another 
person, and signed by the testator. In such case it need not be 
attested. 

Third . — If the instrument purporting to be a will is written 
wholly or in part by another person, and is not signed by the testa- 
tor, it shall be considered to be his will if it be shown that it was 
written by the testator’s directions, or that he recognized it as his 
will. 

If it appear on the face of the instrument that the execution of 
it in the manner intended by him was not completed, the instru- 
ment shall not, by reason of that circumstance, be invalid, provid- 
ed that his non-execution of it can be reasonably ascribed to some 
cause other than the abandonment of the testamentary intentions 
expressed in the instrument. 

Act X,, 1865.-3, 
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j FoHrlk.-^lUh^ soldier or mariner shail have n-rjifen instructions 
for.tha preparation of his will, but shall have died before it could 

cLSrhis'will''""''' ’ instructions shall be considered to 


Fifth, If the soldier or mariner shall, in the presence of two 
witnesses, have given verbal instructions for the preparation of his 
will, and they shall have been reduced into writing in his lifetime, 
but he shall have died before the instrument could be prepared 
and executed, such instructions shall be considered to constitute 
his will, although they may not have been reduced into writing in 
his presence, nor read over to him. 

Sixth — Such soldier or mariner as aforesaid may make a will 
by word of mouth by declaring his intentions before two witnesses 
present at the same time, 

Stveiilh . — A will made by word of mouth shall be null at the 
expiration of one month after the testator shall have ceased to be 
entitled to make a privileged will. 


PART X.* 


Of the Attestation, Revocation, Alteration, and Revival of 

Wills. 


54. A will shall not be considered as insufiSciently attested by 

Effect of gift to attesting reason of any benefit thereby given, either 

witness. by way of bequest or by way of appoint- 

ment, to any person attesting it, or to his or her wife or husband ; 

but the bequest or appointment shall be void so far as con- 
cerns the person so attesting, or the wife or husband of such pet* 
son, or any person claiming under either of them. 

Expianation. — A legatee under a will does not lose his legacy 
by attesting a codicil which confirms the will. 


55. No person, by 

Witness not disqualified 
by interest or by being ex- 
ecutor. 


reason of interest in, or of his being an 
executor of, a will, is disqualified as a 
witness to prove the execution 
will, or to prove the validity or 
ty thereof. 


of the 
invalid! 


* Of Part X.. ss. 55 and 57 to 60 (both inclusive) apply to ‘b® wills of 
Hindus, Jainas, Sikhs, and Buddhists in the Lower g 

and in the towns of Madras and Bombay . — See the Hindu 
(XXI, of 1870), s. 2. 
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58. Every will shall be revoked by the marriage of the maker, 
Revocation -oi will by except a Will ihide in exercise of a 
testator’s marriage. power of appointment, when the property 

over which the power of appointment is exercised would not, in 
default of such appointment, pass to his or her executor or ad- 
ministrator, or to the person entitled in case of intestacy. 

Explanation . — Where a man is invested with power to deter- 
Power of appointment mine the disposition of property of which 
•defined. he is not the owner, he is said to have 

power to appoint such property. 

57 . No unprivileged will or codicil, nor any part thereof, shall 
Revocation of unprivi- be revoked otherwise than by marriage, 

leged will or codicil. Or by another will or codicil, or by some 

writing declaring an intention to revoke the same, and executed in 
the manner in which an unprivileged will is hereinbefore required 
•to be executed, or by the burning, tearing, or otherwise destroying’ 
the same by the testator, or by some person in his presence and by 
his direction, with the intention of revoking the same. 

Illustrations, 

(a.) A has made an unprivileged will. Afterwards A makes another 
unprivileged will which purports to revoke the first. This is a revocation. 

(6.) A has made an unprivileged will. Afterwards A, being entitled to 
make a. privileged will, makes a privileged will, which purports to revoke 
his unprivileged will. This is a revocation. 

58. No obliteration, interlineation, or other alteration made 
Effect of obliteration, in- >0 any unprivileged will after the execu- 

terlineation, or alteration in tion thereof shall have any effect, except 
unprivileged will. SO far as the words or. meaning of the 

will shall have been thereby rendered illegible or undiscernible, 
unless such alteration shall be executed in like manner as 
hereinbefore is required for the execution of the will ; save that 
the will, as so altered, shall be deemed to be duly executed 
if the signature of the testator and the subscription of the wit- 
nesses be made in the margin or on some other part of the will 
opposite or near to such alteration or at the foot or end of, or 
opposite to, a memorandum referring to such alteration, and writ- 
ten at the end or some other part of the will. 

58. A privileged will or codicil maybe revoked by the testa- 
Revocation of privileged by an unprivileged will or- codicil 
Viii or codicil. or by any act expressing an intention to 
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revoke it, and accompanied with such formalities as would be 
sufficient to give validity to a privileged will, or by .the bumina 
tearing, or otherwise destroying the same by the testator, or by 
some person in his presence and by his direction, with the inten- 
tion or revoking the same. 


Explanation. In order to the revocation of a privileged will 
or codicil by an act accompanied with such tormalities as would 
be sufficient to give validity to a privileged will, it is not necessiiy 
that the testator should, at the time of doing that act, be in a situa- 
tion which entitles him to make a privileged will. 


60. No unprivileged will or codicil, nor any part thereof} 
Revival of unprivileged Which shall be in any manner revoked, 
whl, shall be revived otherwise than by the 

re-execution thereof, or by a codicil executed in manner herein- 
before required, and showing an intention to revive the same; 

and when any will or codicil which shall be partly revoked, 
u 4 , f t -11 afterwards wholly revoked, shall be 

Extent of revival of will . , , . / . n j 

or codicil partly revoked, revived, such revival shall not extend to 

and afterwards wholly re- SO much thereof as Shall have been re- 

voked before the revocation of the whole 
thereof, unless an intention to the contrary shall be shown by the 
will or codicil. 


PART XL* 


Of THE CONSTKUCTION OF WlLLS. 

61. It is not necessary that any technical words or terms of 
... j art shall be used in a will, but only that 

or mg o wi . wording shall be such that the inten- 

tions of the testator can be known therefrom. 


62. For the purpose of determining questions as to what 
Enquiries to determine person or what property is denoted by 
questions as to object or any words used in a will, a Court musi 
subject of will. enquire into every material fact relating 

to the persons who claim to be interested under such will, the pro- 
perty which is claimed as the subject of disposition, the circum- 


* Of Part XI., ss. 6i -77 (both inclusive), 82, 83, 85 , ^nd 88 to 9^ 
inclusive), apply to the wills of Hindus, Jainas, Sikhs, and Buddhists in 
Lower Provinces of Bengal, and in the towns of Madras and Bombay. 
See the Hindu Wills Act (XXI. of 1870), s. 2. 
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stances of the testator and of his family, and into every fact, a 
knowledge of which may conduce to the right application of the 
words which the testator has used. 

Illustrations. 

(n.) A, by his will, bequeaths i.ooo rupees to his eldest son,* or to his 
youngest grandchild, or to his cousin Mary. A Court may make inquiry 
in order to ascertain to what person the description in the will applies. 

{b.) A, by his will, leaves to B “ his estate called Black Acre." It may 
be necessary to take evidence in order to ascertain what is the subject-matter 
of the bequest ; that is to say, what estate of the testator's is called Black 
Acre. 

(t.) A, by his will, leaves to B, " the estate which he purchased of C." 
It may be necessary to take evidence in order to ascertain what estate the 
testator purchased of C. 

63 . Where the words used in the will to designate or describe a 
Misnomer or mis-descrip« legatee, or a class of legatees, sufficiently 
:tion of object. show what is meant, an error in the 

name or description shall not prevent the legacy from taking effect. 

A mistake in the name of a legatee may be corrected by a 
description of him, and a mistake in the description of a legatee 
may be corrected by the name. 

Illustrations. 

(a ) A bequeaths a legacy "to Thomas, the second son"* of his brother 
John.” The testator has an only brother, named John, who has no son 
named Thomas, but has a second son whose name is William. William 
•shall have the legacy. 

(A) A bequeaths a legacy " to Thomas, the second son of his brother 
John.” The testator has an only brother, named John, whose first son is 
named Thomas, and whose second son is named William. Thomas shall 
have the legacy. 

(c.) The testator bequeaths his property " to A and B, the legitimate 
children of C.” C has no legitimate child, but has two illegitimate children, 

A and B. The bequest to A and B takes effect, although they are illegi- 
timate. 


* In applying ss. 62, 63, 92, 96, 98, 99, too, loi, io2, and 103 of the 
said Succession Act to wills and codicils made under this Act (XXI. of 
1870), the words, “ son," " sons," “ child," and “ children,” shall be deemed 
to include an adopted child ; and the word " grandchildren " shall be deemed 
to include the children, whether adopted or natural-born, of a child 
whether adopted or natural-born ; and the expression, "daughter-in-law" 
s^ll be deemed to include the wife of an adopted son.— Hindu Wills Act 
fXXI. of 1870), s. 6. 
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(«?.) The testator gives his residuary estate to be divided among " his 
seven children /’* and, proceeding to enumerate them, mentions six names 
only. The omission shall not prevent the seventh child from taking a 
share with the others. 

(e.) The testator, having six grandchildren,* makes a bequest to " his 
six grandchildren,” and, proceeding to mention them by their Christian 
names, mentions one twice over, omitting another altogether. The one 
whose name is not mentioned shall take a share with the others. 

(/.) The testator bequeaths “ 1,000 rupees to each of the three chil- 
dren* of A.” At the ^date of the will, A has four children. Each of these 
four children shall, if he survives the testator, receive a legacy of i,ooo 
rupees. 

64 . Where any word material to the full expression of the 
When words may be sup- meaning has been omitted, it may be 
plied. supplied by the context. 


Illustration. 


The testator gives a legacy of “ five hundred ” to his daughter A, and 
a legacy of “ five hundred rupees” to his daughter B. A shall take a legacy 
of five hundred rupees. 

65 . If the thing which the testator intended to bequeath can 
Rejection of • erroneous be sufficiently identified from the des- 
particulars in description of ctiption of it given in the Will, but some 
subject. ^ parts of the description do not apply, such 

parts of the description shall be rejected as erroneous, and the be- 
quest shall take effect. 

Illustrations. 


(a.) A bequeaths to B, “ his marsh-lands lying in L, and in the occu- 
pation of X.” The testator had marsh-lands lying in L, but 
lands in the occupation of X. The words ‘‘ in the occupation or A s 
be rejected as erroneous, and the marsh-lands of the testator lying in s 
pass by the bequest. 

(b.) The testator bequeaths to A “ his zemindary of Rampur. 
an estate at Rampur, but it was a taluq, and not a zemindari. 
passes by this bequest. 


66 . If the will mentions several circumstances as descriptive 
When part.oe desc.ipH.n of .ha thing which .he “ 


or the tning wmuu me 
bequeath, and there is any prope y 
ueuuf.. his^ in respect of which all ^bose circum- 
stances exist, the bequest shall be considered as limite to ^ — 


may not be rejected as erro- 
neous. 


* See the Hindu Wills Act (XXI. of 1870), s. 6 (reproduced at foot- 
note of p. 23, supra.) 
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petty, and it shall not be lawful to reject any part of the descrip- 
tion as erroneous, because the testator had other property to which 
such part of the description does not apply. 

Explanation . — ^In judging whether a case falls within the 
meaning of this section, any words which would be liable to rejec- 
tion under section 65 are to be considered as struck out of the will. 


lUtistrations. 

{a.) A bequeaths to B “ his marsh-lands lying in L, and in the occupa* 
tion of X” the testator had marsh-lands lying in L, some of which were 
in the occupaiion of X, and some not in the occupation of X. The bequest 
shall be considered as limited to such of the testator's marsh-lands lying 
in L as were in the occupation of X. 

( 6 .) A bequeaths to B “ his marsh-lands lying in L, and in the 
occupation of X, comprising 1,000 bighas of land.” The testator had marsh- 
lands lying in L, some of which were in the occupation of X. and some not 
in the occupation of X. The measurement is wholly inapplicable to the 
marsh-lands of either class, or to the whole taken together. The measure- 
ment shall be considered as struck out of the will, and such of the testator’s 
marsh-lands lying in L as were in the occupation of X shall alone pass by 
the bequest. 

07 . Where the words of the will are unambiguous, but it is 
Extrinsic evidence admls- found by extrinsic evidence that they 
sible in cases of latent ambi- admit of applications. One only of which 

can have been intended by the testator, 
extrinsic evidence may be taken to show which of these applica- 
tions was intended. 


Illustrations. 

(a.) A man, having two cousins of the name of Mary, bequeaths a sum 
of money to ” his cousin Mary.” It appears that there are two persons, 
•each answering the description in the will. That description, therefore, 
admits of two applications, only one of which can have been intended by 
the testator. Evidence is admissible to show which of the two applications 
was intended. 

{ 6 ) A, by his will, leaves to B “ his estate called Sultanpur Khurd." 
It turns out that he had two estates called Sultanpur Khurd : Evidence is 
•admissible to show which estate was intended. 

68. Where there is an ambiguity or deficiency on the face 
Extrinsic evidence inad- of the will, no extrinsic evidedce as to 
•missibie in casesof patent the intentions of the testator shall he 
ambigmty or deficiency. admitted. 
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Illustrations. 

(fl.) A man has an aunt Caroline and a cousin Mary, and has no aunt 
of the name of Mary. By his will he bequeaths i,ooo rupees to “ his aunt 
Caroline ” and i ,000 rupees to " his cousin Mary,” and afterwards, bequeaths 
2,000 rupees to “ his before-mentioned aunt Mary.” There is no person to 
whom the description given in the will can apply, and evidence is not ad- 
missible to show who was meant by " his before-mentioned aunt Mary." 
The bequest is therefore void for uncertainty under section 76. 

{b ) A bequeaths t,ooo rupees to , leaving a blank for the name 
of the legatee. Evidence is not admissible to show what name the testator 
intended to insert. 

{c.) A bequeaths to B rupees, or “ his estate of Evi- 

dence is not admissible to show what sum or what estate the testator in- 
tended to insert. 


69. The meaning of any clause in a will is to be collected 
Meaning of clause to be the entire instrument, and all its 

collected from entire will. parts are to be construed with reference 
to each other ; and for this purpose a codicil is 10 be considered as 
part of the will. 

IllusiraHons. 


(a' The testator gives to B a specific fund or property at the death of 
Ai and, by a subsequent clause, gives the whole of his property to A. The 
effect of the several clauses taken together is to vest the specific fund or 
property in A for life, and after his decease in B ; it appearing from the 
bequest to B that the testator meant to use, in a restricted sense, the words 
in which he describes what he gives to A. 

(6.) Where a testator, haring an estate, one part of which is called 
Black Acre, bequeaths the whole of bis estate to A, and in another part of 
his will bequeaths Black Acre to B, the latter bequest is to be read as an 
exception out of the first, as if he had said “ 1 give Black Acre to B, and all 
the rest of my estate to A.” 


70 . General words 


may be understood In a restricted sense 
where it may be collected from the will 
that the testator meant to use them in 
a restricted sense ; and words may be 

understood in a wider sense than that 

?hich they usually bear where it may be collected from the other 
rords of the will that the testator meant to use them in such wider 
ense. 


When words 
understood in 
sense, and when 
wider than usual 


may be 
restricted 
in sense 


Illustrations. 


(a.) A testator gives to A " his farm in the Hon of B 

- ■ Part of the faft” «« <^1^® occupation or o- 


"all his marsh-lands in L,” Part of the farm ... 1 1, jn 

consists of marsh-lands in L, and the testator also has othe 
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L. The general words, " all his marsh-lands in L,” are restricted by the 
gift to A. A takes the whole of the farm in the occupation of B, including 
that portion of the farm which consists of marsh-lands in L. 

(6 • The testator (a sailor on ship-board) bequeathed to his mother 
his gold ring, buttons, and chest of clothes, and to his friend A a ship- 
mate) his red box, clasp-knife, and all things not before bequeathed. The 
testator’s share in a house does not pass to A under this bequest. 

(c.) A, by his will, bequeathed to B all his house-hold furniture plate, 
linen, china, books, pictures, and all other goods of whatever kind; and 
afterwards bequeathed to B a specified part of Hi'< property, Under the 
first bequest, B is entitled only to such articles of the testator's as are of 
the same nature with the articles therein enumerated. 

71- Where a clause is suscep'.iblc of two meanings, accord- 
which of two possible ‘ng to One of wiiich it lias some effect, 
constructions preferred. and according 10 the Other it can have 

none, the former is to be preferred. 

72. No part of a will is to be rejected as destitute of raean- 
No part rejected if it can '"g if it is possible to put a reasonable 

be reasonably construed. construction upon it. 

73. If the same words occur in different parts of the same 

Interpretation of words '^ey must be taken to have been 

repeated in different parts used everywhere in the same sense, un- 
will* less there appears an intention to the 

contrary. 

74 . The Intention of the testator is not to be set aside, be- 
Testator’s intention to be Cause it cannot take effect to the full 

effectuated as far as possible, extent, but effect is tO be given tO it as 

far as possible. 

Illustration. 


The testator, by a will made on his death-bed, bequeathed all his pro- 
perty to C D for life, and after his decease to a certain hospital. The 
intention of the testator cannot take effect to its full extent, because the 
gift to the hospital is void under section 105, but it shall take effect so far 
as regards the gift to C D. 

75. Where two clauses or gifts in a will are irreconcilable, 
The last of two inconsist- SO that they cannot possibly stand to- 
ent clauses prevails. gether, the last shall prevail. 


Illustrations. 

(a.) The testator, by the first clause of his will leaves his estate of 
Kaninagar " to A,” and, by the last clause of his will, leaves it " to B, and . 
not to A.' B shall have it. 
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(6.) If a man, at the commencement of his will, gives his house to A. 
and at Ihe close of it directs that his house shall be sold, and the proceeds 
invested for the benefit of B, the latter disposition shall prevail. 


Will or bequest void for 
uncertainty. 


70. A v?ill or bequest not expres- 
sive of any definite intention is void for- 
uncertainly. 

Itlustrntion. 

If a testator says, " 1 bequeath goods to A;" or " I bequeath to A;” 
or " I leave to A all the goods mentioned in a schedule.” and no schedule 
is found ; or, " ( bequeath ‘ money,' ‘ wheat,’ ‘ oil,’ ” or the like, without 
saying how much, this is void. 

77. The description contained in a will of property, the subject 

, , ... . . ^ of gift, shall, unless a contrary intention 

Words describing subject « » ^ deemed to refer to- 

refer to property answering appear u) me >nii, ui. u 

description at testator’s and comprise the property answering mat 

death. description at the death of the testator. 

78. Unle.ss a contrary intention shall appear by the will, a. 
Power of appointment bcquest of the estate of the ‘estamr sha 

executed by general bequest, be construed to include any y 

which he may have power to appoint by will to any o jec 
he may think proper, and shall operate as an execution of sue ^ 

power ; 

and a bequest of property described 
shall be construed to include any property to which such P 
tion may extend, which he may have power to appoint J 
any object he may think proper, and shall operate as an 
of such power. 

79. Where property is bequeathed 

Qiirh nf certain objects as a specine 
Implied gift to objects of ,. or for the benefit' 

power in default of appoint- person shall pp ’ nmnortions as 
ment. of certain objects in such 

a specified person shall appoint, and the "gj iJJen by the 

the event of no appointment being made, if ‘be P . ? ^ of the 
will be not exercised, the property belongs to all the objects 

power in equal shares. 

Jllusiration. 
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80. Where a bequest is made to the " heirs ” or “ right heus,” 
Bequest to ‘heirs,” &c., or “ relations " Or " nearest relations," or 
of particular person without “ family," or ” kindred," or “ nearest of 
qualifying terms. u next of kin," of & particular 

person, without any qualifying terms, and the class so designated 
forms the direct and independent object of the bequest, the pro- 
perty bequeathed shall be distributed as if it had belonged to 
such person, and he had died, intestate in respect of it leaving assets 
for the payment of his debts independently of such property. 

Illustrations. 

(o ) A leaves his property ” to his own nearest relation.” The pro . 
perty goes to those who would be entitled to it if A had died intestate, 
leaving assets for the payment of his debts independently of such property. 

(fi.) A bequeaths 10,000 rupees "to B for his life, and after (he death 
of B to his own right heirs.” The legacy after B's death belongs to those who 
would be entitled to it if it had formed part of A’s unbequeathod property. 

(c.) A leaves his property to B ; but, if B dies before him, to B's next 
of kin. B dies before A. The property devolves as if it had belonged to 
B, and he had died intestate, leaving assets for the payment of his debts, 
independently of such property. 

(d.) A leaves 10,000 rupess " to B for his life, and, after his decease 
to the heirs of C.” The legacy goes as if it had belonged to C, and he had 
died intestate, leaving assets for the payment of his debts independently of 
the legacy. 

8 l. Where a bequest is made to the “ representatives," or' 
Bequest to ” Representa- " legal representatives.” or ” personal 
tives,” &C., of particular representatives," or “ executors or ad- 

ministrators," of a particular person, and 
the class so designated forms the direct and independent object of 
the bequest, the property bequeathed shall be distributed as if it 
had belonged to such person, and he had died intestate in respect 
of it. 


Illustration. 

A bequest is made to the ” legal representative ” of A. A has died 
intestate and insolvent. B is his administrator. B is entitled to receive 
the legacy, and shall apply it in the first place to the discharge of such part 
of A’s debts as may remain unpaid s If there be any surplus, B shall pay 
it to those persons who, at A’s death, would have been entitled to receive 
any property of A’s which might remain after payment of his debts, or to 
the representatives of such persons. 
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82 .* Where property is bequeathed to any person, he is 
Bequest without words of entitled to the whole interest of the 
limitation. testator therein unless it appears from 

•tne will that only a restricted interest was intended for him. 


83.* Where property is bequeathed to a person, with a 

Bequest in alternative. Request in the alternative to another 

person or to a class of persons, if a con- 
rary intention does not appear by the will, the legatee first named 
•shall be entitled to the legacy if he be alive at the time when it 
takes efifect ; but, if he be then dead, the person or class of persons 
named in the second branch of the alternative shall take the legacy. 


Illustrations. 

(a.) A bequest is made to A or to B. A survives the testator. B takes 
nothing. 

{b ) A bequest is made to A or to B. A dies after the date of the ivill 
and before the testator. The legacy goes to B. 

ic.) A bequest is made to A or to B. A is dead at the date of the will, 
The legacy goes to B. 

{d.) Property is bequeathed to A or his heirs. A survives the testator. 
A takes the property absolutely. 

(e.) Property is bequeathed to A or his nearest of kin. A dies in the 
lifetime of the testator. Upon the death of the testator, the bequest to A’s 
nearest of kin takes effect. 

(/.) Property is bequeathed to A for life, and after his death to B or 
his heirs. A and B survive the testator. B dies in A’s lifetime. Upon 
As death, the bequest to the heirs of B takes effect. 

ig.) Property is bequeathed to A for life, and after his death to B or 
his heirs. B dies in the testator’s lifetime. A survives the testator. 
Upon A’s death, the bequest to the heirs of B takes effect, 

84. Where property is bequeathed to a person, and words are 
Effect of words describing added which describe a class of persons, 
a class added to bequest to but do not denote them as direct objects 
a person. ^ distinct and independent gift, such 

person is entitled to the whole interest of the testator therein unless 
a contrary intention appears by the will. 


* Ss. 82 and 83 apply to the wills of Hindus, &c,, in j„ 

of Bengal, and in the towns of Madras and Bombay.— the ni 
Wills Act (XXI. of 1870), s. 2. 
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fa.) A bequest is made — 

to A and his children, 

to A and his children by his present wife, 

to A and his heirs, 

to A and the heirs of his body, 

to A and the heirs male of his body, 

to A and the heirs female of his body, 

to A and his issue, 

to A and his family, 

to A and his descendants, 

to A and his representatives, 

to A and his personal representatives, 

to A, his executors, and administrators ; 

In each of these cases, A takes the rvhole interest which the testator 
had in the property. 

lb.) A bequest is made to A and his brothers. A and his brothers are 
jointly entitled to the legacy. 

(c.) A bequest is made to A for life, and after his death to his issue. 
At the death of A the property belongs in equal shares to all persons who 
shall then answer the description of issue of A. 


85 .* Where a bequest is made to a class of persons under a 
Bequest to classof persons general description only, no one to whom 
under general description the words of the description are not, in 

their ordinary sense, applicable shall 
take the legacy. 


86. The word children ” in a will applies only to lineal 


Construction of terras. 


descendants in the first degree, the word 
“grandchildren” applies only to lineal 
descendants in the second degree, of the person whose “ children ” 
or “grandchildren ” are spoken of; 


the words “nephews” and “nieces” apply only to children 
of brothers or sisters ; 


* S, 85 applies to the wills of Hindus, &c,, in the Lower Provinces of 
Bengal and in the towns of Madras and Bombay . — Sec the Hindu Wills 
Act (XXI. of 1870), s. 2. 
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the words “ cousins," or “ first cousins,” or “ cousins-german,” 
apply only to cnildren of brothers or of sisters of the father or 
mother of the person whose “cousins," or “first cousins,” or 
“ cousins-gcrman " are spoken of; 

the words “ first cousins once removed ” apply only to children 
of cousins-german, or to cousins-german of a parent of the person 
wijose “ first cousins once removed" are spoken of; 

the words “ second cousins " apply only to grandchildren of 
brothers or of sisters of the grandfather or grandmother of the 
person whose “second cousins” are spoken of; 

the words “issue” and “descendants” apply to 

descendants whatever of the person whose “issue or deseno- 

ants ” are spoken of. 

Words expressive of collateral relationship apply alike to re- 
latives of full and of half-blood. 


All words expressive of relationship apply to a 
womb who is afterwards born alive. 


child in the 


87 . In the absence of ariy child w 

will, the term cnuu, > 

Words expressing rcla- „ aanfrhter.” or any word which express- 

tionship denote only Jepri- -„iL;nnshiD is tO be understood aS 
timatc relatives, or, fading eS relationship, IS to 

f,rr="hcr" is such legi.ima.e rehW 

a purson who has acquired, at the date of the will, the reputahon 
being such relative. 

Illustrations. 

(a.) A, having three children, B, C, and D, o w divided 

legitimate, and D is illegitimate, leaves hts prop Y j scares 

among his children.” The property bslongs to B ana u 

to the exclusion of D. . , i, u-c acquired the repu- 

(b.) A, having a niece of niece, bequeaths a sum 

tation of being his niece, and having no legitim j ^ ^ the legacy, 
of money to his niece. The illegitimate niece - as one 

(c.) A, having in his will ® ‘'to his said children.” B 

of them B, who is illegitimate, eaves » *°tin,ate children, 
will take a share in the legacy along with the legitim^ 

(rZ.) A leaves a legacy to the had, , at the date of the 

none but illegitimate o>>ldren. AH «iose ^ objects of 

will, acquired the reputation of being the cnii 

gift. 
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{e.) A bequeathed a legacy to ‘Hhe children of B.” B never had any 
legitimate child. C and D had, at the date of the will, acquired the reputa- 
tion of being children of B. After the date of the will, and before the 
death of the testator, E and F were born, and acquired the reputation of 
being children of B. Only C and D are objects of the bequest. 

(/. ) A makes a bequest in favour of his child by a certain woman, not 
his wife. B had acquired, at the date of the will, the reputation of being 
the child of A by the woman designated. B takes the legacy. 

{g.) A makes a bequest in favour of his child to be born of a woman, 
who never becomes his wife. The bequest is void. 

[ft.) A makes a bequest in favour of the child of which a certain woman, 
not married to him, is pregnant. The bequest is valid. 

88.* Where a will purports to make two bequests to the same 
Rules of construction where person, and a question arises whether 
will purports to make two the testator intended to make the second 
bequests to same person. bequest instead of, Or in addition to, the 
first, if there is nothing in the will to show what he intended, the 
following rules shall prevail in determining the construction to be 
put upon the will : — 

Ftrs/. — If the same specific thing is bequeathed twice to the 
same legatee in the same will, or in the will, and again in a codicil, 
he is entitled to receive that specific thing only. 

Second. — Where one and the same will or one and the same 
codicil purports to make, in two piaces, a bequest to the same 
person of the same quantity or amount of anything, he shall be 
entitled to one such legacy only. 

Ihird. — Where two legacies of unequal amount are given to 
the same person in the same will or in the same codicil, the 
legatee is entitled to both. 

Fourth. — Where two legacies, whether equal or unequal in 
■amount, are given to the same legatee, one by a will and the other 
by a codicil, or each by a different codicil, the legatee is entitled 
to both legacies. 

Explanation . — In the four last rules, the word “ will " does 
not include a codicil. 

Illustrations. 


[a.) A, having ten shares, and no more, in the Bank of Bengal, made 
his will, which contains near its commencement the words, “ I bequeath my 

^ This section and ss. 88-103 (both inclusive) apply to the wills of 
Hindus, &c., in the Lower Provinces of Bengal, and in the towns of Madra-; 
and Bombay.— Sec the Hindu Wills Act (XXL of 1870), s. 2. 
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ten shares in the Bank of Bengal to B." After other bequests, the will 
concludes with the words, " and I bequeath my ten shares in the Bank of 
Bengal to B. B is entitled simply to receive A’s ten shares in the Bank 
or Bengal. 

(d.) A, having one diamond ring which was given him by B, bequeath- 
ed to C the diamond ring which was given him by B' A afterwards made 
a codicil to his will, and thereby, after giving other legacies, he bequeath- 
ed to C the diamond ring which was given him by B. C can claim nothing 
except the diamond ring which was given to A by B. 

(t.) A, by his will, bequeaths to B the sum of 5,000 rape es, and after- 
wards, in the same will, repeats the bequest in the same words. B is entitled 
to one legacy of 5,000 rupees only. 

(d.) A, by his will, bequeaths to B the sum of 5,000 rupees, and after- 
wards, the same will, bequeaths to B the sum of b.ooo rupees. B is 
entitled to i t,ooo rupees. 

(e.) A, by his will, bequeaths to B S,ooo rupees, and by a codicil to the will 
he bequeaths to him 5,000 rupees. B is entitled to receive 10,000 rupees. 

(/. ) A, by one codicil to his will, bequeaths to B 5,000 rupees, and by 
another codicil bequeaths to him 6,000 rupees. B is entitled to receive 
11,000 rupees. 

(g.) A, by his will, bequeaths “ 500 rupees to B, because she was his 
nurse," and in another part of the will bequeaths 500 rupees to B, " because 
she went to England with his children. B is entitled to receive 1,000 
rupees. 

(k.) A, by his will, bequeaths to B the sum of 5,000 rupees, and also, in 
another part of the will, an annuity of 400 rupees. B is entitled to both 
legacies, 

(».) A, by his will, bequeaths to B the sum of 5i000 rupees, and al^ 
bequeaths to him the sum of 5,000 rupees if he shall attain the age of 18. 
B is entitled absolutely to one sum of 5,000 rupees, and takes a contingent 
interest in another sum of 5,000 rupees. 

89. A. residuary legatee may be constituted by any words 
Constitution of residuary that show an intention on the part 
legatee. testator that the person designated snail 

take the surplus or residue of his property. 

Jllustraiions. 

A makes her wilt, consisting of several testamentary papers, in one 
of which are contained the following words " I think there will be so®®' 
thing left, after all funeral expenses, &c., to give to B, now at sc 00 j 
towards equipping him to any profession he may hereafter be appointe 0. 

B is constituted residuary legatee 

(b.) A makes his will with the following passage at the end , 

believe there will be found sufficient in my banker's hands to de , 
discharge my debts, which I hereby desire B to do, and keep ' the r 
for her own use and pleasure." B is constituted the residuary lega ee. 
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(c.) A bequeaths all his property to B, except certain stocks and funds 
which he bequeaths to C. B is the residuary legatee. 

90. Under a residuary bequest, the legatee is entitled to all 
Property to which resi- property belonging to the testator at the 
duary legatee entitled. time of Ills death of which he has not 

made any other testamentary disposition which is capable of taking 
effect. 


Illustration. 


A, by his will, bequeaths certain legacies, one of which is void under 
section 105, and another lapses by the death of the legatee. A bequeaths 
the residue of his property to B. After the date of his will, A purchases a 
zemindari, which belongs to him at the time of his death. B is entitled to 
the two legacies and the zemindari as part of the residue, 

91. If a legacy be given in general terms, without specifying 
Time of vesting of legacy time when it is to bs paid, the legates 
in general terms. has a vested interest in it from the day 

of the death of the testator, and, if he dies without having received 
it, it shall pass to his representatives. 


92. If the legatee does not survive the testator, the legacy 

cannot take effect, but shall lapse and 
form part of the residue of the te.siator's 
property, unless it appear by the will that the testator intended that 
it should go to some other person. 


In what case legacy lapses. 


In order to entitle the representatives of the legatee to receive 
the legacy, it must be proved that he survived the testator. 


Illustrations, 

(o.) The testator bequeaths to B " 500 rupees which B owes him.” B 
dies before the testator. The legacy lapses. 

(i.) A bequest is made to A and his children.* A dies before the tes- 
tator, or happens to be dead when the will is made. The legacy to A and 
his children lapses. ' 

(c.) A legacy is given to A, and, in case of his dying before the testa- 
tor to B. A dies before the testator. The legacy goes to B. 

(<i ) A sum of money is bequeathed to A for life, and after his death to 
B. A dies in the lifetime of the testator ; B survives the testator. The 
bequest to B takes effect. 


* See the Hindu Wills Act (XXI. of 1S70), s. 6 (which is reproduced 
as foot-note at p. 23, supra). 
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{e.) A sum .of money is bequeathed to A on his completing his eight- 
eenth year, and in case he should die before he completes his eighteenth 
year, to B. A completes his eighteenth year, and dies in the lifetime of 
the testator. The legacy to A lapses, and the bequest to'B does not take 
effect. 

(/) The testator and the legatee perished in the same shipwreck, 
There is no evidence to show which died first. The legacy will lapse. 


Legacy does not lapse if 
one of two joint legatees 
.die before testator. 


93. If a legacy be ’ given to two 
persons jointly, and one of them die be- 
fore the testator, the other legatee takes 
the whole. 


Illustration. 

The legacy is simply to A and B. A dies before the testator, B 
takes the legacy, 

94. But, where .a legacy Is given to legatees In words which 
Effect of words showing show that the testator intended to gi'e 

testator’s intention to give them distinct shares of it, then, if any le- 
distinct shares. gatee die before the testator, so much of 

the legacy as was intended for him shall fall into the residue of the 
testator’s property. 

Illustration. 

A sum of money is bequeathed to A, B, and C, to be equally divided 
among them. A dies before the testator. B and C shall only fake so 
much as they would have had if A had survived the testator. 

95. Where the share that lapses is a part of the general resi- 
When lapsed share goes du*-* bequeathed by the will, that s are 

as undisposed of. shall go as unditposed of. 


Illustration. 


The testator bequeaths the residue of his estate to A, B, and C. o 
equally divided between them. A dies before the testator. His one- 
of the residue goes as undisposed of. 


98 . Where a bequest shall have been made to any child* or 
t f . . other lineal descendant of the testator, 
tor’s child om^ai descend- and the legatee shall die in tne 

ant does not lapse on his of the testator, but any lineal desc 

death in testator’s lifetime. qJ jjjg survive the testator, the 06 - 


* See the Hindu Wills Act (XXL of 1870), s. 6 (which is reproduced 
as foot-note at p. 23, supra). 
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quest shall not lapse, but shall take effect as if the deaih of the 
legatee had hippened immediaiely after the death of the testator 
unless a contrary intention shall appear by the will. 

Illustration. 

A makes his will, by which he bequeaths a sum of money to his son* 
B for his own absolute use and benefit B dies before A. leaving a son C 
who survives A, and having made his will, whereby he bequeaths all his 
property to his widow D. The money goes to D. 

97. Where a bequest is made to one person for the benefit of 
Bequest to A for benefit another, the legacy does not lapse by the 

of B does not lapse by A’s death, in the testator p lifetime, of the 

person to whom the bequest is made. 

98. Where a bequest is made simply to a described class of 
Survivorshio in case of persons, the thing bequeathed shall go 

bequest to described class. only to such as shall be alive at the testa- 
tor’s death. 

Exception . — If property is bequeathed to a class of persons 
described as standing in a particular degree of kindred to a specifi- 
ed individual, but their possession of it is deferred until a time hter 
than the death of the testator by reason of a prior bequest or other- 
wise, the property shall at that time gi to such of them as shall be 
then alive, and to the representatives of any of them who have died 
since the death of the testator. 

Illustrations. 

(a.) A bequeaths i,oao rupees to "the children” * of B without saying 
when it is to be distributed among them B had died previous to the 
date of the will leaving three children, C, D, and E. E died after the date 
of the will, but before the death of A. C and D survive A. The legacy 
shall belong to C and D to the exclusion of the representatives of E, 

{b.) A bequeaths a legacy to the children* of B. At the time of the 
testator’s death, B has no children. The bequest is void. 

(c.l A lease for years of a house was bequeathed to A for his life, and 
after his decease to the children* of B. At the death of the testator, B had 
.two children living, C and D ; and he never had any other child Afterwards 
during the lifetime of A, C died leaving E his executor. ,D has survived A 
D and E are jointly entitled tn so much of the leasehold term as remains un- 
expired . 


* Seethe Hindu Wills Act (XXI. of iSyo), s. 6 (which Us reproduced 
as foot-note at p. 23, supra). ‘ , 
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(d.) A sum of money was bequeathed to A for her life, and after her 
decease to the children’^ of B, At the death of the testator, B had two children 
living;. C and D, and after that event, two children, E and F, were born to 
jj, C and a died in the lifetime of A, C having made a wiU» E having 
made no will. A has died, leaving D and F surviving her. The legacy is 
to be divided into four equal parts, one of which is to be paid to the execu- 
tor of C, one of D, one to the administrator of E, and one to F. 


(e.) A bequeaths one-third of his lands.to B for his life, and after his 
decease to the sisters of B. At the death of the testator, B had two sisters 
living, C and D, and after that event another sister E was born. C died 
during the life of B ; D and E have survived B. One-third of A's lands 
belongs to D, E, and the representatives of C in equal shares. 

(/,) A bequeaths i,ooo rupees to B for life, and after his death equally 
among the children* of C Up to the death of B, C had not had any child. 
The bequest after the death of B is void. 

(g.) A bequeaths i,ooo rupees to “ail the children,* born or to be 
born," of B, to be divided among them at the death of C. At the death of 
the testator, B has two children living, D and E. After the death of the 
testator, but in the lifetime of C, two other children, F and G, are born to 
B, After the death of C, another child is born to B. The legacy belongs 
to D, E, F, and G, to the exclusion of the after-born child of B, 

(A,) A bequeaths a fund to the children* of B, to be divided 3 ®°”! 
them when the elder shall attain majority. At the testator’s death, B had 
one child living, named C. He afterwards had two other children, named 
D and E. E died, but C and D were Jiving when C attained majority. The 
fund belongs to C, D, and the representatives of E to the exclusion of any 
child who may be born to B after C’s attaining majority. 


PART Xll.f 
Of Void Bequests, 


Bequest to person by par- 
ticular description who is 
not in existence at testator’s 
death. 


99. Where a bequest is made to 3 
person by a particular description, and 
there is no person in exis.tence at tne 
testator’s death who answers the descrip- 
tion, ihe bequest is void. 

Exception . — If property is bequeathed to a person 
as standing in a particular degree of kindred to a specifie m 

* See the Hindu Wills Act (XXI. of 1870), s. 6 (which is reproduced 
as foot-note at p. 23, supra). , -au cf 

t Of Part XII., ss. 99 to 103 (both inclusive) apply to the will 

Hindus, Jainas, Sikhs, and Buddhists in the Art (XXI. 

and in the towns of Madras and Bombay. — See the Hutd^ W . 

of 1870), S3. 2 and 6, as amended by the Probate and Admin 
(V. of 188 J), s, 154, 
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dual, but his possession of it is deferred until a time later than the 
death of the testator by reason of a prior bequest or otherwise, and 
if a person answering the description is alive at the death of the tes- 
tator, or comes into existence between that event and such later 
time, the property shall, at such later time, go to that person, or, if 
he be dead, to his represeniatives. 

lllu&irations. 

(a.) A bequeaths t,ooo rupees to the eldest son* of B. At the death 
of the testator, B has no son. The bequest is void. " 

(i.) A bequeaths i,ooo rupees to B for life, and after his death to the 
oldest son* of C. At the death of the testator, C had no son. Afterwards, 
-during the life of B, a son is born to C. Upon B's death, the legacy goes 
to C’s son. 

(c.) A bequeaths 1,000 rupees to B for life, and after his death to the 
eldest son* of C. At the death of the testator, C had no son ; afterwards, 
during the life of B, a son named D is born to C. D dies ; then B dies. 
'The legacy goes to the representative of D. 

(d.) A bequeaths his estate of Green Acre to B for life, and at his 
-decease to the eldest son* of C. Up to the death of B, C has had no son. 
The bequest to C’s eldest son is void. 

(ff) A bequeaths 1,000 rupees to the eldest son* of C, to be paid to 
him after the death of B. At the death of the testator, C has no son, but 
a son is afterwards born to him during the life of B, and is alive at B’s 
death. C’s son is entitled to the i,ooo rupees. 

100. Where a bequest is made to a person notin existence at 
Bequest to person not in the time of the testator s death, subject 
existence at testator’s death to a prior bequest Contained in tile will, 
subject to prior bequest. bequest shall be void unless it 

comprises the whole of the remaining interest of the testator in the 
thing bequeathed. 


Jllusirations. 

{a.) Property is bequeathed to A for his life, and after his death to his 
eldest son* for life, and after the death of the latter, to his eldest son. At 
the time of the testator’s death, A has no son. Here the bequest to A’s 
eldest son is a bequest to a person not in existence at the testator’s death. 
It is not a bequest of the whole interest that remains to the testator. The 
bequest to A’a eldest son for his life is void. 

( 4 .) A fund is bequeathed to A for his life, and after his death to his 
-daughters, A survives the testator. A has daughters, some of whom were 


* See the Hindu Wills Act (XXI. of 1870), s. 6 (which is reproduced 
as foot-note at p. 23, supra). 
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not in existence at the testator’s death. The bequest to A’s daughters 
comprises rte whole interest that remains to the testator in the thing be- 
quested. The bequest to A's daughters is valid. 


(c ) A fund is bequeathed to A for his life, and after nis death to his 
dav^hters, with a direction that, if any of them marries under the age of 
eighteen, her portion shall be settled, so that it may belong to herself for 
me, and may be divisible among her children* after her death. A has no 
daughters living at the time of the testator’s death, but has daughters born 
afterwards who survive him. Here the direction for a settlement has the 
effect, in the case of each daughter who marries under eighteen, of substi* 
tuting, for the absolute bequest to her, a bequest to her merely for her life; 
that is to say, a bequest to a person not in existence at the time of the tes- 
tator’s death of something which is less than the whole interest that remains 
to the testator in the thing bequeathed. The direction to settle the fund is 
void. 


{d.) A bequeaths a sum of money to B for life, and directs that, upon 
the death of B, the fund shall be settled upon his daughters, so that the por- 
tion of each daughter may belong to herself for life, and may be divided 
among her children* after her death. B has no daughter living at the time 
of the testator’s death. In this case the only bequest to the daughters of B 
is contained in the direction to settle the fund, and this direction amounts 
to a bequest, to persons not yet born, of a life-interest in the fund, that is 
to say. of something which is less than the whole interest that remains in 
the testator in the thing bequeathed. The direction to settle the fund 
upon the daughters of B is void. 


101 . No bequest is valid whereby the vesting of the thing be- 
. queated may be delayed beyond the 

Rule against perpetuity. persons living at 

the testator's decease, and the minority of some person who shall be 
in existence at the expiration of that period, and to whom, if he at- 
tains full age, the thing bequeathed is to belong, 


Illustrations. 

(a.) A fund is bequeathed to A for his life; and after ^ 

his life ; and after B’s death to such of the sons* of B as shall firs a 
'‘the age of 25 A and B survive the testator. Hear the son of B, w ° ® 
first attain the age of 25, may be a son born after the death of ' 

such son may not attain 25 until more than 18 years have elapse 
death of the longer liver of A and B ; and the vesting of the ™ ^ -c 
be delayed beyond the lifetime of A and B and the minority o e 
B. The bequest after B’s death is void. 

ib ) A fund is bequeathed to A for his life : and 
his life : and after B’s death to such of B's sons* as shall firs 
of 25. B dies in the lifetime of the testator, leaving one 

* See the Hindoo Wills Act (XXL of 1870), s, 6 (which is reproduced 
as foot-note at p. 23, supra). 
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In this CaS3 the sons of B are persons living at the time of the testator’s 
dfecease, and the time when either of them will attain 25 necessarily falls 
within his own lifetime. The bequest is valid. 

(c.) A fund is bequeathed to A for his life, and after his death to B for 
his life, with a direction that, after B’s death, ib shall be divided amongst 
such of B’s children* as shall attain the age of iti : but that, if no child of B 
shall attain that age, the fund shall go to C. Here the time for the division 
of the fund must arrive at the latest at the expiration of i8 years from the 
death of B, a person living at the testator’s decease. All the bequests are 
valid, 

{d.) A fund is bequeathed to trustees for the benefit of the testator’s 
daughters, with a direction that, if any of them marry under age, her share 
of the fund shall be settled, so as to devolve after her death upon such of 
her children* as shall attain the age of 18. Any daughter of the testator to 
whom the direction applies must be in existence at his decease, and any 
portion of the fund which may eventually be settled as directed must vest 
not later than x8 years from the death of the daughter whose share it was. 
All these provisions are valid. 

102. If a bequest is made to a class of persons, with regard to 
Bequest to a class, some someof whom it is inoperative by reason 
of whom may come under of tne rules Contained in the IWO last 
rules in sections 100 and preceding Sections, or either of them,.. 
° ' such bequest shall be wholly void.f 

Illustrations. 

{a ) A fund is bequeathed to A for life, and after his death to all his 
children* who shall attain the age of 25. A survives the testator, and has 
some children living at tne testator’s death Each child of A’s living at the 
testator’s death must attain the age of 2$ (if at all) within th? limits allow- 
ed for a bequest. But A may have children aher the testator's decease, 
some of whom may not attain the age of 25 until more than i8 years have 
elapsed after the decease of A, The bequest to A’s children, therefore, is 
inoperative as to any child born after the testator’s death ; and, as it is given 
to all 'his children as a class, it is not good as to any division of that class, 
but is wholly void. 

(6.) A fund is bequeathed to A for his life, and after his death to B, C, 
D, and all other the children* of A who shall attain the age of 25, B, C, D 
are children of A living at the testator’s decease. In all other respects ,’the 
case-is the same as that supposed in illustration [a). The mention of B, C ' 
and D by name does not prevent the bequest from being regarded as a be- 
quest to a class, and the bequest is wholly void. 


^ (which is reproduced 

as'ioot-note at p. 23, sw^ra). ^ 

t 8 B. L. R, 400. ' ' 
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103. Where a bequest is void by reason of any of the rules 

Bequest to lak. eS.ct o« Contained in the three last preceding 
failure of bequest void under sections, any bequest contained in the 
sections loo, loi, or io2. same will, and intended to take effect 
after or upon failure of sucn prior bequest, is alsj void. 

Illustrations. 

(a.) A fund is bequeathed to A for his life and after his death to such 
of his sons* as shall first attain the age of 2$, for his life, and after the 
decease of such son, to B. A and B survive the testator. The bequest o 
B is intended to take effect after the bequest to such of the sons of A as 
shall first attain the age of 25, which bequest is void under section lOt. 
The bequest to B is void. 

lb.) A fund is bequeathed to A for his life, and after his death to such 
of his sons* as shall first attain the age of 25, and, if no son ot A sna i 
attain that age, to B. A and B survive the testator. The bequest to 
intended to take effect upon failure of the bequest to such of A s sons 
shall first attain the age of 25, which bequest is void under section loi. 

The bequest to B is void. 

lO'l. A direction to accumulate the income arising from any 

_ ... . c DroDertv shall be void • and the property 

Effect of direction for propcny tuia oopurmila- 

accumulation. shall be disposed of as if no accutnuia 

tion had been directed. 

Excepiion.—^hQXQ the property is immoveable or where accu- 
mulation is directed to be made from the death of the ’ 

direction shall be valid in respect only of the income ari g ^ 
the property within one year next following the testator s e 1 

and at the end of the year such property and ^ ® 

disposed of respectively as if the period during which the 
lation has been directed to be made had elapsed. 

Illustrations. 

la.) The will directs that the sum of 10,000 rupees 

Government securities, and the ‘"corne accumulated for 20 
the principal, together with the accumulations, shall then oe 
A B and C. A, B, and C are entitled to receive the sum of 10,000 f 
at’ the end of the year from the testator’s death. . 4 j in- 

(J.) The will directs that 10,000 rupees shall be mveste^^ ^ 

ome accumulated until A shall marry, and shall the" be testator’s 

entitled to receive lo.ooo rupees at the end of a year 
death. 


* See the Hindu Wills Act (XXI. of 1870)1 s. 
as foot-note at p. 23, supra). 
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(c.) The will directs that the rents of the farm of Sultanpur shall be 
accumulated for ten years, and that the accumulation shall be then paid to 
the eldest son of A. At the death of the testator, A has an eldest son living, 
named B. B shall receive, at the end of one year from the testator’s death, 
the rents which have accrued during the year, together with any interest 
which may have been made by investing them. 

[d.) The will directs that the rents of the farm of Sultanpore shall be 
accumulated for ten years, and that the accumulations shall then be paid to 
the eldest son of A. At the death of the testator, A has no son. The be- 
quest is void. 

(e.) A bequeaths a sum of money to B, to be paid to him when he shall 
attain the age of 18, and directs the interest to be accumulated till he shall 
arrive at that age. At A’s death, the legacy becomes vested in B ; and so 
much of the interest as is not required for his maintenance and education is 
accumulated not by reason of the direction contained in the will, but in 
V consequence of B’s minority. 

105. No man having a nephew or niece or any nearer relative 
Bequest to religious or shall have power to bequeath any property 
-charitable uses. to religious or charitable uses, except by 

a will executed not less than twelve months before his death, and 
deposited within six months from its execution in some place pro- 
vided by law for the safe custody of the wills of living persons. 


Illustration, 

A, having a nephew, makes a bequest by a will not executed nor de- 
posited as required — 

for the relief of poor people ; 

for the maintenance of sick soldiers ; 

for the erection or support of a hospital ; 

for the education and preferment of orphans ; 

for the support of scholars ; 

for the erection or support of a school ; 

for the building and repairs of a bridge ; 

for the making of roads ; 

for the erection or support of a church ; 

for the repairs of a church ; 

for the benefit of ministers of religion ; 

for the formation or support of a public garden . 

All these bequests are void. 
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{h.) An estate is bequeathed to A if he shall pay goo rupees to B. A’s 
interest in the bequest is contingent until he has paid 500 rupees to B. 

(»'.) A leaves his farm of Sultanpur Khurd to B if B shall convey 
his own farm of Sultanpur Buzurg to C. B’s interest in the bequest is 
contingent until he has conveyed the latter farm to C. 

{j.) A fund is bequeathed to A if B shall not marry C within five years 
after the testator’s death. A’s interest in the legacy is contingent until the 
condition shall be fulfilled by the expiration of the five years without B's 
having married C, or by the occurrence, within that period, of an event 
which makes the fulfilment of the condition impossible. 

(^.) A fund is bequeathed to A if B shall not make any provision for 
him by will. The legacy is contingent until B’s death. 

(/.) A bequeaths to 8 500 rupees a year upon his attaining the age of 
18, and directs that the interest, or a competent part thereof, shall be appli- 
ed for his benefit until he reaches that age. The legacy is vested.^ 

(m.) A bequeaths to B 500 rupees when he shall attain the age of 18, 
and directs that a certain sum, out of another fund, shall be applied for his 
maintenance until he arrives at that age. The legacy is contingent. 


103. Where a bequest is made only to such members of a 
. . , class as shall have attained a particular 

rreWof"'. ''‘>0 has aiainad 

class as shall have attained 
particular age. 


that age cannot have a 
in the legacy. 


vested interest 


Illusiraiion. 

A fund is bequeathed to such of the children of A as shall attain th 
age of 18, with a direction that, while any child of A shall be un er 
age of iS, the income of the share to which it may be presumed e wi 
eventually entitled, shall be applied for his maintenance and eauca lon. 
child of A, who is under the age of iS, has a vested interest in the equ 


PART XIV.* 


Of Onerous Bequbsts. 


109. Where 

Onerous bequest. 


a bequest imooses an obligation on the 

he can take nothing by it unless he 

accepts it fully. 


• Part XIV. applies to the wills of 
Buddhists in the Lower Provinces of g. 2. 

’ and Bombay.-S^e the Hindu Wills Act (XXI. of 1870), 


Sikhs, and 
of Madras 
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Illustration. 


A, having shares in (X). a prosperous joint-stock company, and also 
shares in (Y), a joint-stock companj’ in difficulties, in respect of which 
shares heavy calls are expected to be made, bequeaths to B all his shares 
in joint-stock companies B refuses to accept the shares in (Y). lie 
forfeits the shares in (X). 


110- Where a will 

One of two separate and 
independent bequests to 
same person may be accept- 
ed, and the other refused. 


contains two separate and independent 
bequests to the same person, the le- 
gatee is at liberty to accept one of 
them, and reluse the other, although 
the former may be beneficial and the 
latter onerous. 


Jllusiration. 

A, having a lease for a term of years of a house at a rent which he and 
his representatives are bound to pav during the term, and which is higher 
than the house can be left for, bequeaths to B the lease and a sum of money, 
B refuses to accept the lease. He shall not, by his refusal, forfeit the money. 


PART XV.» 

Of Contingf.nt Bequests. 


111. Where a legacy is given if a specified uncertain event 

sliall happen, and no time is mentioned 
in the will for the occurrence of that 
event, the legacy cannot take effect un- 
less such event happens before the 
period when the fund bequeathed is payable or distributable. 


Bequest contingent upon 
spccihed uncertain event, no 
time being mentioned for its 
occurrence. 


Illustrations. 

(a.) A legacy is bequeathed to A, and, in case of his death, to B. If A 
survives the testator, the legacy to B docs not take effect. 

(6.) A legacy is bequeathed to A, and, in case of his death without 
children, to B. If A survives the testator, or dies in his lifetime leaving a 
child, the legacy to B does not take effect. 

(c.) A legacy is bequeathed to A when and if he attains the age of 18, 
and, in case of his death, to B. A attains the age of 18. The legacy to B 
does not take effect. 


Part XV. applies to the wills of Hindus, Jainas, Sikhs, and Buddhists 
in the Lower Provinces of Bengal, and in the towns of Madras and Bom- 
bay . — See the Hindu Wills Act (XXI, of 1870), s. 2. 




48 


INDIAN SUCCESSION ACT. 


[ActX. 


_ {d.) A legacy is bequeathed to A for life, and after his death to B.and 

"in case of B's death without children,” to C. The words “in case of B's 
death without children ” are to be understood as meaning " in case B shall 
die without children during the lifetime of A.” 

(e.) A legacy is bequetthed to A for life, and after his death to B and, 
” in case of B's death,” to C. The words “in case of B’s death" are to be 
considered as meaning “ in case B shall die in the lifetime of A.” 

112. Where a bequest Is made to such of certain persons as 
Bequest to such of certain Shall be surviving at Some period, but 
persons as shall be surviving the exact period is not specified, the 
at some period not specified, 33 shall 

be alive at the time of payment or distribution unless a contrary 
intention appear by the will. 

Illustrations. 

(«.} Property is bequeathed to A and B, to be equally divided between 
them, or to the survivor of them. If both A and B survive the testator, the 
legacy is equally divided between them. If A dies before the testator, and 
B survives the testator, it goes to B, 

{b) Property is bequeathed to A for life, and after his death to B and 
C, to be equally divided between them, or to the survivor of them. B dies 
during the life of A, C survives A. At a’s death the legacy goes to C. 

(c.) Property is bequeathed to A for life, and after his death to B and 
C, or the survivor, with a direction that, if B should not survive the testator, 
his children are to stand in his place. C dies during the life of the testator. 
B survives the testator, but dies in the lifetime of A. The legacy goes o 
the representative of B. 

(d.) Property is bequeathed to A for life, and after his death to B and 
C, with a direction that, in case either of them dies in the lifetime ot A, 
the whole shall go to the survivor. B dies in the lifetime of A. Afterwards 
C dies in the lifetime of A. The legacy goes to the representative of C. 


PART XVI.« 

Of Conditionai. Bequests. 
Bequest upon impossible 


condition. 


113. A bequest upon an impos- 
sible condition is void. 


* Part XVI. applies to the wills of Hindus, Jainas, 'jvroaMs^and 
■dhists in the Lower Provinces of Bengal, and in the to^vns o 
Bombay.- 


-See the Hindu Wills Act {XXI. of .1870), s. 2., 
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Illustrations. 

{a.) An estate is bequeathed to A on condition that he shall walk one 
hundred miles in an hour. The bequest is void. 

(6.) A bequeaths 500 rupees to B on condition that he shall marry A’s 
daughter. A’s daughter was dead at the date of the will. The bequest is 
void. 

114;. A bequest upon a condition, the fulfilment of which 
Bequest upon illegal Or would be contrary to law or to morality, 
immoral condition. IS void. 

Illustrations. 

{a.) A bequeaths 500 rupees to B on condition that he shall murder C. 
The bequest is void. 

(6.) A bequeaths 5,000 rupees to his niece if she will desert her husband. 
The bequest is void. 

115. Where a will imposes a condition to be fulfilled before 
Fulfilment of condition the legatee can take a vested interest in 
piecedent to vesting of le- the thing bequeathed, the condition shall 
S^^y- be considered to have been fulfilled if it 

has been substantially complied with. 

Illustrations. 

(a.) A legacy is bequeathed to A on condition that he shall marry with 
the consent of B, C, D, and E, A marries with the written conseiit of B. 
C is present at the marriage. D sends a present to A previous to the 
marriage. E has been personally informed by A of his intentions, ahd has 
made no objection. A has fulfilled the condition. 

(6 ) A legacy is bequeathed to A on condition that he shall marry 

with the consent of B, C, and D. D dies. A marries with the consent of 

B and C. A has fulfilled the condition. 

(c.) A legacy is bequeathed to A on condition that he shall marty 

with the consent of B, C, and D, A marries in the lifetime of B, C, 

and D, with the consent of B, and C only.- A has not fulfilled the condi- 
tion. 

(d.) A legacy is bequeathed to A on condition that he shall marry 
with the consent of B, C, and D. A obtains the unconditional assent 
of B, C, and D, to his marriage with E. Afterwards B, C, and D 
caprlcvously retract their consent. A marries E. A has fulfilled the 
condition. 

(e.) A legacy is bequeathed to A on condition that he shall marry 
with the consent of B, C, and D. A marries without the consent of B, 
C, and D, but obtains their consent after the marriage. A has not fulfilled 
the condition. 
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(/.) A makes his will, whereby he bequeaths a sum of money to B: 
if B shall marry with the consent ot A’s executors. B marries during 
the lifetime of A, and A afterwards expresses his approbation of the 
marriage. A dies. The bequest to B takes effect. 

(g.) A legacy is bequeathed to A if he executes a certain document 
within a time specified in the will. The document is executed by A. 
within a reasonable time, but not within the time specified in the will. A 
has not performed the condition, and is not entitled to receive the legacy. 

118 . Where there is a bequest to one person, and a bequest 
Beque.st to A, and. on of the Same thing to another, if the prior 
failure of prior bequest to B. bequcst shall fail, the second bequest' 
shall take effect upon the failure of the prior bequest altliough the 
failure may not have occurred in the manner contemplated by the 
testator. 


Ilbtsirations. 


(a.) A bequeaths a sum of money to his own children surviving him 
and, if they all die under i8, to B, A dies without having ever had a child 
The bequest to B takes effect. 

{b.) A bequeaths a sum of money to B on condition that he shall 
execute a certain document within three months after A s death and* ' 
should neglect to do so, to C. B dies in the testator’s lifetime. Ihe 
bequest to C takes effect. 


117 . Where the will shows an intention that the second be* 
Wh.„ ,„0.d b.q.e.. not 


effect on failure of 


of the first bequest failing in a particular 
manner, the second bequest .shall not 
take effect unless the prior bequest fails in that particular manner. 


to take 
first. 


Illustration, 

A makes a bequest to his wife, but, in case she should ^'^5 

time, bequeaths to B that which he had bequeathed to her. jyg to 

wife perish together under circumstances which make it , 

prove that she died before him. The bequest to B does not take e 

IIS. A bequest may be made to any person with the oondi 

Beqoest over, coodilioo.l 'ion anperadded ^ 

upon happening or not hap- uncertain event shall pp > . 

peniDg of specified uncertain bequeathed shall gO to another pe > 

or that, in case a specified nneerU " 
event shall not happen, the thing bequeathed shall go 
another person. . , 

In each case the ulterior bequest is subject to the 
in sections 107, 108, rop, 110, in, nZj *13, n 4 » > 
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Illustraiions, 

- (a.) A sum of money is bequeathed to A, to be paid to him at the 

age of i8, and, if be shall die before he attains that age, to B. A takes a 
vested interest in the legacy, subject to be divested and to go to B in case, 
A shall die under i8. j 

(6.) An estate is bequeathed to A, with a proviso that, if A shall 
dispute the competency of the testator to make a will, the estate shall 
go to B. A disputes the competency of the testator to make a will. The' 
estate goes to B. 

(c.) A sum of money is bequeathed to A for life, and after his death to^ 
B, but, if B shall then be dead, leaving a son, such son is to stand in the 
place of B. B takes a vested interest in the legacy, subject to be divested 
if he dies leaving a son in A’s lifetime. 

(d.) A sum of money is bequeathed to A and B, and if either should ' 
die during the life of C, then to tne survivor living at the death of C. A 
and B die before C. The gift over cannot take effect, but the repre-* 
sentative of A takes one-half of the money, and the representative of B 
takes the other half. 

(e ) A bequeaths to B the interest of a fund for life, and directs the 
fund to be divided at her death equally among her three children, or such 
of them as shall be living at her death. All the children of B die in B’s 
lifetime. The bequest over cannot take effect, but the interests of the 
children pass to their representatives. ’ 

i 

119. An ulterior bequest of the kind contemplated by the 
Condition must be strict- last preceding section cannot take effect 
ly fulfilled. unless the condition is strictly fulfilled. 


Illustrations. > 

(a.) A legacy is bequeathed to A with a proviso that, if he marries 
without the consent of B, C. and D. the legacy shall go to E. D dies. 
Even if A marries without the consent of B and C, the gift to E does not ' 
take effect. 

. (6.) A legacy is bequeathed to A with a proviso that, if he marrieg, 

without the consent of B, ths legacy shall go to C, A marries with the 
consent of B. He afterwards becomos a widower, and marries again with- 
out the consent of B. The bequest to C does not take effect, 

(c.) A legacy is bequeathed to A, to be paid at i8 or marriage, with a 
proviso that, if A dies under i8 or marries without the consent of B, the’ 
legacy shall go to C. A marries under i8 without the consent of B, The 
bequest to C takes effect. 

Original bequest not af- 120. If the ulterior bequest be not 

fected by invalidity of se- valid, the original bequest is not affecU 

ed by it. . 

Act X,, 1W5.— 5. 
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Illustrations, 


■ (a.) An estate is bequeathed to A for his life, with a condition superad- 

ded that, if he shall not, on a given day, walk lOO miles in an hour, the 
fcstate shall go to B. The condition being void, A retains his estate as if no 
condition had been inserted in the will. 


(i.) An estate is bequeathed to A for her life, and, if she do not desert 
her husband, to B. A is entitled to the estate during her life as if no 
pondition had been inserted in the will. 

(c) An estate is bequeathed to A for life, and, if he marries, to the 
eldest son of B for life. B, at the date of the testator’s death, had not had 
a son. The bequest over is void under section 92, and A is entitled to the 
estate during his life. 

121 . A bequest may be made with 
the condition superadded that it shall 
cease lo have effect in case a specified 
uncertain event shall happen, or in case 
a specified uncertain event shall not 
happen. 


' Bequest conditioned that 
it shall cease to have effect 
in case specified uncertain 
event shall happen or not 
happen. 


Jllustraiions, 

. (<r.) An estate is bequeathed to A foe his life, 

case he shall cut down a certain wood, Kfe.jnterest in the 

any effect. A cuts down the wood; he loses h 

estate. . . 

(J.) An estate is bequeathed to A, provided that, if he tj,e 

the age of 25 without the consent of the executors ‘ consent 

estate shall cease to belong to him. A marries under 25 w 
of the executors. The estate ceases to belong to him. 

(c.) An estate is bequeathed to A provided that, ‘J. 

Igngland within three years after the testators his scribed, 

estate shall cease. A does not go to England within the tim p 
His interest in the estate ceases. 

(<i.) An estate is bequeathed to A, with a proviso nun. 

a nun, she shall cease to have any interest in the estate. A 
She loses her interest under the will. B if B 

(e) A fund is bequeathed to A for life, and after ^nun! 'the 

shall be then living, with a proviso that, ® a nnn in the life- 

bequest to her shall cease to have any effect. B r j 

time of A, She thereby loses her contingent interest in t 

122 . In order that a condition that a bequest shall - 

Such condition must not whS relates be one 

be invalid under section 107. that the event tO whlCh 

which could legally constitute the condition of a b q 
templatcd by the 107th section. 
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123. Where a bequest is made wsth a condition superadded 

that, unless the legatee shall perform a 
Result of legatee render- certain act, the subject-matter of the be- 
S^pSoning rct’fo^wWch quest Shall go to another person, or the 
no time specified, and on bequest shall cease to have effect, but no 
aon-performance of which jg specified for the performance of 

subject-matter to go over. takes any Step 

which renders impossible or indefinitely postpones the performance 
of the act required, the legacy shall go as if the legatee had died 
without performing such act. 

Illustrations. 


(a.) A bequest is made to A with a proviso that, unless he enters the 
army, the legacy shall go over to B. A takes holy orders, and thereby 
renders it impossible that he should fulfil the condition. B is entitled to 
receive the legacy. 

(6.) A bequest is made to A, with a proviso that it shall cease to have 
any effect if he does not marry B’s daughter. A marries a stranger, and 
thereby indefinitely postpones the fulfilment of the condition. The bequest 
ceases to have effect. 


124. Where the will requires an act to be performed by the 
'^•Performance of condition, legatee within a Specified time, either as 
precedent or subsequent, a Condition to be fulfilled before ihe 
within specified time. legacy is enjoyed, or as a condition upon 

the non-fulfilment of which the subject-matter of the bequest is to 


go over to another person, or the bequest is to cease to have effect, 
the act must be performed within the time specified unless the per- 
formance of it be prevented by fraud, in which case such further 

„ , . . , time shall be allowed as shall be requisite 

further time in case of 


fraud. 
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PART XVII.* 

Of Bequests with Directions as to Application or Enjoyment. 

125. Where a fund is bequeathed absolutely to or for the 

benefit of any person, but the will con- 
tains a direction that it shall be applied 
or enjoyed in a particular manner, the 
legatee shall be entitled to receive the 
fund as if the will had contained no such 
direction. 

Illustration. 


Direction that funds be 
•employed in particular man- 
ner following’ absolute be- 
quest of same to or for 
Jbenefit of any person. 


A sum of money is bequeathed towards purchasing a country residence 
for A, or to purchase an annuity for A, or to purchase a commission in the 
army for A, or to place A in any business. A chooses to receive the legacy 
in money. He is entitled to do so. 


Direction that mode of 
enjoyment of absolute be- 
quest is to be restricted, to 
secure specified benefit for 
legatee. 


126. Where a testator absolutely bequeaths a fund, so as to 

sever it from his own estate, but directs 
that the mode of enjoyment of it by the 
legatee shall be restricted so as to secure 
a specified benefit for the legatee, if that 
benefit cannot be obtained for the lega- 
tee, the fund belongs to him as if the will had contained no such, 
direction. 

Illustrations. 

{a.) A bequeaths the residue of his property to be divided equally 
among his daughters, and directs that the shares of the daughters shall be 
settled upon themselves respectively for life, and be paid to their children 
after their death. All the daughters die unmarried. The representatives 
of each daughter are entitled to her share of the residue. 

(i.) A directs his trustees to raise a sum of money for his daughter 
and he then directs that they shall invest the fund, and pay the income arising 
from it to her during her life, and divide the principal among her children 
after her death. The daughter dies without having ever had a child. Her 
lepresentatives are entitled to the fund. 

127. Where a testator does not absolutely bequeath a fund 
Bequest of fund for cer- SO as to sever it from his own estate, but 
tain purposes, some of gives it for certain purposes, and part or 
which cannot be fulfilled. purposes cannot be fulfilled, 

* Part XVII. applies to the wills of Hindus, Jainas, Sikhs, and 
Buddhists In the Lower Provinces of Bengal, and in the towns of Ma r 
and Bombay.— the Hindu Wills Act (XXI. of 1870), s. 2. 
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’fund, or so much of it as has not been exhausted upon the objects 
contemplated by the will, remains a part of the estate of the testator. 

Jllustrations, 

(a.) A directs that his trustees shall invest a sum of money in a parti- 
cular way, and shall pay the interest to his son for life, and, at his death, 
shall divide the principal among his children ; the son dies without having; 
ever had a child. The fund, after the son’s death, belongs to the estate of 
the testator. 

(6.) A bequeaths the residue of his estate to be divided equally among 
his daughters, with a direction that they are to have the interest only dur- 
ing their lives, and that, at their decease, the fund shall go to their children. 
The daughters have no children. The fund belongs to the estate of the 
testator. 


PART XVaL» 

Of Bequests to an Executor. 

128. If a legacy is bequeathed to a person who Is named an 
Legatee named as execut- executor of the will he shall not take 
or cannot take unless he the legacy unless he proves the will, or 

-shows intention to act as otherwise manifests an interest to act 
executor. 

as executor. 


Illustraiion. 

A legacy is given to A, who is named an executor. A orders the 
funeral according to the directions contained in the will, and dies a few 
days after the testator, without having proved the will : A has manifested 
-an intention to act as executor. 


* Part XVIII. applies to the rills of Hindus, Jainas, Sikhs, an 
Buddhists in the Lower Provinces of Bengal, and in the towns of Madras^, 
and Bombay,— See the Hindu Wills Act (XXL of 1870), s. 9. 
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PART XVII * 

Op Bequests ivith Directions as to Application or Enjoyment. 

125. Where a fund is bequeathed absolutely to or for the 

benefit of any person, but the will con- 
Direction that funds bo tains a direction that it shall be applied 

\ particular manner, the 
quest of same to or for legatee Eliall be entitled to receive ttie^ 
liencrit of any person. fund as if the will had Contained no such 

direction. 


Jllustration. 


A sum of money is bequeathed towards purchasing a country residence 
for A, or to purchase an annuity for A, or to purchase a commission in the 
army for A, or to place A in any business. A chooses to receive the legacy 
in money. He is entitled to do so. 


126. Where a testator absolutely bequeaths a fund, SD as to 

sever it from his own estate, but directs 
that the mode of enjoyment of it by the 
legatee shall be restricted so as to secure 
a .specified benefit for the legatee, if that 
benefit cannot be obtained for the lega- 
tee, the fund belongs to him ns if the will had contained no such 
dtreciioii. 

Illustrations, 


Direction that mode of 
enjoyment of absolute be- 
quest is to _ be restricted, to 
secure specified benefit for 
legatee. 


(fl.) A bequeaths the residue of his property to be divided equally 
among his daughters, and directs that the shares of the daughters shall be 
settled upon themselves respectively for life, and be paid to their children 
after their death. All the daughters die unmarried. The representatives 
of each daughter are entitled to her share of the residue. 

(ft.) A directs his trustees to raise a sum of money for his daughter 
and be then directs that they shall invest the fund, and pay the income arising 
from it to her during her life, and divide the principal among her children 
after her death. The daughter dies without having ever had a child. Her 
lepresenlalives are entitled to the fund. 

127. Where a tesialor does not absolutely bequeath a fund 
Bequest of fund for cer- SO as to Sever it from his own estate, h«t 
tain purposes, some of gives it for certain purposes, and part ot 
which cannot be fulfilled. ^^ose purposes cannot be fulfilled, the 

Part XVII, applies to the wills of Hindus, Jainas, Sikhs, and 
Buddhists In the Lower Provinces of Bengal, and in the towns of Maoras- 
and Bombay.— the Hindu Wills Act (XXI. of xSyo), s. 2, 
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Direction that funds be 
■employed in particular man- 
ner following absolute be- 
quest of same to or for 
l)enefit of any person. 


PART XVII.* 

Of Bequests ■with Directions as to Application or Enjoyment. 

125. Where a fund is bequeathed absolutely to or for the 

benefit of any person, but the will con> 
tains a direction that it shall be applied 
or enjoyed in a particular manner, the 
legatee shall be entitled to receive the 
fund as if the will had contained no such- 
direction. 

Illustraiion. 

A sum of money is bequeathed towards purchasing a country residence 
for A, or to purchase an annuity for A, or to purchase a commission in the 
army for A, or to place A in any business. A chooses to receive the legacy 
Jn money. He is entitled to do so. 

126. Where a testator absolutely bequeaths a fund, SO as to 

sever it from his own estate, but directs 
that the mode of enjoyment of it by the 
legatee shall be restricted so as to secure 
a specified benefit for the legatee, if that 
benefit cannot be obtained for the lega- 
tee, the fund belongs to him as if the will had contained no sue 
direction. 

Illustrations. 

{a.) A bequeaths the residue of his property to be chaH^be 

among his daughters, and directs that the shares of . . children 

settled upon themselves respectively for life, and be paid to . 

after their death. All the daughters die unmarried. The rep 
of each daughter are entitled to her share of the residue. 

lb.) A directs his trustees to raise a sum of money for 
and he then directs that they shall invest the fund, and pay e -j-jj^ren 
from it to her during her life, and divide the principal amo g 
after her death. The daughter dies without having ever had a cm a 
lepresentatives are entitled to the fund. 

127. Where a testator does not absolutely bequeath a funji 

jBequestof fund for cer- SO aS and pa’rt of 

tain purposes, some of gives it for certain pu p the 

which cannot be fulfilled. those purposes canno t be lu > 

* Part XVII. applies to the 
Buddhists In the Lower Provinces of g, g. 

and Bombay.-- 5 «.the Hindu Wills Act (XXI. of 1870), s. 


Direction that mode of 
enjoyment of absolute be- 
quest is to ^ be restricted, to 
secure specified benefit for 
legatee 
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■fund, or so much of it as has not been exhausted upon the objects 
contemplated by the will, remains a part of the estate of the testalor- 

llluitrations. 

(a.) A directs that his trustees shall invest a sum of money in a parti- 
cular way, and shall pay the interest to his son for life, and, at his death, 
shall divide the principal among his children ; the son dies without having 
ever had a child. The fund, after the son’s death, belongs to the estate of 
the testator. 

(6.) A bequeaths the residue of his estate to be divided equally among 
his daughters, with a direction that they are to have the interest only dur- 
ing their lives, and that, at their decease, the fund shall go to their children. 
The daughters have no children. The fund belongs to the estate of the 
testator. 


PART XVI1I.« 


Oe Bequests to an Executor. 


128. If a legacy is bequeathed to a person who is named an 


Legatee named as execut- 
or cannot take unless he 
shows intention to act as 
executor. 


executor of the will, he shall not take 
the legacy unless he proves the will, or 
otherwise manifests an interest to act 
as executor. 


Illustration. 

A legacy is given to A, who is named an executor. A orders the 
■funeral according to the directions contained in the will, and dies a few 
days after the testator, without having proved the will : A has manifested 
-an intention to act as executor. 


* Part XVIII. applies to the wills of Hindus, Jainas, Sikhs, an 
Buddhists in the Lower Provinces of Bengal, and in the towns of Madrasa 
•and Bombay.— See the Hindu Wills Act (XXI. of 1870), s. 3. 
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PART XIX.* 

Of Specific Legacies, 

129. Where a testator bequeaths to any person a specified 
Specific legacy defined* properly which is distinguished 

from all other parts of his property, the 
legacy is said to be specific. 


Illustrations. 

o (a.) A bequeaths to B-— 

" tne diamond-ring presented to him by C : ” 

“ his gold chain s” 

“ a certain bale of wool s " 

“ a certain piece of cloth ; ’* 

" all his household-goods, which shall be in or about his dwelling. 

house in M Street in Calcutta at the time of his death; ’’ 

" the sum of i,ooo rupees in a certain chest;” 

“ the debt which B owes him: ” 

” all his bills, bonds, and securities belonging to him lying in 
his lodgings in Calcutta;” 

'* all his furniture in his house in Calcutta. ;” 

*' all his goods on board a certain ship then lying in the rivet 
Hugli;” 

" 2,000 rupees which he has in the hands of C 
" the money due to him on the bond of D ; ” 

” his mortgage on the Rampur factory ; ” 

” one-half of the money owing to him on his mortgage of Ram- 
pur factory; " 

" 1,000 rupees being part of a debt due to him from C ; " 

' " his capital stock of i,ooo/. in East India Stock;” 

" his promissory notes of the Government of India for io,ooc 
rupees in their four per cent. loan :” 

" all such sums of money as his executors may, after his death, 
receive in respect of the debt due to him from the insolvent 
firm of D and Company , 

” ail the wine which he may have in his cellar at the time of 
; his death : ” 

” such of his horses as B may select:” 

” all his shares in the Bank of Bengal:” 

" all the shares in the Bank of Bengal which he may possess at 

the time of his death , c it- 
” all the money which he has in the Si per cent, loan of the 

Government of India:" j t ’ ..4. 

"all the Government securities he shall be entitled to at tM 

time of the decease : ” 

• Part XIX. applies to the wills of Hindus, Jainas, Sikhs, and 
Buddhists in the Lower Provinces of Bengal, and in the towns 0 
and Bombay.-~See the Hindu Wills Act (XXL of iSjo), s. 2. 
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Each of these legacies is specific. 

(6.) A, having Government ptomissorir notes for 10,000 rupees, be- 
queaths to his executors “ Government promissory notes for 10,000 rupees 
in trust to sell ’’ for the benefit of B ; 

The legacy is specific. 

(<?.) A, having property at Benares, and also in other places, bequeaths 
to B all his property at Benares ; 

The legacy is specific. 

(rf.) A bequeaths to B — 

his house in Calcutta ; 

his zemindari of Rampur ; 

his taluq of Ramnagar ; 

his lease of the indigo factory of Salkya ; 

an annuity of 500 rupees out of the rents of his zemindari of W | 

A directs his zemindari of X. to be sold, and the proceeds to be invest- 
ed for the benefit of B ; j 

Each of these bequests is specific. 

(e.) A, by his will, charges his zemindari of Y with an annuity of i,ooQ 
rupees to C during his life, and subject to this charge he bequeaths tha 
zemindari to D : 

Each of these bequests is specific. ^ 

(/.) A bequeaths a sum of money— 

to buy a house in Calcutta for B ; 
to buy an estate in zillah Fatidpur for B ; 
to buy a diamond ring for B ; 
to buy a horse for B ; 

to be invested in shares in the Bank of Bengal for B ; ' 

to be invested in Government securities for B .* 

A bequeaths to B — 

“a diamond ring;’’ 

“a horse ; ’’ 

" 10,000 rupees worth of Government securities 
“ an annuity of 500 rupees ; 

** 2,000 rupees to be paid in cash ; ” - 1 

" so much money as well produce 5,000 rupees four per cent. 
Government securities : ’’ 


These bequests are not specific. 


(g.) A, having property in England and property in India, bequeaths a 
legacy to B, and directs that it shall be paid out of the property which he 
may leave in India. He also bequeaths a legacy to C, and directs that it 
shall he paid out of the property which he may leave in England ; 1 


No one of these legacies is specific. 


130. Where a sum 

Bequest of sum certain 
where stocks, &c , in which 
invested are described. 


certain is bequeathed, the legacy is not 
specific merely because the stocks, f und^, 
or securities in which it is invested ara 
described in the will. 
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Illustration. 

A bequeaths to B— * 

'• 10, 000 rupees of his funded property ; ” 

“10,000 rupees of his property now' invested in shares of the 
Ea^t Indian Railway Company;*' 

" r 0,000 rupees, at present secured by mortgage of Rampur 
factory : ’’ 


No one of these legacies is specific. 

131 . Where a bequest is made,' in general terms, of a certain 
Bequest of slock where ‘'^na^unt of any kind of stock, the legacy 


is not specific merely because the testa- 
tor was. at the date of his will, possessed 
of stock of the specified kind, to an 
equal or greater amount than the amount bequeathed. 


testator had, at date of- will 
pqual or greater amount of 
stock of same kind. 


' Illustration. 

r 

A bequeaths to B 5,000 rupees five per cent. Government securitie?, 
A had, at the date of the will, five per cent. Government securities for 
SiOoo rupees: 

The legacy is not specific. 


132 . A money-legacy is not specified merely because the will 
Bequest of money where its payment to be postponed unfil 

not payable until part of tes- Some part of the property of the testator 
tator’s property disposed of shall have been reduced to a certain 


in certain way. 


form, or remitted to a certain place. 


Illustration. 


A bequeaths to B 10,000 rupees, and directs that this legacy shall be 
paid as soon A’s property in India shall be realized in England: 

‘ The legacy is not specific. 

183 . Where a will contains a bequest of the residue of the 
When enumerated articles testator S property along with an 
‘not deemed specifically be- mcration of some items-ot property no 
yeathed. previously bequeathed, the articles enu- 

merated shall not be deemed to be specifically bequeathed. 


134. Where property is specifically 

in form of JeS ator iT it, 

icific bequest to several in the form in which the testator ten , 

sons in succession. although it may be of . such a nature tna 

value is continually decreasing. 
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' Jllusiraiiotts. 

(a.) A, having a lease of a house for a term of years, 15 of which Were 
phexpired at the time of his death, has bequeathed the lease to B for his 
life, and, after B’s death, to C. B is to enjoy the property as A left it, 
although, if B lives for 15 years, C can take nothing under the bequest. 

{b.) A, having an annuity during the life of B, bequeaths it to C for 
his life, and, after C’s death, to D. C is to enjoy the annuity as A left it, 
although, if B dies before D, D can take nothing under the bequest. 

- 135. Where property comprised in a bequest to two or more 

•Sale and investment of persons in succession is not specifically 
proceeds of property be- DCCJUCSthcd, it sh^ili in luC SuScHCG Ot 
queathed to two or more any direction to the contrary, be sold^ 
persons in succession. proceeds of the sale shall be 

invested in such securities as the High Court may, by any general 
rule to be made from time to time, authorize or direct, and the 
fund thus constituted shall be enjoyed by the successive legatees 
according to the terras of the will. 


Illustration, 


A, having a lease for a term of years, bequeaths “ all his property" to 
B for life, and after B’s death to C. The lease must be sold, and the pro- 
ceeds invested as stated in the text, and the annual income arising from the 
fund is to be paid to B for life. At B’s death the capital of the fund is tol 
be paid to C. 


Where deficiency of assets 
to pay legacies, specific lega- 
cy not to abate with general 
legacies. 


136. If there be a deficiency of 
assets to pay legacies, a specific legacy 
is not liable to abate with the general 
legacies. 


PART XX.* 

Of Demonstrative Legacies. 

137. Where a testator bequeaths a certain sum of money or 
" Demonstrative legacy de- a certain quantity of any other comrao- 
fined. dity, and refers to a particular fund or 

'Stock so as to constitute the same the primary fund or stockout of 
which payment is to be made, the legacy is said to be demons- 
trative. 

* Part XX. applies to the wills of Hindus, Jainas, Sikhs, and Buddhists 

in the Lower Provinces of Bengal, and in the towns of Madras and Bom- 
l^y.-^See the Hindu Wills Act (XXI. of 1S70), s. a. 
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Explanation .— distinction between a specific legacy and 
a demonstrative legacy consists in this that, ^ 

specific property is given to the legatee, the legacy is 

where the legacy is directed to be paid out of a specified pro* 
petty, it is demonstrative. 

Illustrations. 


ifl-) A bequeaths to B 1,000 rupees, being part of a debt due to him 
from W. He also bequeaths to C 1,000 rupees to be paid out of the debt 
due to him from W. The legacy to B is specific; the legacy to C U 
demonstrative. 

{b.) A bequeaths to B — 

" ten bushels of the corn which shall grow in his field of 
Greenacre ; " 

" 80 chests of the indigo which shall be made at his factory 
of Rampur ; ” 

“ 10,000 rupees out of his five percent, promissory notes of 
the Government of India;” 

an annuity of 500 rupees “ from his funded property ; ” 

” 1. 000 rupees out of the sum of 2,000 rupees due to him by 
C;” 


^ A bequeaths to B an annuity, and directs it to be paid out of the rents, 
arising from his taluq of Ramnagar : 

A bequeaths to B~ 

” 10,000 rupees out of his estate at Ramnagar," or charges it 
on his estate at Ramnagar ; " 

” 10,000 rupees, being his share of the capital embarked in a 
certain business": 

Bach of these bequests is demonstrative. 


138 . Where a portion of a fund is specifically bequeathed, 
Order of payment when ^nd a legacy is directed to be paid out 
legacy directed to be paid of the same fund, the portion specincailj 
out of fund the. subject of bequeathed shall first be paid to the 
specific legacy. legatee, and the demonstrative legacy 

shall be, paid out of the residue of the fund, and, so far as the re- 
sidue shall be deficient, out of the general assets of the testator. 


Illustration. 

A bequeaths to B 1,000, rupees, being part of a debt due to hiin from 
W. He also bequeaths to C i,ooa rupees to be paid out of the debt ue 
llxm from W. The debt due to A from W is only 1,500 rupees; of 
1,500 rupees, 1,000 rupees belong to B, and 500 rupees ° 

C is also to receive 500 rupees out of the general assets of the testate . 
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PART XXI.* . 

Oe Ademption of Legacies. , 

139. I£ anything which has been specifically bequeathed does “ 
, , , not belong to the testator at the time of 

crop ion exp aine . qj. jjgg^ converted into 

property of a diflferent kind, the legacy is adeemed ; that is, it can- 
not take effect by reason of the subject-matter having been with- 
drawn from tne operation of the will. 

Illustrations. 

(a.) A bequeaths to B— 

“ the diamond-ring presented to him by C ; 

" his gold-chain ; ” 

“ a certain bale of wool ; ” 

a certain piece of cloth ; ’’ t 

" all his household-goods which shall be in or about bis dwell-, 
ing house in M Street in Calcutta at the time of his death;” 

A, in his lifetime, — 

sells or gives away the ring ; 

converts the chain into a cup ; . 

converts th,e wool into cloth ; < 

makes the cloth into a garment ; 

takes another house into which he removes all his goods : 

Each of these legacies is adeemed. 

(6.) A bequeaths to B— 

“ the sum of t,ooo rupees in a certait chest ■ ” 

“ all the horses in his stable;" 

At the death of A, no money is found in the chest, and no horses iu- 
the stable. The legacies are adeemed. 7 

(r) A bequeaths to B certain bales of goods. A takes the goods with 
him on a voyage. The ship and goods ate lost at sea, and A is drowned. 
The legacy is adeemed. 

140. A demonstrative legacy is not adeemed by reason that | 
Non-ademption of demon- the property on which it is charged by 
strative legacy. the will does not exist at the time of the- 

death of the testator, or has been converted into property of a. 
different kind : but it shall, in such case, be paid out of the general 
assets of the testator. 

- - 

* aPPbes to the wills of Hindus, Jainas, Sikhs, and Bud- ^ 

dhists in the Lower Provinces of Bengal, and in the towns of Madras 
Bombay. — Ste the Hindu Wills Act (XXI. of 1870), s. a. 
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141. Where the thing specifically bequeathed is the right to 
Ademption of specific be* receive something of value from a thud 
quest of right to receive party, and the testator himself receives 
Something from third party, the bequest is adeemed. 


Illustrations, 


(a.) A bequeaths to B— 

“ the debt which C owes him ; " 

" 2,000 rupees which he has in the hands of D 
“ the money due to him on the bond of E ; ” 

‘‘ his mortgage on the Rampur factory;” 

All these debts are extinguished in A’s lifetime, some with and some 
without his consent. All the legacies are adeemed. 

( 6 .) A bequeaths to B ” his interest in certain policies of life assur- 
.ance.” A in his lifetime receives the amount of the policies. The legacy 
is adeemed. 


Ademption Jiro tanto by 
testator’s receipt of part of 
entire thing specifically be- 
queathed. 


142. The receipt by the testator 
of a part of an entire thing specifically 
bequeathed shall operate as an ademp- 
tion of the legacy to the extent of the 
sum so received. 


llluslraiion. 


A bequeaths to B " the debt due to him by C.” The ° 

10,000 rupees. C pays to A 5,000 rupees, the one-half of the debt. e 
legacy is revoked by ademption so far as regards the 5i°t)0 rupees receive 

by A. 


143. If a portion of an entire fund or stock be specifically 

bequeathed, the receipt by the t^tato 
of a portion of the fund or stock shall 
operate as an ademption only to the 
extent of the amount so received ; and 
the residue of the fund or stock sha e 
pplicable to the discharge of the specific legacy. 


Ademption pro tanto by 
lestator's receipt of portion 
jf entire fund of which 
portion has been speci- 
Scally bequeathed. 


Illustration. 

A bequeaths to B one half of the sum of *0^000^ rupew 

from W. A, in his lifetime, receives 6,000 Pf nf his death be- 

The 4,000 rupees which are due from W to A at the tim 
Jong to B under the specific bequest. 
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144. Where a portion of a fund is specifically bequeathed to 

one legatee, and a legacy cnarged on 
the same fund is bequeathed to another 
legatee, if the testator receives a portion 
of that fund, and the remainder of the 
fund is insufficient to pay both the spe- 
cific and the demonstrative legacy, the 
specific legacy shall be paid first, and 
the residue (if any) of the fund shall be 
applied, so far as it will extend, in payment of the demonstrative 
legacy, and the rest of the demonstrative legacy shall be paid out; 
of the general assets of the testator. 


Order of payment where 
portion of fund specifically 
bequeathed to one legatee, 
and lagacy charged on same 
fund to another, and testa- 
tor having received portion 
of that fund, remainder in- 
suflBcient to pay both le- 
gacies. 


Illustration. 

A bequeaths to B 1,000 rupees, part of the debt of 2,000 rupees due to- 
him from W- He also bequeaths to C 1,000 rupees to be paid out of the 
debt due to him from W. A afterwards receives 500 rupees part of that 
debt, and dies leaving only 1,500 rupees due to him from W. Of these 
1,500 rupees, i.ooo rupees belong to B, and 500 rupees are to be paid to C, 
C is also to receive 500 rupees out of the general assets of the testator. 

Ademption where stock 145. Where stock, which has been 
specifically bequeathed does Specifically bequeathed, does not exist 
not exist at testator's death, at the testator's death, the legacy is- 

adeemed. 


Illustration. 


A bequeaths to B— , 

" his capital stock of i.ooof. in East India Stock ; ” 

“ his promissory notes of the Government of India for I0,o0o, 
rupees in their four per cent, loan : " ' 

A sells the stock and the notes. The legacies are adeemed. 


148. Where stock, which has been specifically bequeathed, 

does only in part exist at the testator’s 
death, the legacy is adeemed so far 
as regards that part of the stock which- 
has ceased to exist. 


Ademption pro tanto 
where stock, specifically 
bequeathed, exists in part 
only at testator’s death. 


Illustration. 

A bequeaths to B " his 10,000 rupees in the 5^- per cent, loan of the* 
Government of India.” A sells one-half of his 10,000 rupees in the loan; 
w question. One-half of the legacy is adeemed. 
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147. A 'specific^ bequest of goods under a description con- 
. «--- „ecimg tnem with a certain place is not 

adeemed by reason that they have been 
removed from such place from any 
temporary cause, or by fraud, or without 
me knowledge or sanction of the testator. 


. Noa*adempUon of speci- 
Sc bequest ut goods describ- 
ed as conoected with certain 
place, by reasoti ot remo- 
.va). 


Illustrations, 

A bequeaths to B " all his household goods which shall be in or about 
bis dwelling-house in Calcutta at the time of his death The goods are 
removed from the house to save them from dre. A dies before they are 
brought back : 

A bequeaths to B “all his household goods which shall be. in or about 
his dwelling-house in Calcutta at the time of his death.” During A’s 
absence upon a journey, the whole of the goods are removed from the house. 
A dies without having sanctioned their removal : 

Neither of these legacies is adeemed. 


148. The removal of the thing bequeathed from the place in 

vKWhen remouai of thing which it is Stated in the will to be Situated 
bequeathed does not consti- does not constitute an ademption where 
tutc ademption. place is only referred to in order to 

complete the description of what the testator meant to bequeath. 


, Illustrations, 

A bequeaths to B all the bills, bonds, and otner securities for money 
belonging to him, then lying in his lodgings in Calcutta. At the time of 
bis death, these effects had been removed from his lodgings in Calcutta; 

A bequeaths to B all his furniture then in his house in Calcutta, 
testator has a house at Calcutta and another at Chinsurah, in which he 
Jives alternately, being possessed of one set of furniture Only which he re- 
moves with himself to each house. At the time of his death, the furniture 
is ia the house at Chinsurah t 

A bequeaths to B all his goods on board a certain ship then lying in 
the river Hugli. The goods are removed by A's directions to a warehouse, 
in which they remain at the time of A’s death ; 

No one of these legacies is revoked by ademption. 

149. Where the thing bequeathed is not the right to receive 

something of value from a third person, 
but the money or other commodity which 
shall be received from the third person 
by the testator himself or by his repre- 
sentatives, the receipt of such ® 
money or other commodity by the testator 

- shall not constitute an ademption ; 


When thing bequeathed 
is a valuable to be received 
by testator from third per- 
son, and testator himself 
*c his representative re- 
ceives It. 
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bu,. if he mtos u up with the geuerai mass of his properly, 
the legacy is adeemed. 

Illustration. 


r-raived from his claim on G. 

A beqaaath, 

A receives the whole o j is not adeemed, 

mass of his property. The legacy 


of his property. ^ « 

150 Where a of XU 

Change by operation of msiator’s death, and the change ta 'es 

law of rsubiecc of by operation o£ law, or in the 

quest between date of will plac y ^ j^e provisions o£ 

and testator’s death. course Ot execution oi i c F 


Illustrations, 


A bequeaths to B J’ ah the 

^ the names of 

A bequeaths to B the sum of 2.^ /• by the trustees into 

trustees for A. The sum i 
A’s own name; 


own name; „ono ruoees in promissory notes of the 

A bequeaths to B fl*® -g^ver under his marriage settlement, to 

Government of India, ^hjeh Ji® ^ P is converted into 

by'vrrS a„'^«'co«..in=^ in the ,e....n.c„. , 

No one of these legacies has been adeemed. 


ilo one ot tnese 

, 151. Where a thing spec, a.^^^he,uealhed^ 

Change of subject with- testator’s death, and the change takes 

x:r:uh"^ “■= 

is not adeemed. 


Illustration, 


11, fr. R “ all his three per cent, consols.” The consols 
Bilheut A “rnowl ‘dg?, ».ld b, hU agent, and the proeeeda converted . 
Sundfa sS. fhie legacy ia not adeemed. 


are, 

into 


152. Where stock, which has been 

Stock specifically be- gnmj-ifically bequeathed, is lent to a third 
queathed. lent to third party P condition that it shall be re- 

on condition that it be re pariy wh _ _ j a \ — i.. 


placed. 


party on conumuu luav ....... 

placed, and it is replaced accordingly, 
the legacy is not adeemed. 
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Where stock speciBcally bequeathed is sold, and an 
ticifically be- quantity oi the same stock is after- 

bat replaced. Wards purchased, and belongs to the 
ng to testator testator at his death, the legacy is not 
■ adeemed. 


PART XXII.* 


X Payment of Liabilities in respect of the Subject 
OF A Bequest. 

Wnsre property specifically bequeathed is subject, at the 
of executor death of the testator, to any pledge, lien, 
spectdc le- or incumbrance created by the testator 
himself, or by any person under whom 
aen, unless a contrary intention appears by the will, the 
.i accepts the bequest, shall accept it subject to such 
.‘^nbrance, and shall (as between himself and the testa- 
r liable to make good the amount of such pledge of 


intention shall not be inferred 
:j./ contain for the payment of th 



i tr 


direction 

debts 


cai payment in > 
is not such an 
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; Illustrations, 

(a.) A, having contracted in general terms for the purchase of a piece 
of land at a certain price, bequeaths it to B, and dies before he has paid the 
purchase money. The purchase-money must be made good out of A's assets.- 

(Z>.) A, having contracted for the purchase of a piece of land for a cer- 
tain sum of money, one-half of which is to be paid down, and the other half 
secured by mortgage of the land, bequeaths it to B, and dies before he has 
paid or secured any part of the purchase-money. One-half of the purchase- 
money must be paid out of A’s assets. 

156. Where there is a bequest of any interest in immoveable 

E»n.ra,ion oi lUaaU.'s 'fPff 

immoveable property for itt the nature of land-revenue or in the 

which land-revenue or rent nature of rent, has to be made periodi- 
payabie periodically, cally, the estate of the testator shall (as 

between such estate and the legatee) make good such payments or 
a proportion of them up to the day ot his death. 

Illustration. 

A bequeaths to B a house, in respect of which 365 rupees are payable 
annually by way of rent. A pays his rent at the usual time, and dies 33 
days after. A's estate shall make good 25 rupees in respect of the rent, 

157- In the absence of any direction in the will v/here there 

Exoneration of specific le- ^ Of StOCk in a joint- 

gatee’s stock in joint-stock StOCk company, if any call or other pay- 
company, ment is due from the testator at the time 

of his death in respect of such stock, such call or payment shall, 
as between the testator’s estate and the legatee, be borne by such 
e^staie ; but, if any call or other payment shall, after the testator's 
death, become due in respect of such stock, the same shall, as be- 
tween the testator’s estate and the legatee, be borne by the legatee 
if he accept the bequest. 

Illustrations. 

(a.) A bequeathed to B his shares in a certain railway. At A’s death 
there was due from him fjhe sum of SA in respect pf each share, being the 
amount of a call which had been duly made, and the sum of 5s. in respect 
of each share, being the amount of interest which had accrued due in , re- 
spect of the call. These payments must be borne by A’s estate. 

\h.) A has agreed to take 50 shares in an intended joint stock company, 
and has contracted to pay up sA in respect of each share, which sum must 
be paid before his title to the shares can be completed, A bequeaths these 
shares to B. The estate of A must make good the payments which were 
necessary to complete A’s title, 

A bequeath to B his shares in a certain* railway. B accepts the 
■ legacy. After A’s death, a call is made in respect of the shares.-- B must 
pay the call. . , • . ; 

Act X., I86S.-6. 
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id.) A Dequeaths to B his shares in a joint-stock company. B accepts 
the bequest.^ Afterwards the affairs of the company are wound up, and each 
shareholder is called upon. for contribution. Theamount of the contribution 
must be borne by the legatee. 

(e.) A is the owner of ten shares in a railway company. At a meeting 
held during his lifetime a call is made of 3/. per share payable by three 
Instalments. A bequeaths his shares to B and dies between the day fixed 
for the payment of the first and the day fixed for the payment of the second 
instalment, and without having paid the first instalment. A’s estate must 
pay the first instalment, and B, if he accept the legacy, must pay the re- 
maining instalments. 


PART XXIII.* 

Of Bequests of Things described in General Terms. 

158. If there be a bequest of something described in general 
Bequest of thing described terms, the esecutor must purchase for 
in general terms. the legatee what may reasonably be 

considered to answer the description. 

Illustrations. 

(a) A bequeaths to B a pair of carriage-horses, or a diamond-ring. 
The executor must provide the legatee with such articles if the state of the 
assets will allow it. 

( 3 .) A bequeaths to B " his pair of carriage- horses.” A had no carriage* 
horses at the time of his death. The legacy fails. 


PART XXIV.* 

Of Bequests of the Interest or Produce of a F und. 

159. Where the interest or produce of a fund is bequeathed 
Bequest, of interest or fO 


produce of fund. indication of an intention that the enjoy 

ment of the bequest should be of limited duration, the principa as 
well as the interest shall belong to the legatee. 

Illustrations. 

(a.) A bequeaths to B the interest of his five per 
of the Government of India. There is no other claus e in the will affecting 

* Parts XXI 11 . and XXIV. apply to the wills 
and Buddhists in the Lower Provinces of Bengal, ^ 

and Bombay . — See the Hindu Wills Act (XXL of 1870)1 • 
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those securities. B is entitled to A’s five per cent, promissory notes of the 
Government of India. 

{b.) A bequeaths the interest of his si per cent, promissory notes of the 
Government of India to B for his life, and after his death to C. B is entitled! 
to the interest of the notes during his life; and C is entitled to the note* 
upon B's death. 

(c.) A bequeaths to B the rents of his lands at X. B is entitled to 
the lands. 


PART XXV.* 

Of Bkquests of Annuities. 

160. Where an annuity is created by will, the legatee is entitled 
A..uil, cr=.t=d by will recei.b il for his lUe only unless a 

payable lor life only unless contrary mtention appears by the will, 
contrary intention appears And this rule shall not be varied by the 
by "'ib* circumstance that the annuity is directed 

to be paid out of the property generally, or that a sum of money is 
bequeathed to be invested in the purchase of it. 

IHustraiions. 

(a.) A bequeaths to B 500 rupees a year, B is entitled, during his life, 
'to receive the annual sum of 5°° rupees. 

(6.) A bequeaths to B the sum of 500 rupees monthly. B is entitled 
•during his life to receive the sum of 500 rupees every month. 

(c.) A bequeaths an annuity of 500 rupees to B for life, and, on B's 
death, to C. B is entitled to an annuity of 500 rupees during his life. 
C, if he survives B, is entitled to an annuity of 500 rupees from B’s death 
until his own death, 

161. Where the will directs that an annuity shall be provided 

T«i.d of veotins ..here '•=' ““‘of ih'! prOCeods of 

will directs that annuity be property, Of out ot property generally, 
provided out of proceeds of or where money is bequeathed to be in- 

|Si;,°or““ where^’ToniJ purchase of any^ annuity 

bequeathed to be invested fof ^uy person On the testator s death, 
in purchase of annuity. the legacy vests in interest in the legatee, 

and he is entitled, at his option, to 
have an annuity purchased for him, or to receive the money ap- 
i propriated for that purpose by the will. 


• Part XXV, applies to the wills of Hindus, Jainas, Sikhs, and Bud- 
Slhists in the Lower Provinces of Bengal, and in the towns of Madras and 
Bombay the Hindu Wills Act (XXI. of 1870), s, a. 
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lllustraiions. 

(a.) A by his will directs that his executors shall, out of his property 
purchase an annuity of i.ooo rupees for B. B is entitled, at his option tq 
have an annuity of i.oOo rupees for his life purchased for him, or to receive 
such a sum as will be sufficient for the purchase of such an annuity. 

, (i.) A bequeaths a fund to B for his life, and directs that, after B's 

death, it shall be laid out in the purchase of an annuity for C. B and Q 
survive the testator. C dies in B’s lifetime. On B’s death the fund 
belongs to the representative of C. 


162. Where an annuity is bequeathed, but the assets of the 

testator are not sufficient to pay all the 
•' legacies given by the will, the annuity 
shall abate in the same proportion as the other pecuniary legacies 
given by the will. 


163. Where there is a gift of an annuity and a residuary 
Where gift of annuity and S^ft, the whole of the annuity is to be 
tesiduary gift, whole annuity satisfied before any part of the residue 
to be first satisfied. jg jq (jjg residuary legatee, and, if 

necessary, the capital of the testator's estate shall be applied for 
that purpose. 


PART XKVl* 

Of Legacies to C^ditors and Portioners. 

164. Where a debtor bequeaths a legacy to his creditor, and 
Creditor prima facie enti- it does not appear from the will that the- 

Hed to legacy as well as legacy is meant as a satisfaction of the 

debt, the creditor shall be entitled to 
the legacy as well as to the amount of the debt. 

165. Where a parent, who is under obligation by contract to 
Child prima facie entitled provide a portion for a child, fails to do 

to legacy as well as portion. so, and afterwards bequeaths a legacy 
to the child, and does not intimate by his will that the legacy is 
meant as a satisfaction of the portion, the child shall be entitled to 
receive the legacy as well as the portion. 


* Part XXVI. applies to the wills of Hindus, Jainas, 
Buddhists in the Lower Provinces of Bengal, and in the towns oi M 
and Bombay.— the Hindu Wills Act (XXI. of 1870), s. 2. 
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JllusitaiioH. 

, A, by [articles entered into in contemplation of his marriage with B, 
convenanted that he would pay to each of the daughters of the intended, 
marriage a portion of 20.000 rupees on her marriage. This covenant 
having been broken, A bequeaths 20,000 rupees to each of the married 
daughters of himself and B. The legatees are entitled to the benefit of 
this bequest in addition to their portions. 

160. No bequest shall be wholly or partially adeemed by a 
No ademption by subse- Subsequent provision made by settle- 
quent provision for legatee. ment or Otherwise for the legatee. 

Illustrations. 

(a.) A bequeaths ao.ooo rupees to his son B, He afterwards gives to B 
the sum of 20,000 rupees. The legacy is not thereby adeemed, 

(Jb.) A bequeaths 40,000 rupees to B, his orphan niece whom, he bad 
brought up from her infancy. Afterwards, on the occasion of B’s mar- 
riage, A settles upon her the sum of 30,000 rupees. The legacy is not 
thereby diminished. 


PART XXVII.* 

Of Election. 

167. Where a man, by his will, professes to dispose of some- 
Circumstances in which thing which he has no right to dispose 

election takes place. of, the person to whom the thing belongs 

shall elect either to conhrm such disposition, or to dissent from it; 
and, in the latter case, he shall give up any benefits which may 
have been provided for him by the will. 

168. The interest so relinquished shall devolve as if il; had 
Devolution of interest re* not he^n disposed of by the will in 

linquished by owner. favour of the legatee, Subject, neverthe- 

less, to the . charge of miking good to the disappointed legatee 
the amount or value of the gift attempted to be given to him by 
■the will. 

169. This rule will apply whether the testator does'or does 
Testator's belief as to his uot believe that which he professes to 

ownership immaterial. dispose of by his Will to be his own. 


* Part XXVII. applies to the wills of Hindus, Jainas, Sikhs, and 
Buddhists in the Lower Provinces of Bengal, and'in the towns of Madras 
add Bombay.— See the Hindu Wills Act (XXI, of 1870), s. 2‘. 
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lllustrations. 


(a.) The farm of Sultanpur was the property of C, A bequeathed it to 
B, giving a legacy of 1,000 rupees to C. C has elected to retain his farm 
of Sultanpur, which is worth 800 rupees. C forfeits his legacy of 1,00a 
rupees, of which 800 rupees goes to B, and the remaining 200 rupees falls 
Into the residuary bequest, or devolves according to the rules of intestate 
succession, as the case may be. 0 

{b.) A bequeaths an estate to B in case B’s elder brother (who is 
married and has children) shall leave no issue living at his death. A also 
bequeaths to C a jewel, which belongs to B. B must elect to give up the 
jewel, or to lose the estate. 

(c.) A bequeaths to B 1,000 rupees, and to C an estate which wilh 
under a settlement, belong to B if his elder brother (who is married and has 
children) shall leave no issue living at his death. B must elect to give up 
the estate, or to lose the legacy. 

{d.) A, a person of the age of 18, domiciled in British India, but 
owning real property in England, to which C is heir-at-law, bequeaths 3 
legacy to C, and, subject thereto, devises and bequeaths to B “ all his pro* 
perty whatsoever and wheresoever,” and dies under 21. The real property 
in England does not pass by the will. C may claim his legacy wU ou 
giving up the real property in England. 


Bequest for man s benefit 
how regarded for purpose of 
election. 


170 . A bequest for a man's benefit 
is, for the purpose of election, the same 
thing as a bequest made to himself. 


Illustration, 

The farm of Sultanpur Khurd being the property of B, A bequeathed 
it to C ; and bequeathed another farm, called Sultanpur Buzurg, to his own 
executors, with a direction that it should be sold, and the proceeds appl'^ 
in payment of B’s debts. B must elect whether he will abide by the will, 
or keep his farm of Sultanpur Khurd in opposition to it. 

171 . A person taking no benefit directly under the will, but 
Person deriving benefit in- deriving a benefit under it indirectly, is 
directly not put to election. not put to his election. 


Ulmiraiionm 

The lands of Sultanpur are settled upon C for 
death, upon D, his only child. A bequeaths the lands 0 u P ' 

and I, coo rupees to C. C dies intestate shortly ® ® l , 

without having made any election. D takes out adminis ra , 

as administrator elects on behalf of C's estateJo_tal^un ^ R'for 

that capacity he receives the legacy of 1,000 rupees, an j.-.h of the 

the rents of the lands of Sultanpur which accrued 
testator, and before the death of C. In his individual cha 
tlje lands of Sultanpur in opposition to the will* 



of x86s.] 


INDUN SUCCKSSION ACT. 


73 : 


o ... - - • j- -j 1 172. A person who, in his indi- 

Pcrson taking in mdividual T ...i u_c.. -i-v- 

capacity under will may, in ViuUal C^p&Clly, t 3 kes & "benefit unueT • 

other character, elect to take the will, may, in another character, elect 
in opposition. opposition to the will. 

Illustration, 

The estate of Sultanpur is settled upon A for life, and after his death • 
upon B. A leaves the estate of Sultanpur to D, and 3 ,ooo rupees to B, and - 
1,000 rupees to C, who is B's only child. B dies intestate shortly after 
the testator, without having made an election. C takes out administration' 
to B, and as administrator elects to keep the estate of Sultanpur in opposi* 
tion to the will, and to relinquish the legacy of 2,000 rupees, C may do 
this, and yet claim his legacy of 1,000 rupees under the will. 

Exception io the six last rules. — Where a particular gift is 
expressed in the will to be in lieu of something belonging to the • 
legatee, which is also in terms disposed ot by the will, it the legatee 
claims that thing, he must relinquish the particular gift, but he is 
not bound to relinquish any other benefit given to him by the will. 

Illustration. » 

Under A’s marriage-settlement his wife is entitled, if she survives him, 
to the enjoyment of the estate of Sultanpur during her life. A, by his will, 
bequeaths to his wife an annuity of 200/. during her life, in lieu of her 
interest in the estate of Sultanpur, wnich estate he bequeaths to his son. 

He also gives his wife a legacy of 1,000/. The widow elects to take' 

what she is entitled to under the settlement. She is bound to relinquish the 
annuity, but not the legacy of 1,000/. , 

173. Acceptance of a benefit given by the will constitutes an 
When acceptance of bene* election by the legatee to take under tho 
fit given by will constitutes wiil if be has knowledge of his right to 
election to take under will. elect, and of tho.‘’e circumstances which 
would influence the judgment of a reasonable man in making an 
election, or if he waives inquiry into the circumstances. 

Illustrations. 

{a.) A is owner of an estate called Sultanpur Khurd, and has a life- 
interest in another estate called Sultanpur Buzrug, to which, upon his death, 
his son B will be absolutely entitled. The will of A gives the estate o£ 
Sultanpur Khurd to B, and the estate of Sultanpur Buzurg to C. B, ia 
ignorance of his own right to the estate of Sultanpur Buzurg, allows C to 
take possession of it, and enters into possession of the estate of Sultanpue 
Khurd. B has not confirmed the bequest of Sultanpur Buzurg to C. 

(J.) B, the eldest son of A, is the possessor of an estate called Sultanpur 
A bequeaths Sultanpur to C, and to B the residue of A’s property. B 



INDIAN SUCCESSION ACT. 


[ActX. 


5^4 

having- been informed by A’a executors that the residue 
5,000 rupees, allows C to take possession of Sultanpur, Fr® afterwards- 
discovers that the residue does not amount to more tha® Soo tupees, 
B has not confirmed the bequest of the estate of Sultanpur to 

174. Such knowledge or waiver of inquiry 3ha*^» 

Presumption arising from sence nf evidence to the f ^ 

enjoyment by legatee foe two presumed if .the legatee har fio)oyso mr 

two years the benefits provit^®^ 
by the will without doing any act lo express dissent. 

175. Such knowledge or waiver ot inquiry maf 

Confirmation of bequest from My act of the lagaiee nersons 

by.act of legatee. ders it impossible to placr ” air-nn 

interested in the subject-matter of the bequest in the ' 

as it suen act had not been done. 

Illustration. 

, . t /*. * .*.1 a -.nd to C a coal- 

A bequeaths to B an estate to which L is entitlea, thereby 

mine. C takes possession of the mine, and exhausts it, H 
confirmed the bequest of the estate to B. 

176. If the legatee shall not, within one year 

.When testator’s repre- of the testator, signify to ^^^ to confirm 
sentatives may call upon representatives h !3 

» .!«.? o f,om the 

atives shall, upon the expiration of that period, require 
his election ; 

' and, if he does not comply with such -,e,VHd it. 

r„ , , reasonable Umo after he ^ ^ 

Effect of nen-compl, awe. i^emsd to 1"’''“ 

confirm the will. 

‘ , , • u»ii be postponed 

177. In case ot disability, the election shall 

Postponement o£ election until the disabilityi » sonxe cotnpe- 

io case of disability, election shall be made oj 

tent authority. 
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PART XXVIII.* 


Op Gifts in CoNXEiiPLATioN of Death. 


Property iranstcribk by 1,73. A man may dispose, by gift 
gift made in contcinplatioa uicide in contcmplEition 01 clcato, ot any 
of death. moveable property which he could dis- 

pose of by will. 

A gift is said to be made in contemplation of death where a 
When gift said to be made man, who is ill, and expecls to die short- 
in contemplation of death. \y of his iilness, delivers to another the 
possession of any moveable property to keep as a gift in case the 
donor shall die of chat illness. 


Such gift resumable. 

It does not take 

When it fails. 


Such a gift may be resumed by the 
giver. 

effect if he recovers from the illness during 
which it was made ; nor if he survives 
the person to whom it was made. 


Illustrations, 

(o.) A, being ill, and in expectation of death, delivers to B to be re- 
tained by him in case of A's death — 

a watch ; 

" a bond granted by C to A ; 

a bank-note; 

a promissory note of the Government of India endorsed in 
’ blank ; 

a bill of exchange endorsed in blank ; 
certain mortgage-deeds : 

A dies of the illness during which he delivered these articles. 

B is entitled to — 

. the watch ; 

. the debt secured by C’s bond ; 

the bank-note ; 

' the promissory note of the Government of India ; 

the bill of exchange ; 

the money secured by the mortgage-deeds. 

(A.) A, being ill, and in expectation of death, delivers to B the key of a 
trunk, or the key of a warehouse in which goods of bulk belonging to A 
are. deposited, with the intention of giving him the control pver the con- 
tents of the trunk, or over the deposited goods, and desires him to keep 


* This Part does not apply to Hindus.— See the Hindu Wills Act 
(XXL of 1870). 
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them in case of A’s 4eath. A dies of the illness during which he delivered 
these articles. B is entitled to the trunk and its contents, or to A’s goods 
of bulk in the warehouse. 

(tf.) A, being ill, and in expectation of death, puts aside certain articles 
in separate parcels and marks upon the parcels respectively the names of 
B and C. The parcels are not delivered during the life of A. A dies of 
the illness during which he set aside the parcels. B and C are not entitledr.- 
to the contents of the parcels. 


PART XXIX * ; 

Of Grant of Probate and Letters of Administration. 

179. The executor or administrator, as the case may be, of a 

. t deceased person is his legal represent- 
ativa for all purporaa, and all .ha pr^ 
such. perty}" of the deceased person vests in 

him as such. 

180. When a will has been proved and deposited ^ 

of competent iurisdiction, situated beyond 
Administration with copy \ . ,v r>rnvmrf» whether in the 

annexed of authenticated the limits Of the province, wnamer 

copy of will proved abroad. British dominions or in a foreign y • 
and a properly authenticated copy of the will is ® ® 

of administration may be granted with a copy 0 P 

nexed. 

1 Qi Probate can be granted only 
Probate only to appointed hv the will, 

executor. to an executor appointed by tne wm. 

182. The appointnient may be el- 
“ press or by necessary lmpllcalion,t 


Appointment, 

Implied. 


* Of Part XXIX., s. 187 applies to fe wills of Hmd , J ^ 
and Buddhists in the Lower Provinces of -vx! of 1870), s. 2, a» 

Madras and Bombay.-S.n the Hin^ tfv of IsSO. 3^54. 
amended by the Probate and Administration Act v • ^ ji,e Adminis- 

As to grants of letters of administration and probates m 

trator»General, see Act IL of 1874. supersede or affect tW 

r.,h»ei“anl‘ ‘.Ve 5f.SL,.,a.or!'Ga.er.,.-5.. 

.’■“tThie doe. ooe inolod, ^'*1' ftl’ dS? dS"'" “ 
or administrator under Act X. of 1865. * ’ 

t 7 Bom. A. C. J. 64 : 7 Ben. S 03 * 
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lllustraiions. 


[a.) A wills that C be his executor if B will not. B is appaluted eSe<* 
cutot by implication. ^ 

(6.) A gives a legacy to B and several legacies to other persons, among 
the rest to his daughterdn-law.* C, and adds,” but, should the within-named 
C be not living, I do constitute and appoint B my whole and sole execu» 
trix.” C is appointed executrix by implication. 

{c.) A appoints several persons executors of his will and codicils, and 
his nephew residuary legatee, and in another codicil are these words : “ 1 
appoint my nephew my residuary legatee to discharge all lawful demands 
against my will and codicils, signed of different dates." The nephew is ap- 
pointed an executor by implication. 

183. Probate cannot be granted to any person who is a minor 
Persons to whom probate or is of unsound mind, nor to a married 
cannot be granted. woman without the previous consent ot 

her husband. 


Grant of probate to several 
executors simultaneously or 
at different times. 


184. When several executors are 
appointed, probate may be granted to 
them all simultaneously, or at different 
times. 


Illustration. 

A is an executor of B’s will by express appointment and C an executor 
of it by implication. Probate may be granted to A and C at the same timef 
or to A first and then to C, or to C first and then to A. 

185. If a codicil be discovered after the grant of probate, a 
Separate probate of codi- Separate probate of that codicil may be 

cil discovered after grant of granted lo the executor if it in no way^ 
probate. repeals the appointment of executors 

made by the will. 

If different executors are appointed by the codicil, the probata. 
Procedure when different of the will must be revoked, and a nevr 
executors appointed by codi- probate granted of the will and the 

codicil together, 

186. When probate has been granted to several executors,’ 
Accrual of representation and one of them dies, the entire re- 

to surviving executor. presentation of the testator accrues ta 

the surviving executor or executors. 


* Set s. 6 Act XXI. of 1870 (the Hindu Wills Act).) 
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them in case of A’sjJeath. A dies of the illness during which he delivered 
these articles. B is entitled to the trunk and its contents, or to A's goodj 
of bulk in the warehouse. 

(c.) A, being ill, and in expectation of death, puts aside eertain articles 
in separate parcas and marks upon the parcels respectively the names of 
B and C. The parcels are not delivered during the life of A. A dies of 
the illness during which ho set aside the parcels. B and C are not entitled, 
to the contents of the parcels. 


PART XXIX.« 


0? Grant of Prob.vte and Letters of Administration. 


179. The executor or administrator, as the case may be, of a 

Character aad property of ddceased person is his legal 
executor or administrator as ative for all purposes, and all the pr^ 
such. pertyf of the deceased person vests m 

him as such. 

180. When a will has been proved and deposited in a Court 

, , • . . of competent iurisdiction, situated beyond 

Administration with copy . “ e .I in the 

annexed of authenticated the limits of the province, he 
copy of will proved abroad. British dominions or in a foreign country,, 
and a properly authenticated copy of the will is produced, letters 
of administration may be granted with a copy of such copy an* 
nexed. 

181. Probate can be granted only 
to an executor appointed by the wi 1. 

182. The appointment may be ex- 
press or by necessary implication.? 


Probate only to appointed 
executor. 


Appointment, express or 
■lied. 


* Of Part XXIX., s. 187 applies to 
and Buddhists in the Lower Provinces of Bengal, aw 
Madras and Bombay.-Serr the Hindu Wills Act/XXL of 1870). a. . 
amended by the Probate and Administration Act (V. o 1 • 

As to grants of letters of administration and probates to the ao 

trator-General, see Act It. of 1874. ss. 14-33- c„nersede or affect th«f 

Nothing in Act X. of 1865 is to ®“Seral.-Sre 

rights or duties and privileges of the Adminis r 

6®- L j Acreased as executoip 

+ This does not include Property vested m the dec 

or administrator under Act X. of 1865.— 13 Ben. 4 , 49 ' - 

? 7 Bom. A. C. J. 64 s 7 Ben. 563* 
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[a.) A wills that C be his executor if B will not. B is appointed exe- 
cutor by implication. ' 

( 5 .) A gives a legacy to 8 and several legacies to other persons, among 
the rest to his daughter-in-law.* C, and adds," but, should the within-named 
C be not living, I do constitute and appoint B my whole and sole execu- 
trix." C is appointed executrix by implication. 

(c.) A appoints several persons executors of his will and codicils, and 
his nephew residuary legatee, and in another codicil are these words : “ 1 

appoint my nephew my residuary legatee to discharge all lawful demands 
against ray will and codicils, signed of different dates." The nephew is ap- 
pointed an executor by implication. 

183. Probate cannot be granted to any person who is a minor 
Persons to whom probate of unsound mind, nor to a married 

cannot be granted. woman without the previous consent of 

her husband. 


Grant of probate to several 
executors simultaneously or 
at different times. 


184. When several executors are 
appointed, probate may be granted to 
them all simultaneously, or at different 
times. 


Illustraiion. 

A is an executor of B’s will by express appointment and C an executor 
of it by implication. Probate may be granted to A and C at the same time# 
or to A first and then to C, or to C first and then to A. 

185 . If a codicil be discovered after the grant of probate, a 
Separate probate of codi- separate probate of that codicil may be 
cU discovered after grant of granted to the executor if it in no way^ 
probate. repeals the appointment of executoiE 

made by the will. 

If different executors are appointed by the codicil, the probata. 
Procedure when different of the will must be revoked, and a new 
executors appointed by codi- probate granted of the will and the 

codicil together, 

188. When probate has been granted to several executors,: 
Accrual of representation and one of them dies, the entire re- 
to surviving executor. presentation of the testator accrues to- 

the surviving executor or executors. 


* Set s. 6 Act XXI. of 1870 (the Hindu Wills Act).’ 
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187. * No right as executor or legatee can be established in 
V Right as executor or lega- any Court of Justice unless a Court of 

lee when established. Competent jurisdictionf “ in Britisn In^ 

^a J shall have granted probate of the will under which the right 
IS claimed, or shall have granted letters of administration “with 
the will, or with a copy of an authenticated copy of the will, an- 
nexed.’'^ 

188. Piobate of a will, when granted, establishes the will from 

• Effect of probate death of the testator, and renders 

valid all intermediate acts of the executor 
as such. 

189. Letters of administration cannot be granted to any per- 
Tu whom administration son who is a minor or is of unsound 

may not be granted. mind, not to a married woman without 

the previous consent of her husband. 


10O.§ No right to any part of the property of a person who 
Right to intestate’s pro- has died intestate can be established in 
ijerty when established. any Court of Justice unless letters of 
administration have first been granted by a Court of competent 
jurisdiction. 

191. Letters of administration entitle the administrator to all 
• Effect of letters of admi- lights belonging to the intestate as effec- 
Qistration. tually as if the administration had been 

granted at the moment after his death. 


192. Letters of administration do not render valid any in- 
Acts not validated by ad- termediate acts of the administrator tend- 
i^inistration. Jng to the diminution or damage ot me 

/ intestate's estate. 




* This section applies to the wills of Hindus, &c., in the Lower r ■ 
Trinces of Bengal and in the towns of Madras and Bombay.— offf tn 
Hindu Wills Act (XXI. of 1870). , . , ^ i- 

i' t So far as regards the Administrator-General, the High Cour ? , 

Presidency-town is a Court of competent jurisdiction within the 
ss. 187 and igo, wheresoever within the Presidency the property ° ® 
prised in the probate or letters of administration may be situate. ’ 

of 1874, s. 14. For prohibition of charges for commission by ex 
administrators other than the Administrator-General, see to., s. S’, 
t In s. 187. the words first and next quoted have hf"" » 

for the words “within the province’’ and ' 

respectively, by the Repealing and Amending Act (VIII. 0 9 J 

' i S. 190 does not- apply to any part of the property of 
Christian. — Act VII. of igor . 


s. 2. 

a Native 
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198. When a person appointed an executor has not renounced 
Grant of administration the executorshtp, letters of adrainistra- 
where executor has not re- tion shall not be granted to any other 
nounced. person until a citation has been issued 

calling upon the executor to accept or renounce his executorship ; 


except that, when one or more of several executors have proved 

a will, the Court may, on the death of the 
Exception. survivor of those who have proved, grant 

letters of administration without citing those who have not proved. 


194. The renunciation may be made orally in the presence- 
Form and effect of renun- 0^ judge, or by a Writing Signed by 

ciation of executorship. the person renouncing, and, when made^ 

shall preclude him from ever thereafter applying for prohate of the 
will appointing him executor. 

195. If the executor renounce, or fail to accept, the executor- 

Procedure where exccu- ship Within the lime limited for the ac- 
tor renounces or fails to ceptance or refusal thereof, the will may 
accept within time limited. proved, and letters of administraiioti 

with a copy of the will annexed may be granted lo the person who 
would be entided to administration in case of intestacy.* 

Grant of adrainistraiion 190. When the deceased has 

to universal or residuary made a Will, but has not appointed an 
legatee, executor ; or 

when he has appointed an executor who is legally incapable 
Or refuses to act, or has died before the testator, or before he has* 
proved the will; or 

when the executor dies after having proved the will, but before' 
he has administered all the estate of tlie deceased jf 

an universal or a residuary legatee may be admitted to prove 
the will, and letters of administration with the will annexed may bo 
granted to him of the whole estate, or of so much thereof as may 
be unadministered. 


197. When a residuary legatee who has a beneficial interest 
Right to administration survives the testator, but dies before the 
of representative of deceased estate has been fully administered hia 
residuary legatee. representative has the same right to’ ad- 

ministration with the will annexed as such reeiduary legatee. 


* S«0 s. 6, Act XXL of 1870. ‘ 


t 12 B. L. R, 423, 427. 
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198. When there is no executor, and no residuary legatee or 

' Grant of administration reprf entative of a residuary legatee, or 
where no executor nor resi- he declines or is inc^p^ble to Of 
duary legatee, nor represent- cannot be found, the person or persons 
ative of such legatee. would be entitled to the administra- 

tion of the estate of the deceased if he had died intestate,* or any 
other legatee having a beneficial interest, or a creditor, may be 
^dnaitted to prove the will, and letters of administration may be 
granted to him or them accordingly. 

199. Letters of administration with the will annexed shall not 
’ Citation before grant of ad- be granred to any legatee other than an 
ministration to legatee other universal or a residuary legatee until a 
than universal or residuary. citation has been issued and published 

in the manner hereinafter mentioned calling on the next-of-kin to 
accept or refuse letters of administration. 

200. When the deceased has died intestate, those who are 

Order in which connec- connected with him 
tlons entitled to administer. or by consanguinity are entitled to ootain 
letters of administration of his estate and effects in the order, and 
according to the rules, hereinafter stated. 

201. If the deceased has left a widow, administration shall 

Administration to widow be granted to the widow unless the Court 

knless Court see cause to ex- shall See cause to exclude her, eitner 0 
dude her, jjjg ground of some personal disqualifi- 

cation, or because she has no interest in the estate of the decease . 

' Illustrations. 

(a.) The widow is a lunatic, or has committed adultery, or has been 

barred by her marriage-settleraent of all interest in her husband s es , 
there is cause for excluding her from the administration. 

(6.) The widow has married again since ihe decease of her husband ! 
this is not good cause for her exc lusion. 

202. If the Judge think proper, he may associate any “ 

A - -.u -j • nr nersons with the widow in the ao- 

Association with widow in or persons wiiu unlelv 

administration. ministration who would be entiti / 

to the administration if there were no widow. 

203. If there be no widow, or if the Court see cause to 
"Administration where no exclude the widoW, it shall CO 

widow, or widow excluded. administration to the person p _ 

• • Se'fi s. 6 , Act XXL of 1870. 
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Tvho would be beneficially entitled to the estate according to the 
Tules for the distribution of an intestate’s estate : 

Provided that, when the mother of the deceased shall be one 

of the class of persons so entitled, she 
shall be solely entitled to administration. 

204. Those who stand In equal degree of kindred to the 
Title of kindred to ad- deceased are equally entitled to admini- 

ministration. tration.* 

205. The husband, surviving his wife, has the same right of 
Right of widower to ad- administration of her estate as the widow 

ministration of wife’s estate, has in respect of the estate of her hus- 
band. 

206. When there is no person connected with the deceased 
Grant of administration by marriage ot consanguinity who is 

-to creditor. entitled to letters of administration, and 

willing to act, they may be granted to a creditor. 

207. Where the deceased has left property in British India, 
Administration where pro- letters of administration must be grant- 

petty lefc in British India. ed according lo the foregoing rules, al- 
though he may have been a domiciled inhabitant of a country in 
which the iaw relating to testate and intestate succession differs 
from the law of British India. 


PART XXX.t 
Oe Lmitkd Grants. 

(0.)— Gron/s limited in Duration, 

208. When the will has been lost or mislaid since the testa- 
Probate of copy or draft tor’s death, Or has been destroyed by 
of bst will. wrong or accident, and not by any act 

of the testator, and a copy or the draft of the will has been preserv- 
ed, probate may be granted of such copy or draft, limited until the 
original or a properly authenticated copy of it be produced. 


* Ben. Short Notes of Cases, III. 

t Compare ActV, of 1881, Cb. HI., with sub'parts (o)to (/). 
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209; When the will- has been lost or destroyed, and no copy 
Probate of contents of has been made, nor the draft preserved 
tot or destroyed will. probate mjy be granted of its contena 

if they can be established by evidence. 

210. When the will is in the possession of a person residing 
Probate of copy where of the province in which application 
original exists. for probate is made, who has refused or 

neglected to deliver it up, but a copy has been transmitted to the 
executor, and it is necessary for the interests of the estate that pro- 
bate should be granted without waiting for the arrival of the ori- 
ginal, probate may be granted of the copy so transmitted, limited 
until the will or an authenticated copy of it be produced. , 


211. Where no will of the deceased is forthcoming, but there 
Administration until will is reason to believe that there is a will 
produced. in existence, letters of administration 

may he granted, limited until the will or an authenticated copy of 
it be* produced. 


(3 .) — Grants for the Use and Benefit of others having tiighU 


212. When any executor is absent from • the province in 
Administration, with will which application is made, and there is 
annexed, to attorney of ab- no executor within the province willing 
sent executor, jq letters of administration with the 

will annexed may be granted to the attorney* of the absent exe- 
cutor, for the use and benefit of his principal, limited until he shaH 
obtain probate or letters of administration granted to himself. 


213. When any person to whom, if present, letters of admi- 
. . , , nistration, with the will annexed, might 

Administration, with^ will granted, is absent from the province, 

letters of administration, with the will 
annexed, may be granted to his attorney,* 
limited as above mentioned. 

214;. When a person entitled to administration in case of in- 

. .. testacy is absent from the province, ana 

Administration to attorney * “ vvillincr m 

f absent person entitled to no person equally entitled ^ o 

dminister in case of in- act, letters of administration may DC 
estacy. granted to the, attorney of the absent 

erson, limited as before mentioned. 


annexed, to attorney of ab- 
sent person, who, if present, 
would he entitled to ad- 
minister. 


* The attorney must be within the jurisdiction of the Court.— >4 
1., Ap„'4g. . 


B. 
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215. When a minor is sole executor or sole residuary legatee, 
Administration during letters of administration, with the will 

minority of sole executor or annexed, may be granted to the legal 
residuary legatee. guardian of such minor, or to such other 

person as the Court shall think fit until the minor shall have com- 
pleted the age of eighteen years, at which period, and not before, 
probate of the will shall be granted to him. 

216. When there are two or more minor executors, and no 
Administration during exjcutor who has attained majority, or 

minority of several execu- two Of more residuary legatees, and no 
tors or residuary legatees. residuary legatee Who has aitiined ma- 
jority, the grant shall be limited until one of them shall have com- 
pleted the age of eighteen years. 

217. If a sole executor or a sole universal or residuary legatee, 
Administration for use ^ person who Would be solely entitled 

and teacfic at iaaadc Jt<s to ths tisials oi (ha intastsia according 
habens' to the rule’* for the distribution of in- 

testates' estates, be a lunatic, letters of administration, with or with- 
out the will annexed, as the case miy be, shall be granted to - the 
person to whom the care of his estate has been committed by com- 
petent authority, or, if there be no such person, to such otner person 
as the Court may think fit to appoint, for the use and benefit of the 
lunatic until he shall become of sound mind. 

218. Pending any suit touching the validity of the will of h 
Administration pendente deceased person. Or for obtaining or re- 

lite. Yoking any probate or any grant of 

letters of administration, the Court may appoint an administrator of 
the estate of such deceased person, who shall have all the rights 
and powers of a general administrator, other than the right of dis- 
tributing such estate, and every such administrator shall be subject 
to the immediate control of the Court, and shall act under its direc- 
tion. 

(c.) — Far Special Purpocgs^ 

) 

219. If an executor be appointed . for any limited purpose 

Probate limited to pur- Specified in the will, ihe probate shall be 
pose specified m will. limited to that puipose, and, if he should 

appoint an attorney to take administration on his behalf, the letters 
of administration, with the will annexed, shall accordingly be 
limited. 


*' Sic,, read rules. 


Act X., XWS.— 7. 
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fiNfiCutor sppointed senersllv crivp an ai tk 

a" itf 'SmiS aS/'lnut?’ f '''''' 

cular purpose. f authority is limited to a pirticu. 

»ill> tha will annasad, shall ba Kf kccordtag'ly!’^ ^taMaralioa, 

" aa “ P«son dias, laaving property of which ha was 

prope'r%“'1'“'° hiJrT».o„° f/ b"! “t ill wllich 

has beneficial intere^st/ ^ beneficial interest on his own 

ative, or one who is unahli* 'eaves no general represent- 

miniiiration limUed of ad- 

beneticially ’ inteLted in P^'-^on 

his behalf. ^ property, or to some other person on 


222. When it is necessary that the representative of a person 
^uAdministration limited to deceased be made a party to a pending 

tn I'dmmiorr,,,* • L, executor or person entitled 

trAiln^ ^ to act, letters of adminis- 

limif ^ granted to the nominee of a party in such suit, 

limited for the purpose of representing the deceased in the said 

Lmrw •" may be commenced in the 

between the parties, or any other parties, 
louctiing the matters at issue in the said cause or suit, and until a 

shall be made therein, and carried into complete 
execution. ^ 


223. If, at the expiration of twelve months from the date of 
Administration limited to any probate or letters of administration, 
fo^Tuirtn^h party the executor or administrator to whom 

administrator.*^^”^ ^ against the same has been granted is absent from 
L " the province within which the Court that 

qh iPh ” 1 letters of administration is situate, it 

th'i fi , for such Court to grant, to any person whom it may 
_ ink fit, letters of administration, limited to the purpose of becom- 
ing and being made a party to a suit to be brought against the 
executor or administrator, and carrying the decree which may be 
'made therein into effect. 


224. In any case in which it may appear necessary for preser- 
' Administration limited to ^bc property of a deceased person, 

collection and preservation the Court within ‘ whose district any of 
o eceased’s property. ’ ' ths property is situate,’ may grant to any 

^person_ wJiom such Court jnay .think fit, letters of administration 
limited to the collection apd,^ preservation of the property of the 
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deceased, and givhi? discharges for debts due to his estate, subject 
to the directions of the Court. 

When a person has died intestate, or leaving a will of 
‘ which there is no executor willing and 

Appointment, as adrainis- competent to act, or where the executor 

trator, 0 £ person shall, at tho lime of the death of such 

crccumstances, would be en> person, be resident out of the province, 
tilled to administration. j( gj^jU appear to the Court to be 

necessary or convenient to appoint some person to administer the 
STr^any part tliereof. other than the person who, under or- 
SSrv circumstances, would be entitled to a grant of admmistra- 
don U snail be lawful for the Judge, in h.s discretion, having re- 
eard 10 consanguinity, amount of interest, the safety of the estate, 
and prooability that it will be properly administered, to appomt 
such person as he shall think fit to be administrator. 

and in every such case letters of administration may be limited 
or not as the judge shall think fit. 

{d.)--Gr2nls wiih Exccplion. 

9-26 Whenever the nature of the case requires that an excep. 
^ don be made, probate of a will or letters 

Probate or administra- q{ adminisir.Uton With the Will annexed 
tion with will annexed, sub- jjg granted subject to such excep- 

>ject to exception. 

997 Wh“never the nature of the case requires that an excep- 
“ tion be made, letters of administratioa 

Administration with ex- granted subject to such excep- 

ception. 

(e,)— Grants of the Rest. 

- 223 Whenever a grant, with exception, of probate of letters 

4 of administration, with or without' the 

ot^rest^^" annexed, has been made, the per- 

son entitled to probate or administration of the remainder of the 
deceased’s estate may take a grant of probate^of letters of adminis- 
tration, as the case may be, of the rest of the deceased s estate.- • 

T* 

^f,)— Grants of Effects unadininisitred.-\ ;i ; ; 

229 If the executor to whom probate has been granted have 
Grant of ‘effects unadmi-' died, ileaving a ;part -Oi .the. testator's 
nistered.) ■■ ‘■ •estate unadrainisteredj-a- new,>represea- 
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tative may* * * § be appointed for the purpose of administering such 
part of the estate. 

230. In granting letters of administration of an estate not 
Rules as to grants of ef* fully administered, the Court shall be 

fccts unadministered. guided by the same rules as apply to 

original grants, and shall grant letters of administration to those 
persons only to whom original grants might have been made.f 

231. When a limited grant has expired by effluxion of time,. 

....... , or the happening of the event or con- 

wilted grant expired, and Ungency on which it was limited, and 
jstill some part of estate un- there is Still some part of the deceased’s 
administered. estate unadministered, letters of admi- 

nistration shall be granted to those persons to whom original grants 
might have been made.J 

(^.) — Alteration in Grants.^ 

232. Errors in names and descriptions, or in setting forth the 
What errors may be rcc- ‘‘me and place of the deceased’s death,. 

ified by Court. Or the purpose in a limited grant, may 

be rectified by the Court, and the grant of probate or letters of ad- 
ministration may be altered and amended accordingly. 

233. If, after the grant of letters of administration with the 

Procedure where codicil anne.xed, a codicil be disevered, 

discovered after grant of it may be added to the grant on oue 
administration with will an- pj-oof and identification, and the grant 

' altered and amended accordingly. 


[(>5 .) — Revocation of Grants.^ 

234. The grant of probate or letters- 
lorJuT^aiiTe."" of administration may be revoked or an- 

nulled for just cause. 

Just cause.” Explanation. — Just cause is— 

. that the proceedings to obtain the grant were defective in 

substance ; _ 

* 12 B. L. R. 428. r o . 

t 12 B, L. R. 428 ; see Hindu Wills Act (XXL of 1870), s. 6 . 

^ See Hindu Wills Act (XXI. of 1870), s. 6. 

§ See Hindu Wills Act (XXL of 1870), s. 6, co \ r-h IV ■ 

i Compare the Probate and Administration Act (V. of 1081}, • r- 
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2 nd, that the grant was obtained fraudulently by making a 
false suggestion, or by concealing from the Court something material 
to the case ; 

^rd, that the grant was obtained by means of an untrue 
allegation of a fact essential in point of law to justify tne grant, 
though such allegation was made in ignorance or inadvertently ; 

^ih, that the grant has become useless and inoperative through 
circumstances ; 

*$th, that the parson to whom the grant was made has wilful . 
and without reasonable cause omitted to esnioit an inventory ^ 
account in accordance with the provisions of Parc XXKIV. of this 
j^ct, or has exhibited under that Part an inventory or account 
which is untrue in a material respect. 

Illustrations, 

(a.) The Court by which the grant was made had no jurisdiction. 

(6.) The grant was made without citing parties who ought to have 
been cited. 

(c.) The will of which probate was obtained was forged or revoked. 

{d.) A obtained letters of administration to the estate of B, as his 
widow, but it has since transpired chat she was never married to him, 

(e.) A has taken administration to the estate of B as if he had died 
intestate, but a will has since been discovered. 

(/.) Since probate was granted, a later will has been discovered. 

Cg) Since probate was granted, a codicil has been discovered, which 
revokes or adds to the appointment of executors under the will. 

(A.) The person to whom probate was, or letters of administration were, 
granted has subsequently become of unsound mind. 


PART XXXLf 

Of the Practice in granting and revoking Probates and 
Letters of Administration. 

23S. The District Judge shall have jurisdiction in granting 
Jurisdiction of District And revoking probates and letters o£ 

^okfagprobaS‘&c.''”‘^ 


• Cl. 5 has been added by Act VI. of 1889, s. 2. 
t Compare the Probate and Administration Act (V. of i88tl. Ch V 
i See 2 N.-W. P, 268. 
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'■ P »<f"ii"istration may, upon 

ed by Delegate. ^ JJelegate, be granted by nim in 

fz I 

death, resided within the juriadiction'of s“?h Ddegto. 

242. Probate or letters of administration shall have effect 
Conclusiveness of pro- o^er all the property and estate, move- 
bam or ietmm of admini,. able or immoveable, of the d’ecS, 

same is “or are "t granted! 

I*!!!** conclusive as io the representative title against all 
faelonoc ? ‘^^ceased, and ail persons holding property nhich 
inrr bVv^* j u shall afford full indemnity to ail debtors pay- 

g neir debts and all parsons delivering up such property to the 

p rson o whom such probate or letters of administration shall have 
been granted: 

+ Provided that probates and letters of administration granted 
Effect of unlimited pro- ^7 3 High Court § after the first day of 
th'gh^CoiKt°*^ granted by April 1875 shall, unless otherwise 
, ‘ directed by the grant, have like effect 

throughout the whole of British India. 

gjj Pi'ovided that probates and letters of administration grant- 


(a) by a High Court, or 

(<5) by a District Judge, where the deceased at the time of 
his death had his fixed place of abode situate within 
the jurisdiction of such Judge, and such Judge cer- 
tifies that the value of the property and estate affect- 
ed beyond the limits of the Province does not exceed 
ten thousand rupees, 

shall, unless otherwise directed by the grant, , have like effect 
throughout the whole of British India.''|l 


S. 241A has been inserted by Act VI. of 1881, s. 3. 
t The words quoted have been inserted by Act XII. of 1891, s. 2 (2) 
and Sch. 


c 


(2.) 


4 This proviso has been added by Act XIII. of 1875, s. 2. 

§ For definition of High Court," see Act II. of 1877. 

II The proviso last quoted has been added by Act VIII. of 190J, s. 2 
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242 A.* (/) Where probate or letters of adnainislration has or 

Tc^nsmissta to Hish have been granted by 3 High or 

Courts of certificate of District Judge with the efiect referred to 
grants under proviso to in the proviso to section 242, the High 
section 242. Court or District Judge shall send a cer- 

tificate thereof to the following Courts, namely: — 

(a) when the grant has been made by a High Court, to 
each of the other High Courts, 

( 5 ) when the grant has been made by a District Judge, to 
the High Court to which such District Judge is 
subordinate, and to each of the other High Courts. 

(3) Every certificate referred to in sub-section (/) shall be to 
the following efiect, namely: — 

‘ I, A. B.y Registrar {or a% iht case may 5 r] of the HighCourt of 
Judicature at [or as the case viay bel, hereby certify, 

that on the day of , the High Court of 

Judicature at [or as the case may be"], granted probate 

of the will [or letters of administration of the estate] of C. /?., late 
of , deceased, to JS. F. of • and G. H, 

of , and that such probate [or letters] has [or have] 

effect over all the property of the deceased throughout the whole of 
British India,’ 

and such certificate shall be filed by the High Court receiving 
the same. 

(f) Where any portion of the assets has been stated by the 
petitioner, as hereinafter provided in sections 244 and 246, to be 
situate within the jurisdiction of a District Judge in another Province, 
the Court required to send the certificate referred to in sub-section 
(/) shall send a copy thereof to such District Judge, and such copy 
shall be filed by the District Judge receiving the same. 

243 - The application for probate or letters of administration, 
• Conclusivences of appli- H made and Verified in the manner here- 
cation for probate or admi- matter mentioned, shall be conclusive for 
nistration if properly made the purpose of authorizing the grant of 
and verified. probate or administralion; 

■" and no such grant shall be impeached by reason that the 
testator or intestate had no fixed place of abode, or no property 


* S. 24ZA has been inserted by Act VIII. of 1903. 
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within the district at the time of his death, unless by a proceeding 
to revoke the grant if obtained by a fraud upon the Lourt. 

244. Application for probate shall be made by a petition 
^ distinctly written in English or in the 

Petition for probate. language in ordinary use in proceedings- 

before the Court in which the application is made, with the will 

annexed, and stating — 

the time of the testator’s death, ^ 

that the writing annexed is his last will and testament, 

that it was duly executed, 

.[the ttmount of assets which are likely to come to the pet,- 

tioner’s hands and _ 

that the petitioner is the executor named m the will;] . 

and in addition to these deceased, 

the District Judge, the abode, or had some 

at the time of his death, had his ® P . jurisdiction of 

property, moveable or immoveable, situate witnm j 

^«and. when the application is to a '.g 

resided within the jusisdiction o su 

+ Where the application is to oetiiioner’s hands is 

portion of the assets likely to .j.- „ ghall further state the 

situate in another Province, p District Judges 

amount of such assets in each Provin . . 

within whose jurisdiction such assets are • other 

245. In cases wherein that in ordinary 

In what cases translation ^h^n J ’ggjjjngg before the Court, 
of will to be annexed to pe- use in P ^Inslation thereof an- 

tition. there sha I "^Jourt if the language 

nexed to the petition by a ^g^j . or, if the will be m any 

be one for which a langnage, then by “![ P^rSh. 

SnEr". S^aueb tranrlation shall he venfied 

that person in the following manner . _ 


* As amended by Act VI. VI. of 1881, s- 4 . 
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“I (A.B.) do declare that I read and perfectly understand 
the language and character of the original, and that the above is a 
true and accurate translation thereof." 

■- 243 . Applications for letters of administration shall be 

Petition for letters of made by petition distinctly written as^ 
administration. aforesaid, and stating* — 

the time and place of the deceased's death, 

the family or other relatives of the deceased, and their respecv 
live residences, 

the right in which the petitioner claims, 

that the deceased left some property within the jurisdiction 
of the District Judge “ or District Delegate " f to whom the appli- 
cation is made, and 

the amount of assets which are likely to come to the petition- 
er’s hands ; 

X and, when the application is to a District Delegate, the peti- 
tion snail further state that the deceased, at the time of his death, 
resided within the jurisdiction of such Delegate. 

§ Where the application is to the District Judge, and any por- 
tion of the assets likely to come to the petitioner’s hands is situate 
in another Province, the petition shall further state the amount of 
such assets in each Province, and the District Judges within whose: 
jurisdiction such assets are situate. 

246 A..j| (/) Every person applying to any of the Courts men- 

Addition to statement in ^> 0 "^ tO Section 242 for 

petition, &c., for probate or probate of a Will Or letters of administra- 
letters of administration in tion of an estate intended to have effect 
certain cases. throughout British India, shall state in 

his petition in addition to the matters respectively required by 
section 244 and section 246 of this Act, that, to the best of his- 
belief, no application has been made to any other Court for a 
probate of the same will or for letters of administration of the same- 
estate, intended to have such effect as last aforesaid, 


* As to the particulars to be stated where the Administrator-General' 
applies for letters of administration, see Act 11 . of 1874, s. 16, 

, t The words quoted have been inserted by Act VI. of ifiSi, g. g, 
t This paragraph has been added by Act VI. of 188 r, 3. 4, 
i This paragraph, has been inserted by Act Vlii. of 1903, a, 3 {4), 

1 ! S., 246A has been inserted by Act VIII. of 1903, s. a, {5). 
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which ii Court to 

anH made, the person or persons by whom it was made 

and the proceedings (if any) had thereon. 

the application is made under 

he proviso to section 342 miy, if it thinks ht, reject the same. 

247. The petition for probate or letters of administration 
Petition for probate or ^^all, in all cases, be subscribed by the 
jnd SedT petitioner and his pleader (if any), and 

f t, . * shill be verified by the petitioner in the 

tollowing manner, or to the like efiect 

ie P'thioner in the above petition, declare that what 

ted therein is true to the best of my information and belief. 


^^tiere the application is for probate, the petition shall 
'^"‘fication of petition for also be verified by at least one of the 
probate by one witness to will, witnesses to the w ill (when procurable), 
in the manner or to the effect following : — 

, , * ^ -^'X one of the witnesses to the last will and testament 

or the testator mentioned in the above petition, declare that I was 
present, and saw the said testator affix his signature (or mark) 
thereto the case may be) ( or that the said testator acknowledged 
he writing annexed to the above petition to be his last will and 
-estament in my presence).” 

249. If any petition or declaration which is hereby required 

^ Punishment for false aver- to be verified Shall contain any aver- 
t^on.*^*" declara- ment which the person making the 

verification knows or believes to be false. 
Such person shall be subject to punishment according to the pro- 
of the law* for the time bein» in force for the punishment 
of giving or fabricating false evidence. 

250. In all cases it shall be lawful for the District Judge 
District Judge may ex- “ or District Delegate,”! if iie shall 

amine petitioner in person, think proper,— 

to examine the petitioner in person upon oath or solemn 
affirmation, and also 


to require further evidence of the due execution of the will, or 

require further evidence. petitioner tO the letters of 

administration, as the case may be, ana 


* See the Indian Penal Code (Act XLV. of i860), Ch. XI. 
t The words quoted have been inserted by Act VI. of 1881, s. 9. • 
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.0 i.ue cUaUons 
and issue citations to m* ^ and see the proceedings before 
?h“ raTtlrprobate or leUe.a of admioUtralion. 

nKoii he fix-d up in some conspicuous part o£ 
The citation shall "house, and also in the office 

of duuo.. , *e^_^«=»r _of Dis,nc., .d 

« ofS^rW Debgate"* issuing rhe aamc may direct. 

the assets has been staled by the 
t Where any iurisdiction of a Dism^^ Judge in 

petitioner to be situa e . -judge issuing the same shall cause 

Mother Province, tne D.slrmt Judg^^ 

a copy of the citation to mann-r as if it were a citation 

Judge who issued the citation. 

flip (Trnnt of orobate or administration 
251.t Caveats the District Judge 

Caveats against grant of J Disirict Delegate ; and, immediate- 
or „ ,°Led “"h m.y ^District Del.gam, hd 

ly on any caveat beino , % fudge ; and, immediately 

/hall send a , copy thereof 

on a caveat being entered^^^t^^ Delegate, if any, within whose juris- 
shall be S‘ven to ih ^he qJ his death, 

diction It IS alleged t e d Delegate to whom it may appear 

Sim Jul?:4:^en> -o transmit the same. 

252. The caveat shall be to the 
following effect : — 


Form of caveat. 


..Let nothing be done in Je matter of the estate ol A. 
late of I deceased, who died on the y 

, without notice to C. D., 01 


- iriSSSHSSSLEa.ct 
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253. No proceeding shall be taken on a petition for probate 

After entry of caveat^ no letters of administration after a caveat 
proceeding taken on peti- against the grant thereof has been enter-: 

!:aveato"r.“ ed with the Judge “ or officer "* to whom 

the application has been made, “or 
notice has been given of its entry with some other Delegate "♦ until 
after such notice to the person by whom the same has been enter- 
ed, as tne Court shall think reasonable. 

253A.t A. District Delegate shall not grant probate or letters 

District Daleffate when administration in any case in which 
not to grant prooate or ad- there is contention as to the grardt, or in 

jninistration. which it Otherwise appears to him that 

probate or letters of administration ougnt not to be granted in his 
Court. 

Explanalxon. — By “ contention ” is understood the appearance 
of any one in person, or by his recognized agent, or by a pleader 
duly appointed to act on tris behalf, to oppose the proceeding. 

253B.t In every case in which there is no contention, but it 

Pow.r to itonsmlt tlato- appears to the District Deltgate doubiM 

ment to District Judge in Whether the prooate or letters or ad- 

doubtful cases where no ministration should or should not be 

contention. granted, or when any question arises in 

relation to the grant, or application tor the grant, ot any probate or 
letters of administration, the District Delegate may, if he thinks 
proper, transmit a statement of the matter in question to the 
District Judge, who may direct the District Delegate to proceed 
in the matter of the application, according to such instructions as 
to the Judge may seem necessary, or may forbid any further pro- 
ceeding by the District Delegate in relation to the matter of such 
application, leaving the party applying for the grant in question to 
make application to the Judge. 

253 C.f In every case in which there is contention, or the 
„ . District Delegate is of opinion that the 

Procedure where there is igMers of administration 

contention, or District Dele- proof te or leiieij, ^ 

gate thinks probate or letters should be refused in his Lourt, tne p- 
of administration should be tion, with any documents that may 
-refused in h,s Court. have been filed therewith, shall be re, 

turned to the person by whom the application was made in order 

••'■In s. 253 , the words quoted in both places have b:en inserted by Act 
-'Vfl- of l88l, S.'ff.!' • .... . ' . C QB. e v' 

t Ss. 253 A, 253 B, and 253 C have been inserted by Act VI^ at looi, -7 
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hp nresented to the District Judge, unless the 
that the same -may b ^ for the purposes of Justice, to 

District Delegate thin hereby authorized to do, and in that 

^ 254. When it shall 

„S"ea,°of£o“' granted he rvill gran, the same, under 

the seal oJ his Court in manner followtog . r„^,0e|e„ate 

Tndffe of the District of » Lie egaie 

“I. . g appointed for granting probate or letters 

Form of .such grant. of administration in insert the Itmtis 

1 • * j 4* Viprebv m^ks known th&t, on thG 

of the Delegate s junsdiclion)\,^^ y^^ ^ 

a CODY whereof is hereunto annexed, was 

proved and deceased, and in any way concern- 

property and credits 0 executor in the said will 

ing his will, was , ._ administer the same, and to make 

named [he having property and credits, and exhi- 

a full and Joun ^vithin six months from the date of this 

‘X;Sin suS> fur. ume as the Court may from time .o 
grant, or , . reader to this Court a true account of the 

time appoint, and also o j dale, or 

f-th« "Sras the ^ourt may from time to time 

gppoint.”J 

^ A ™v,prpver it shall appear to the District Judge “ or 
• 255. And, w £)igtrict Delegate”* that letters of admi- 

nistration to the estate of a person de- 
Tcourt? ceased, with or without a copy of the 

will annexed; should be granted, he wilUrant the same under the 

,1 of his Court in manner followmaj . 

? °I Tudge of the District of • , K De egate 

r ’ ■ appointed for granting probate or letters 

Form of such grant. of admiaislrailon ia (here insert the timitr 

cMta 'n,,.,.U’s!urhdic UonM °tnke known that, on the 

, „„tds quouTiTthTfirst paragraphs Of ss. 054 and 255 hare 

t"i TOasa-^rrn^^Iro j •■he hai^g ’■ to the end of the s.eUo. 
h^ave befimsHbstituted by. Act Vl..o£.i889,.s..4.^ v - 
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« » j , ’ administration (with or with, 

out the will annexed, as tht case may be), of the properly and credits 

, » deceased, were granted to 

, the father [or as the case may be) of the deceased [he havinff 
undertaken to administer the same, and to make a full and true 
inventory of the said property and credits, and exhibit the same in 
this Court within six months from the date of this grant, or within 
such further lime as tiie Court may from time to time appoint, and 
also to render to this Court a true account of the said property and 
credits within one year irom the same date, or within such further 
time as the Court may from time to time appoint.]”* 


256. “ Every person to whom any grant of letters of admi- 

Adn>mistration.bo»d. nisMtion 0,/ur than a gra,,/ und^ 

section 212 IS committed f shall give 
a bond to the Judge of the District Court to enure for the benefit 
of the judge for the time being with one or more surety or sureties 
engaging tor the due collection, getting in, and administering the 
estate of the deceased, which bond shall be in such form as the 
Judge shall, from time to time, by any general or special order 
direct. 


257. The Court may, on application made by petition, and 
Assignment of administra* being satisfied that the engagement 

tion-bond. of any such bond has not been kept, 

and upon such terms as to security, or providing that the money 
recceived be paid into Court, or otherwise as the Court may think 
fit, assign the same to some person, his executors, or administra- 
tors, who shall tnereupon be entitled to sue on the said bond in his 
own name as if the same had been originally given to him insuad 
of to the Judge of the Court, and shall be entitled to recover there- 
on, as trustee for all persons interested, the full amount recoverable 
in respect of any breach thereof. 

258. No probate of a will shall be granted until after the 
Time for grant of probate expiration of seven dear days, ana no 

and administration. letters of administration snail oe granieu 

until after the expiration of fourteen clear days, from the day of the, 
testator ox intestate's death. 


♦ These words in brackets from “ he having ’’ to ihe end of the sections 
have been substituted by Act VI. of jSSp, s. 4. . y,' 

t In s. 256, the words quoted, excepting the italicized ones aaae / 

s. 9 of Act V. of 1902, have been substituted by Act VI. of 1889, s. 0. 
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259. Eve.,D,3U-.cUua|a ;.or 

Filing o£ original wills of ^ oj. letters o£ administration with 

Sf Ch* ‘ »iil a™«s: ihe will ann«ed may be granted by hta 
gSJ. among the records of h.s Court until 

„.,Hic renisltv for wills is established ; and the Local Govern- 

Int stall make regulationsi- tor the preservation and tnspection 

of the wills so filed as aforesaid. 

o«n After anv "rant of probate or letters of administration, 
200. After any „ ^ to whom the 

Grantee of probate or ad- (rranled, shall have 

&c"fJntirsal°?evoked. ’ power to sue or prosecute any suit, or 
otherwise act as representative of the deceased tnroughout the pro- 
2nce in wnkh the same may have been granted until such probate 
or letters of administration shall have been recalled or revoked. 

■ 261 In any case before the District Judge in which there is 

contention.^: the proceedings snail take, 

Procedure m contentious 

. J- .cv nrnvisioiis of the C ide of Civil Procedure, § 

lar suit according P . ^ ^ loiters of adminisiration, as the 

in which die P=> and ,hc poison who may have 

appeared^as aioresaid to oppose the grant shall bo the defendain. 

202. Where any probate is^mJo..ets_^cf^adm^^ 

Payment ° „„„ executor or administrator under such 

nrs— pKe or adminisltaiicn before the tevo- 
cation thereof shall, notwithstanding such revocation, be a legal 
discharge to the person making the same , 

and the executor or administrator who shall have act^sd under 
ana tne exec revoked probate or administra- 

tr“Su; tion may retain and reimburse himself in 

hiSi. respect of any payinents made by him. 


. The words <iy<>«f ^s” of ' locs?' Roles 

t For rules .» "fS' 3^10.0. roe Burma Rules Manual 

and orders (Ed. 1893), PP’ 7 Nnrth-Western Provinces, srff North-Western 
gtvlS*“SirLS 2 rSBr and Orders (Ed. . 8 ^ 4 ), p. 80. , 

i T"«.^.;S;n»s 1 o Act Vin. of .859 |ho«ld now be read a, apply, 
ing to Act V. of I9 o8.-5« s. 158 of the latter Act. 

^ Act X., 1865.-8. 
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which the person to whom probate or letters of administration shall 
be afterwards granted might have lawfully made. 


263. Every order made by a District Judge by virtue of the 
Appeals from orders of powers hereby conferred upon him shall 
Disuict Judge. be subject to appeal to the High Court 

under the rules contained in the Code of Civil Procedure* ^pplic^- 
ble to appeals. 


264. The High Court shall have concurrent jurisdiction 
Concurrent jurisdiction of with the District Judge in the exercise 
High Court. of all the powers hereby conferred upon 

the District Judge. 


PART XXXII.t 

Of Executors of their own Wrong. 


265, A person who intermeddles with the estate of the de- 

_ ceased, or docs any other act which be- 

E»c«tocofh,so,.,»,«»e. 

there is no rightful executor or administrator in existence, thereby 
makes himself an e.xecutor of his own wrong. 


ExcipHom, — First . — Intermeddling with the goods of the de- 
ceased for the purpose of preserving them, or providing for bis 
funeral, or for the immediate necessities of his family or property, 
does not make an executor of his own wrong. 

Second . — Dealing in the ordinary course of business with goods 
of the deceased received from another does not make an executor 
of his own wrong. 

lllustralions. 


(a.) A uses or gives away or sells some of the goods of the deceased, or 
takes them to satisfy his own debt or legacy, or receives payment of the 
debts of the deceased. He is an executor of his own wrong. 


(6.) A, having been appointed agent by the deceased in his lifetime to 
collect his debts and sell his goods, continues to do so after he has become 
asvare of his death. He is an executor of his own wrong in respect of acts 
done after he has become aware of the death of the deceased. 


* This reference of Act VIII. of 1859 should now be read as applying 
to Act V. of igo8 . — See s. 15S of the latter Act. 

t Part XXXII. does not extend to Hindus, Jainas, Sikhs, or Buddhists 
—See the Hindu Wills Act (XXI. of 1870). 
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(c.) A sues as executor of the deceased, not being such. He is aa 
•executor of his own wrong. 

266. When a person has so acted as to become an executoi: 

Liability of executor of his ot his own wrong, he is answerable to 
own wrong. the rightful executor or administrator, 

or to any creditor or legatee' of the deceased, to the extent of the 
assets which may have come to his hands, after deducting pay- 
ments made to the rightful executor or administrator, and payments 
made in a due course of administration. 


PART XXXIII.* 

Of the Powers of an Executor or Administrator — 

267. An executor or administrator has the same power to 
In respect of causes of sue in respect of ail causes of action that 

action surviving deceased, survive the deceased, and to distrain for 
and rents due at death. all rents due to him at the time of his 

death, as the deceased had when living. 

268. All demands whatsoever, and all rights to prosecute or 
Demands and rights of defend any action or special proceeding, 

action of or against deceased existing in favour of or against a person 
survive to and against execu- at the time of his decease, survive to and 
tor or administrator. against his executors or administrators 

except causes of action for defamation, assault as defined in the 
Indian Penal Code.f or other personal Injuries not causing the death 
of the party ; and except also cases where, after the death of the 
party, the relief sought could not be enjoyed, or granting it would 
■be nugatory. 


Illustrations. 

{a.) A collision takes place on a railway in consequence of some neglect 
■Or default of the officials, and a passenger is severely hurt,, but not so as to 
cause death. He afterwards dies without having brought any action. The 
cause of action does not survive, 

(4 ) A sues for divorce. A dies. The cause of action does not survive 
fo his representative. 


* Part XXXIII. does not extend to Hindus, Jainas, Sikhs, or Bud- 
dhists.— the Hindu Wills Act (XXL of 1870). Compare the Probate 
and Administration Act (V. of iSSi), Ch. VI. 

. t Act XLV. of rSdo. ' ’ 
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which the person to whom probate or letters of administration shall 
be afterwards granted might have lawfully -made. 

263. Every order made by a District Judge by virtue of the 
Appeals from orders of posvers hereby conferred upon him shall 
District Judge. ^ be subject to appeal to the High Court 

under the rules contained in the Code of Civil Procedure* applies'* 
ble to appeals. 

264;. The High Court shall have concurrent jurisdiction 
Concurrent jurisdiction of with the District Judge in the exercise 
High Court. of all the powers hereby conferred upon 

the District Judge. 


PART XXXlI.f 

Of Executors of their own Wrong. 

265. A person who intermeddles with the estate of the de- 

„ ... ceased, or does any other act which be* 

Exccut.r«fh,sm™mo»s. 

there is no rightful executor or administrator in existence, thereby 
makes himself an executor of his own wrong. 

Exetpiions. — First . — 'Intermeddling with the goods of the de* 
ceased for the purpose of preserving them, or providing for his 
funeral, or for the immediate necessities of his family or property, 
does not make an executor of his own wrong. 

Second . — Dealing in the ordinary course of business with goods 
of the deceased received from another does not make an executor 
of his own wrong. 

Illustrations. 

(a.) A uses or gives away or sells some of the goods of the deceased, or 
takes them to satisfy his own debt or legacy, or receives payment of the 
debts of the deceased. He is an executor of his own wrong. 

(6.) A, having been appointed agent by the deceased in his lifetime to 
collect his debts and sell his goods, continues to do so after he has become 
aware of his death. He is an executor of his own wrong in respect of acts 
done after he has become aware of the death of the deceased. 


* This reference of Act VIII. of 1859 should now be read as applying 
to Act V. of igo8 . — See s. 158 of the latter Act. 

t Part XXXIl. does not extend to Hindus, Jainas, Sikhs, or Buddhists 
—See the Hindu Wills Act (XXI. of 1870). 
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(c.) A sues as executor of the deceased, not being such. He is aa 
-executor of his own wrong. 

206. When a person has so acted as to become an executor 
Liability of executor of his oi his owD wrong, he is answerable to 
own wrong. the rightful executor or administrator, 

or to any creditor or legatee’ of the deceased, to the extent of the 
assets which may have come to his hands, after deducring pay- 
ments made to the rightful executor or administrator, and payments 
made in a due course of administration. 


PART xxxm.* 

Of the Powers of an Executor or Administrator — 

267. An executor or administrator has the same power to 
In respect of causes of sue in respect of all causes of action that 
action surviving deceased, survive the deceased, and to distrain for 
and rents due at death. ^11 rents due to him at the time of his 

death, as the deceased had when living. 

288. All demands whatsoever, and all rights to prosecute or 
Demands and rights of defend any action or special proceeding, 
action of or against deceased existing m favour of or against a person 
survive to and against execu- at the time of his decease, survive to and 
tor or administrator. against his executors or administrators 

except causes of action for defam-ition, assault as defined in the 
Indian Penal Code,t or other personal injuries not causing the death 
of the party ; and except also cases where, after the death of the 
party, the relief sought could not be enjoyed, or granting it would 
be nugatory. 


Ilhistraiions, 

(a.) A collision takes place on a railway in consequence of some neglect 
<Jr default of the officials, and a passenger is severely hprt,. but not so as to 
cause death. He afterwards dies without having brought any action. The 
cause of action does not survive, 

ib.) A sues for divorce. A dies. The cause of action does not survive 
to his representative. 


• Part XXXIII. does not extend to Hindus, Jainas, Sikhs, or Bud- 
dhists.—5^,? the Hindu Wills Act (XXI. of 1870). Compare the Probate 
and Administration Act (V. of 1881), Ch. VI. 

V t Act XLV. of i860. ^ 
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(^) The exhibition of an intentionally false inventory or ac- 
count under this section shall be deemed to be an offence undet 
section 193 of that Code. 

277A.* In all cases where a grant has been made of pro- 
Invcntory to include pro- hate or letteis of administration intend- 
perty in any part of British ed to have effect throughout the whole 
India in certain cases. qj British India, the executor, or admi- 

nistrator shall Include in the inventory of the effects of the deceased 
all his moveable or immoveable property situate in British India,, 
and the value of such property situate in each province shall be 
separately stated in such inventory, and the probate or letters of 
administration shall be chargeable with a fee corresponding to the 
entire amount or value of the property affected thereby whereso- 
ever situate within British India. 

278. The executor or administrator shall collect, with reason- 
As to property of, and able diligence, the property of the de- 

debts owing to, deceased. ceased, and the debts that were cue to 
him at the time of his death. 

279. Funeral expenses to a reasonable amount, according to 
Expenses to be paid the degree and quality of the deceased,. 

before all debts. and death-bed charges, including tees 

for medical attendance, and board and lodging for one month pre- 
vious to his death, are to be paid before all debts. 

280. The expenses of obtaining probate or letters of adm>- 

Expenses to be paid next nistration, including the costs meuw 
after such expenses. for or in respect of any judic p 

ceedings that may be necessary for administering the estate, are 
be paid next after the funeral expenses and death-bed charges. 

281. Wages due for services rendered to the deceased within 

t . • • three months next preceding bis death 

Wages for certain services mice uium. nr domestic 

to be next paid, and then by any labourer, artisa , 
other debts. servant, are next to be paid, and then 

the other debts of the deceased. 

282. Save as aforesaid, no creditor is to have a right 

c f M 11 by over another by reason that his de 

.a.bf'?obrp,fd anS feseemed by an inatrnmen, unde, seal,, 

.jrateabiy. or on any other account. 


S. 277A has been inserted by Act VIII. of 19031 s. 2 ( 7 )- 
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e But the executor or administrator shall pay all such debts* as 
he knowsf of, including his own, equally and rateably.J as far as 
the assests of the deceased will extend. 

283. If the domicile of the deceased was not in British India, 
Application of moveable the application of his moveable pro- 
property to payment of perly to the payment of his debts 13 

to be regulated by the law of “ British 
India.” § 

* * * * 

284 II No creditor who has received payment of a part of his 

debt by virtue of the last preceding sec- 
tion shall be entitled to share in the 
proceeds of the immoveable estate of 
the deceased unless he brings such pay- 
ment into account for the benefit of the 
other creditors. 

Illn&traiions, 


to 

debts where domicile 
in British India. 


Creditor paid in part 
under section 2S3 to bring 
payment into account be- 
fore sharing in proceeds of 
immoveable property. 


A dies, having his domicile in a country where instruments under seal 
have priority over instruments not under seal, leaving moveable property to 
the value of 5 000 rupees and immoveable property to the value of 10,000 
rupees, debts on instruments under seal to the amount of 10,000 rupees, and 
debts on instruments not under seal to the same amount. The creditors 
holding instruments under seal receive half of their debts out of the pro- 
ceeds of the mo.veable estate. The proceeds of the immoveable estate are 
to be applied in payment of the debts on instruments not under seal until 
one half of such debts has been discharged. This will leave 5,000 rupees, 
which are to be distributed rateably amongst all the creditors without dis- 
tinction in proportion to the amount which may remain due to them. 

Debts to be paid before 235. Debts of every description 
legacies. must be paid before any legacy. 

283. If the estate of the deceased is subject to any contingent 
Executor or Jadministra- labilities, an executor or administrator 
tor not bound to pay legacies Is not bound to pay any legacy without 
without indemnity. ^ sufficient indemnity to meet the liabili- 

ties whenever they may become due. 

• A liability to pay calls is a debt. — 8 Bom., O. C. J , 20, 

t I. e., actually, not constructively. — 8 Bom., O. C. J., 20. 

i 8 Bom., O. C. J., 20. 

S The words quoted have been substituted for the words " the country 
in which he was domiciled” by Act VI. of 1889, s. 9, cl. (/) ; and the illus- 
tration originally attached to this section has been repealed by cl. (2) of the 
same section. 

US. 284, together with its lllusiration, seems to be an anomaly after 
the amendment of s. 283. 
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Ab« W“'”‘ Of dobls, nws»ty expense, 

tncfa. >=S«'«, are not ancient 

.1.= kuer ahau abate on be diSafedt cfuarprepS;" 

and the executor has no right to pay one legatee in preference 

Ie;rateS?L"ltiL another, nor to retain any money on 

other. account of a legacy to himself, or to any 

person for \Yhom he is a trustee. 

2SS. Where there is a specific legacy, and the assets are 
specific sufficient for the payment of debts and 
to^pS sufficient necessary expenses, the thing specified 

must be delivered to the legatee with- 
out any abatement. 

289. Where there is a demonstrative legacy, and the assets 

Right under demonstra- sufficient for the payment of debts 
tive legacy when assets a “<3 necessary expenses, the legatee has 

^ preferential claim for payment of his 
xpenses. legacy out of the fund from which the 

legacy is directed to be paid until such lund is exhausted, and, if, 
after the fund is exhausted, part of the legacy still remains unpaid, 
he. is entitled to rank for the remainder against the general assets 
as for a legacy of the amount of such unpaid remainder. 


290. If the assets are not sufficient to answer the debts and 
Rateable abatement of the specific legacies, an abatement shall 
specific legacies. be made from the latter rateably in 

proportion to their respective amounts. 


Illustration, 

A has bequeathed to B a diamond-ring, valued at 500 rupees, and to C 
a horse, valued at 1,000 rupees. It is found necessary to sell all the effects 
of the testator, and his assets, after payment of debts, are only 1,000 rupees. 
Of this sum rupees 333-5-4 are to be paid to B, and rupees 666-10-8 
to C. 


291. For the purpose of abatement, a legacy for life, a sum 
Legacies treated as general appropriated by the will tO produce an 
for purpose of abatement. annuity, and the value of an annuity, 
when no sum has been appropriated to produce it, shall be treated 
as general legacies. 
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PART XXXV.* 

Of the ExacuToa’s Assent to a Legacy. 

Assent necessary to com- 292. Xhs asscnt of the executor 

^lece legat ee’s title. is necessary to Complete a legatee's title 

to his legacy. 

Illustrations. 


(a.) A by his will bequeaths to B his Government Paper, which is in 
•deposit with the Bank of Bengal. The Bank has no authority to deliver 
■the securities, nor B a right to take possession of them, without the assent 
of the executor. 

(6.) A by his will has bequeathed to C his house in Calcutta in the 
tenancy of B, C is not entitled to receive the rents without the assent of 
the executor. 


298. Ttie assent of the executor to a specific bequest shall 
Effect of executor’s as- tie sufficient to divest his interest as 
sent to specific legacy. executor therein, and to transfer the 

subject of the bequest to the legatee, unless the nature or the 
•circumstances of the property require that it shall be transferred in 
a particular way. 


Nature of assent. 


This assent may be verbal, and it 
may be either express or implied from 
the conduct of the executor. 


Illustrations, 

(a.) A horse is bequeathed. The executor requests the legatee to dis- 
pose of it, or a third party proposes to purchase the horse from the executor, 
and he directs him to apply to the legatee. Assent to the legacy is implied. 

(6.) The interest of a fund is directed by the will to be applied for the 
maintenance of the legatee during his minority. The executor commences 
so to apply it. This is an assent to the whole of the bequest, 

(c.) A bequest is made of a fund to A, and after him to B. The 
executor pays the interest of the fund to A. This is an implied assent to 
-the bequest to B, 

(d.) Executors die after paying all the debts of the testator, but before 
satisfaction of specific legacies. Assent to the legacies may be presumed. 

(e.) A person to whom a specific article has been bequeathed takes 
possession of it, and retains it without any objection on the part of the 
executor. His assent may be presumed. 


* Part XXXV. does not extend to Hindus, Jainas, Sikhs or Bud- 
dhists. — the Hindu Wills Act (XXL of 1870). Compare the Probate 
and Administration Act (V. of 1881),- Ch. VIII. ■ ■ 
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294. The assent of an executor to a legacy may be condi- 

Conditional assent. tional, and if the condition be one which 

he has a right to enforce, and it is not 
performed, there is no assent. 

lllustradons. 

Ml ^ bequeaths to B his lands of Sultanpur, which, at the date of the 
wi , and at the death of A, were subject to a mortgage for 10,000 rupees, 
r He executor assents to the bequest on condition that B shall, within a 
imited time, pay the amount due on the mortgage at the testator's death, 
ine amount is not paid. There is no assent. 

u 1/^"^ executor assents to a bequest on condition that the legatee 
s all pay him a sum of money. The payment is not made. The assent is 
nevertheless valid. 

295. When the executor is a legatee, his assent to his own 
Assent of executor to his legacy is necessary to complete his title 

own legacy. (q Jjj same way as it is required 

when the bequest is to another person, and his assent may in like 
manner be expressed or implied. 

Assent shall be implied if, in his manner of administering the 
Implied assent. property, he does any act which is refer- 

able to his character of legatee, and is 
not referable to his character of executor. 

lllusiration. 

An executor takes the rent of a house, or the interest of Governmen. 
securities bequeathed to him, and applies it to his own use. This is assent, 

Effect of executor’s assent. 296 . The assent of the executor tO 

a legacy gives effect to it from the death 
of the testator. 

Illustrations. 

(®.) A legatee sells his legacy before it is assented to by the executor. 
The executor’s subsequent assent operates for the benefit of the purchaser, 
and completes his title to the legacy. 

(A.) A bequeaths i.ooo rupees to B with interest from his death. The 
executor does not assent to his legacy until the expiration of a year from 
A’s death. B is entitled to interest from the death of A, . 

297. An executor is not bound to pay or deliver any legacy 
: Executor when to deliver until the expiration of one year from tb^ 
egacies. testator’s death. 
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llhistraiion. 

A by his will directs his legacies to be paid within six months after his- 
death. The executor is not bound to pay them before the expiration of a 
year. 


PART XXXVI.* 

Of the Payment and Apportionment of Annuities. 


298. Where an annuity is given by the will, and no time is 

Commencement of an- for its commencement, it shall 

nuity when no time fixed by commence from the testator s death, and 

the first payment shall be made at the 
expiration of a year next after that event. 

299. Where there is.a direction that the annuity shall be paid 
When annuity, to be paid Quarterly or monthly, the first payment 

quarterly or monthly, first shall be dub at the end of the first Quar- 
falls due. jgj. qj month, as the case may be,, 

after the testator's death ; and shall, If the executor think fit, be 
paid when due, but the e.xecutor shall not be bound to pay it till 
the end of the year. 


200. Where there is a direction that the first payment of an 

annuity shall be made within one month 
or any other division of time from the 
death oi the testator, or on a day certain, 
the successive payments are to be made 
on the anniversary of the earliest day on 
which the will authorizes the first payment to be made ; 


Dates of successive pay- 
ments when first payment 
directed to be made within 
given time, or on day cer- 
tain. 


and, if the annuitant should die in the interval between the 
Apportionment where an- times of payment, an apportioned share 
nuitant dies between times of the annuity shall be paid to his re- 
of payment. presentaiive. 


* Part XXXVI. does not extend to Hindus, Jainas, Sikhs or 
Buddhists . — See the Hindu Wills Act {XXI. of 1870). Compare the 
Probate and Administration Act (V. of 1881), Ch. IX. 
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294. The assent of . an executor to a legacy may be condi- 
Conditional assent. tional, and if the condition be one which 

he has a right to enforce, and it is not 
performed, there is no assent. 


Illustrations. 


ivitl ini ^ Sultanpur, which, at the date of the 

wilt, and at the death of A, were subject to a mortgage for lo.ooo rupees. 

1 he executor assents to the bequest on condition that B shall, within a 
mitea time, pay the amount due on the mortgage at the testator's death, 
a he amount is not paid. There is no assent. 


(i.) The executor assents to a bequest on condition that the legatee 
shall pay him a sum of money. The payment is not made. The assent is 
nevertheless valid. 


295. When the executor is a legatee, his assent to his own 
Assent of executor to his legacy is necessary to complete his title 
own legacy. (o it in the same way as it is required 

when the bequest is to another person, and his assent may in like 
manner be expressed or implied. 


Assent shall be implied if, in his manner of administering the 

Implied assent. property, he does any act which is refer- 

able to his character of legatee, and ts 
not referable to his character of executor. 


Illustration, 


An executor takes the rent of a house, or the interest of Governmen. 
securities bequeathed to him, and applies it to his own use. This is assent, 


Effect of executor’s assent. 


296. The assent of the executor to 
a legacy gives effect to it from the death 
of the testator. 


Illustrations, 


(a.) A legatee sells his legacy before it is assented to by the exe u . 
The executor’s subsequent assent operates for the benefit of the puic » 
and completes his title to the legacy. ' 

(3.) A bequeaths i.ooo rupees to B with interest from h is death. The 
executor does not assent to his legacy until the expiration ot a ye 
A's death. B is entitled to interest from the death of A. > 


29T. An 

Executor when 
egacies. 


executor 
to deliver 


is not bound to pay or deliver any legacy 
until the expiration of one year from tne 
testator’s death. ‘ 
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Jllustraiion. 

A by his will directs his legacies to be paid within six months after his- 
death. The executor is not bound to pay them before the expiration of a 
year. 


PART XXXVL* 

Of the Payment and Apportionment of Annuities. 


298. Where an annuity is given by the will, and no time is 
Commencement of an- ^xed for its commencement, it shall 

nuity when no time fixed by commence from the testator s death, and 
'viil* the first payment shall be made at the 

expiration of a year next after that event. 

299. Where there is, a direction that the annuity shall be paid 
^^hen annuity, to be paid (juarcerly or monthly, the first payment 

quarterly or monthly, first shall be dufe at the end of the first quar- 
falls due. month, as the case may be^ 

after the testator’s death ; and shall. If the executor think fit, be 
paid when due, but the executor shall not be bound to pay it till 
the end of the year. 


300. Where there is a direction that the first payment of an 
rx . , . annuity shall be made within one month 

raents when first payment or any Other division of time from the 
directed to be made within death of the testator, or on a day certain, 
fain" successive payments are to be made 

on the anniversary of the earliest day on 
which the will authorizes the first payment to be made ; 


and, if the annuitant should die in the interval between the 
Apportionment where an- times of payment, an apportioned share 
nuitant dies between times of the annuity shall be paid to his re- 
o£ payment. presentative. 


Part XXXVI. does not extend to Hindus, Jainas, Sikhs or 
Buddhists.— See the Hindu Wills Act (XXI. of 1870). Compare the 
Probate and Administration Act (V. of i88i), Ch. IX. 
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PART XXXVII * 


On the Investment of Funds to provide for Legacies. 

301. Where a legacy, not being a specific 1"'^, is given 
t 1 .. fnr life, the sum beauea' KlK at the 


Investment ol snm be- for life, the sum bequeif 
qucathed where Icfjacy, not end Oi the year, be i 
specific, given for life. securities as the Hig*' 

any general rule to be made from time to time, 
and the proceeds thereof shall be paid to the 
shall accrue due. 

302. Where a general legacy is given 

Investment oi general lime, the enec tv 
legacy to be paid at future sufficient to meet 
time. kind mentioned 

section. 

The in-' 

Intermediate interest. q£ [he res' 

303. Where an annuity is given, 

Procedure when no fund 
charged with, or appropriat- will 10 answ 

ed for annuity. of the spec 

chased; or 

If no such annuity can be ob ' 
produce the annuity shall be investe. 

■?Mur.tios as the High Court may by a. 

from time to time, authorize or dir 

304. Where a bequest is coni 

-j bound to 

Transfer to . let^acv b 

jvgatoo oi cooimg... 

legatoe ou hia giving a-ff 
lelacy if it shall become due. ^ 

- 305. Where the 

‘"rhTior1fr»Som direc 
tSlof to iov-l i" 

cular securities. the t 


11, at the 
n su> 

■y, 


1 -t' 
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in such securities as the High Court may for the time being 
regard as good securities shall be converted into money, and invest- 
ed in such securities. 

806. Where the testator has bequeathed the residue of bis 
, ^ . .. u estate to a person for life, with a direction 

queathed for life, with direc* that it shall be invested in certain speci- 
tion to invest in specified ged securities, 30 much of the estate as 
securities. jg the time of his death invested in 

securities of the specified kind. shall be converted into money, and 
invested in such securities. 

307. Such conversion and investment as. are contemplated by 
Time and manner of con- ^he two last preceding sections shall be 
version and investment. made at such times and in such manner 

as the executor sha 11 in his discretion think fit; 

and, until such conversion and investment shall be completed. 
Interest payable until in- the person vvho would be for the time 
vestment. being entitled to the income of the fund 

when so Invested shall receive interest at the rate of four per cent, 
per annum upon the market-value (to be computed as of the date 
of the testator’s death) of such part of the fund as shall not yet 
have been so invested. 


308. Where, by the terms of a bequest, the legatee is entitled 

to the immediate payment or possession 
of the money or thing bequeathed, but is 
a minor, and there is no direction iu the 
will to pay it to any person on his behalf, 
the executor or administrator shall pay 
or deliver the same into the Court of the District Judge, by whom 
“or by whose District Delegate”* the probate was, or letters of 


Procedure where minor 
entitled to immediate pay- 
ment or possession of be- 
quest, and no direction to 
pay CO person on his behalf. 


administration with the will annexed were, granted to the account 
of the legatee unless the legatee be a svard of the Court of Wards; . 


and, if the legatee be a ward of the Court of Wards, the 
legacy shall be paid into that Court to his account : and such pay- 
ment into the Court of the District Judge, or into the Court of 
Wards, as the case may be, shall be a sufficient discharge for 
the money so paid : 


and such money, when paid in, shall be invested in the pur- 
chase of Government securities, which, with the interest thereon, 

* In 3. 308, the Words quoted have been inserted by 3. 8 of Act VI. ot 
1881. ' 
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shall be transferred or paid to the person entitled thereto, or other- 
wise applied for his benefit, as the Judge or the Court of Wards, 
as the case may be, may direct. 


PART XXX VIll* 

Of the Produce and Interest of Legacies. 

Legatee’s title to produce 309. The legatee of a specific 
of specific legacy. legacy is entitled to the clear produce 

thereof, if any, from the testator’s death. 

Exctpiion . — A specific bequest, contingent in its terms, does 
not comprise the produce of the legacy between the death of the 
testator and the vesting of the legacy. The clear produce of it 
forms part of the residue of the testator's estate. 

Illustrations, 

I 

{a.) A bequeaths his flock of sheep to B. Between the death of A and 
delivery by his executor, the sheep are shorn, or some of the ewes produce 
lambs. The wool and lambs are the property of B. 

(6.) A bequeaths his Government securities to B, but postpones the 
delivery of them till the death of C. The interest which falls due between 
the death of A and the death of C belongs to B, and must, unless he is a 
minor, be paid to him as it is received. 

(c) The testator bequeaths all his four per cent. Government pro- 
\ missory notes to A when he shall complete the age of i8. A, if he com- 
J plete that age, is entitled to receive the notes, but the interest which accrues 
in respect of them, between the testator’s death and A’s completing i8, 
forms part of the residue. 

310. The legatee under a general residuary bequest is entl- 
Residuary legatee’s title tied to the produce of the residuary fund 
to produce of residuary fund, from the testator’s death. 

Exception , — A general residuari bequest, contingent in its 
terms, does not comprise the income which may accrue upon the 
fund bequeathed between the death of the testator and the vesting 
of the legacy. Such income goes as undisposed of. 


• Part XXXVIir. does not extend to Hindus, Jainas, Sikhs, and Bud- 
dhists.— 5 ^^ the Hindu Wills Act (XXI. of 1870). Compare the Probate 
and Administration Act (V. of 1881), Ch. XI. - 
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In \ Thp testator bequeaths the residue of his property to A, a minor, 

,0 be' piid .o hS wS^" S shall comp l.ta the age .1 .8. Ihe .ncomefrom 
-the testator’s death belongs to A. ^ a i. i. 

(5.) The testator bequeaths !s° eitTued \l 

l»l?Ze1°e'ld“.®°The iocome which has accrued In respect of It since 
ihe testator’s death goes as undisposed of. 

311. Where no time has been 6xed for the payment of a 
. general legacy, interest begins to run 
Interest when no time expiration o£ one year from the 

fixed for payment of general trom me exp itiuu / 

legacy* tSStStOr S uGStu* 

FxciHions.^iz.) Where the legacy is bequeathed in satisfac- 
tion of a debt, interest runs from the death of the testator. 

(t>'\ When the testator was a parent or a more remote 
ancestor of the legatee, or has put himself in the place of a parent 
of the legatee, the legacy shall brat interest from the death of the 

testator. , 

Where a sum is bequeathed to a minor with a direction 
•to pay for his maintenance out of it, interest is payable from the 
death of the testator. 

312 Where a time has been fixed for the payment of a 
■ general legacy, interest begins to run 

Interest when time fixed. jjjjjg gg fixed. The interest 

up to such time forms part of the residue of the testator’s 

estate. 

Exception— the testator was a parent or a more 
remote ancestor of the legatee, or has put himself in the place 

of a parent of the legatee, and the legatee is a minor, the legacy 
shall bear interest from the death of the testator unless a specific 
sum is given by the will for maintenance. 

313. The rate of interest shall be 


•Rate of interest. 


four per cent, per annum. 


314 No interest is payable on the arrears of an annuity 
„ . ‘ within the first year from the death of 

annuity within first year after the testator although a period earlier 
■testator’s death. than the expiration of that year may 

Hve been fixed by the will for making the first payment of tho. 
annuity. ... 
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324.- The' refunding of one legatee fo -another shall not^' 
Limit of refunding-" of one exceed the suQl by-'Which the satisfied 
legatee to another.' - • legacy ought to have been reduced if 
the estate had been properly administered. 

?! i ' I I . : 


Jllusiration. 

.. A has bequeathed 240 rupees to B, 480 rupees to C, and 720 rupees 
ifi D. The asset’s are only 1,200 rupees, and, if properly^administered, 
trould give 200 rupees to B, 400 rupees to C, and 600 rupees to D. C 
and D have been paid their legacies in full, leaving nothing to B. B caq 
oblige C to refund So rupees, and D to refund 120 rupees. 


Refunding to be without 325- Xhc refunding shall, in all 
merest. cases, be without interest. 

' V 

323. The surplus or residue of the deceased's properly, after 
Residue after usual pay- payment of debts and legacies, shall be 
ments to be paid to residuary paid to the residuary legatee when any 
legatee. appointed by the will, ' 


32 3 A.* Where a person not having his domicile in British 
_ . , , India has died leaving assets both in 

BrlSSialo Brilteh India and in the country in 

administrator in country of which he had his domicile at tne time 


domicile for distribution. 


of his death, 


and there have been a grant of probate or letters of adminis- 
tration in British India with respect to the assets there, and a 
grant of administration in the country of domicile with respect to 
the assets in that country, 

the executor or administrator, as the case may be, in British 
India, after having given such notices as are mentioned in section 
3 ^ 0 , and after having discharged, at the expiration of the time 
therein named, such lawful claims as he knows of, 

may, instead of himself distributing any surplus or residue of 
the deceased’s property to persons residing out of British in 1 
who are entitled thereto, transfer, with the consent of the execu 
or administrator, as the case may be, in the country or domic , 
the surplus or residue to him for distribution to those persons. 


* S. 326A has been insetted by Act II. of iSgo.s, 9. 
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; -• PART XL* . : 

' ■'Of ths Lubilixy of an Exacuxoa oa- ADMiNisrsAXoa for , 

^ Devastation. ^ . 

t ' R97 Wnen an executor or administrator misapplies the estate 

327. , deceased, or subjects it to loss or 

damage, he is liable to make good the 

^ loss or damage, so occasioned. , 

Jllustrations. 

■ \a.) The executor pays out of the estate an unfounded claim. He is 
liable to make good the loss. renewable by notice, which the 

make good the loss. 

u . -^^hlfernoficVat a particular time. The executor neglects to 
^g?J‘e?hrnotl°“H:rii:ble to^ make good the loss. 

S2S Wnen an executor or administrator occasions a loss to 
323. wnen an by neglecting to get m any 

ad!;?nSLffofn “gleet to part of the property of t^he deceased, he 
any part of property. fg liable to make good the amount. 

. Illustrations. 

la \ The executor absolutely releases a debt due to the deceased from 
i JkinrDHson, or oompoond. „i,h a d.btot «ho able to p»y m toll. 
The executor is liable, to make good the amount, 

. nrrlprts to SUB for 3 debt till thc dcbtor IS able to 

, ■^a^'r^the UmuSo?sr,. a «5 .he deb. is thereby lost to 
The%tV:S'r ?s 7 ^^^ to make good the amouut. 

PART XLI.t 

Miscellaneous. 

Q29- Stamps aiid Fas. [Repealed dy Act VII. 0/ 1S70.} 

330. Saving as to Administrator-General.^ {Repealed by Act 
ZXIV, 0 } /^dy.] 

> . ' I 

■ Part XL; does not extend to Hindus, Jainas, Sikhs or Buddhistic 

ir.the Hfn?u W5l3 Act fXXU of jSjo.) Compare the Probate and Ad^ 

mmjstration^t (V.^on88^^ Sikhs or Buddhists.— 

See the Hindu ‘Wills Act (XXI. of 1870).' - - ■ ' " * • '' 
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331. The provisions of this Act shall not apply to intestate or 

c, - . . I testamentary succession to the property 

Succession to property of , -u- j l j t> i 

Hindus, &C., and certain of any Hindu, Mahomedan,or Buddhist,* 

v^tls, intestacies, and mar- nor shall they apply to any will made, 
riages not affected. intestacy occurring, before the 

first day of January 1866 . 

The 4 th section shall not apply to any marriage contracted 
before the same day. 


332. The Governor-General of India in Council shall, from 

time to lime, have power, by an order, 
Po^ver of Governor Gene- . . . 


ral in Council to exempt 
any race, sect, or tribe in 
British India from operation 
of Act. 


either retrospectively from the passing 
of this Act, or prospectively, to exemptf 
from the operation, of the whole or any 
part of this Act the members of any race, 
sect, or tribe in British India, or any part of such race, sect, or 
tribe, to whom he may consider it impossible or inexpedient to ap- 
ply the provisions of this Act, or of the part of the Act mentioned 
in the order. 


The Governor General of India in Council shall also have 
power from time to time to revoke such order, but not so that the 
revocation shall have any retrospective effect. 


* As to wills of Hindus, Jainas, Sikhs, and Buddhists in the Lower 
Provinces of Bengal and the towns of Madras and Bombay, see now the 
Hindu Wills Act (XXI. of 1870), as amended by ActV. of 1881, s. ^ 54 - 
As to intestate succession among Parsis, see the Parsi Succession Act 
(XXL of 186s). 

As to moveable property under Rs. 200 in value of persons dying 
intestate in a Presidency-town, when taken charge of by the Police for safe 
custody, see the Administrator-Generals Act (II. of 1874). c w j 
As to probate and letters of administration in the case of m us, 
XVlahomedans, and Buddhists, and persons exempted under s. 332, see tne 
Probate and Administration Act (V. of 1881J. 

•f The following classes have been exempted from the operati^ 0 
whole of the Act retrospectively from the passing of the A^t, : 

all Native Christians in the Province of Coorg see Notifica on . 
204, dated 23rd July i868, in Gazette of India, 1868, p. ro 94 : xTn,7»mfvf 
the Jews of Adea-^see Notification No. 1651, dated 20 ^ f 

1886, Bombay List of Local Rules and Orders Ed„ 1880, p. 2, , ^ 

the members of the races known as Khasias and Synteng ( 
in the Chief Commissioner-ship of Assam ) — see Notifica ion ' g.' 

dated 20th October 1887, Assam- List of Local Rules and Orders, 

As to probate and letters of administration in the 
exempted, see the Probate and Administration Act (V. or loo J. 



•fl86S.] INDIAN SUCCESSION ACT. II9 

AH orders And revocations made under this section shall be 
published in the Gazeile of India, 

883* (/) When a grant of probate or letters of administra- 
Surrender of revoked pro- tion is revoked or annulled under this 
bate or letters t£ adminis- Act, the person to whcm the grant was 

made shall forthwith deliver up the pro- 
bate or letters to the Court which made the grant. 

( 2 ) If such person wilfully and without reasonable cause emits 
so to deliver up the probate or letters, he shall be punished with 
hne which may extend to one thousand rupees, or with imprison- 
ment of either description for a term which may extend to three 
months, or with both. 


SCHEDULE. 

{^Stamps and Ftes^ 
[Repealed by Act VIL of iS'po.'] 


♦ S. 333 has been added by Act VI. of 1889, s. 10. 


Act X., 




THE SUCCESSION CEllTIEICATE 
ACT, 1889 

(Act VII. of 1889).- 

Reckived the G.-G.’s Assent on the 8th March 1889. 

An Act to facilitate the Collection of Debis on Successions, and afford 

Protection to Parties paying Debts to the Representafves of 
Deceased Persons. 

Whereas it is expedient to facilitate the collection of debts on 
successions and afford protection to parties paying debts to the 
representatives of deceased persons ; It is hereby enacted as 
follows : — 

Title, commencement, ex- 1 - 0 ) Jhis Act rnay bc Called the 

tent, and application. Succession Ceriificate Act, 1889. 

(2) It shall come into force on the first day of May, rSSp* 
and 

(3) It extends to the whole of British India.f 

(^) But a certificate shall not be granted thert under with 
• respect to any debt or security to which a right can be established 
by probate or letters of administration under the Indian Succession 
Act, 1865, J or by probate of a will to which the Hindu Wills Act, 


• For Statement of Objects and Reasons, see Gaaatte of India, 1S88, 
Ft. V., p. 60 ; for Report of the Select Committee, see ibid., 18S9, Ft. V., 
p. 45 : and for Proceedings in Council, see ibid., 1888, Ft. VI., pp. 92, 136, 
and ibid,, 1889, Ft. VI., p. 48- 

The Act has been declared in force in Upper Burma (except the Shan 
States) by the Burma Laws Act (XIII. of 1898). 

The Act has also been declared to be in force -in British Baluchistan 
by the British Baluchistan Laws Regulation (I. of 1890), s. 3; and in the 
Angul District by the Angul District Regulation (I. or 1894), s. 3. 

It has been declared in force in the Santal Parganas by notification 
under s. 3 of the Santal Parganas Settlement Regulation ( 111 . of 1S72) as 
amended by the Santal Parganas Laws Regulation (III. of 1886). 

t The words, “ inclusive of Upper Burma (except the Shan States),” 
have been repealed by the Fifth Schedule to the Burma Laws Act (XIIL 
pi 1898), and, therefore, have been omitted here. 

X Act X. of 1865. 

^ 4, coc.— •10-7-1909. 


Act Vn., ifSg,— I. 
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1870* applies, or by letters of administration with a copy of such 
a will annexed.! 


2 . (/) The enactments specified in the First Schedule are 
Repeal. repealed to the extent mentioned in the 

third column thereof. 

(2) But nothing in this Act shall affect any certificate granted 
before the commencement of this Act under Act XXVIL of i86oJ 
or any enactment repealed by that act. 

(j) Any enactment except this Act and section 152 of the 
Probate and Administration Act, i88i,§ or any document referring 
to any enactment repealed by this Act shall, so far as may be, con- 
strued to refer to this Act or to the corresponding portion thereof. 


Definitions unless there is 

something repugnant in the subject 0 
context, — 

(/) “ District Court," subject to the other provisions of thi 
Act and to the provisions of proviso (^) to section 23 of the Punjai 
Couris Act, 1884,11 of any other like enactment for the timi 
being in force, means a Court presided over by a District Judge 
and 

(2) “ security " means — 

(a) any promissory note, debenture, stock, or other secur 
ity of the Government of India ; 

( 3 ) any bond, debenture, or annuity charged by the Imperia] 
Parliament on the revenues of India; 

(r) any stock or debenture of, or share in, a company or 
other incorporated institution ; 

((/) any debenture or other security for money issued by, or 
on behalf of, a local authority; 


’ Act XXI. of 1870. 

t S. 5 of Act VII. of igoi provides as follows : — 

“ Nothing contained in section i, sub-section of the Succession 

Certificate Act, 1889, shall be deemed to prevent the grant of a cermica e 
to any person claiming* to be entitled to the eftects of a deceased Na 
Christian, or to any part thereof with respect to any debt or security, / 
reason that a right thereto can be established by letters of administratio ^ 
under the Indian Succession Act, i 8 fi 5 <" 
t Repealed by this Act. 

§ Act V. of 1S81, 

5 Act XVI II. of 1884. 
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(e) any other security which the Governor-General hi 
Council may, by notification in the Gazelle of India, 
declare to be a security for the purposes of this Act, 

Proof of representative title 
a condition precedent to re- 

-covery through the Courts of 4 - (/) No Court shall — > 

debts from debtors of deceas- 
ed persons. 

(fl) pass a decree against a debtor of a deceased person for 
payment of his debt to a person claiming to be 
entitled to the effects of the deceased person, or to 
any part thereof, or 

(^) proceed, upon an application of a person claiming to be 
so emicled, to execute against such a debtor a decree 
or order for the payment of his debt, 

except on the production, by the person so claiming, of — 

(i) a probate or letters of administration evidencing the 

grant to him of administration to the estate of the 
deceased, or 

(ii) a certificate granted under section 36 or section 37 of 

the .\dministrator-Generals Act, 1S74 « and having 
the debt mentiontd therein, or 

(iii) a certificate granted under this Act, and having the 

debt specified therein, or 

(iv) a certificate granted under Act XXVII. of i86of or an 

enactment repealed by that Act, or 

(v) a certificate granted under the Regulation of the 

Bombay Code No. VIII, of 1827, and, if granted 
after the commencement of this Act, having the 
debt specified therein. 

(2) The word “ debt " in sub-section (r) includes any debt 
except rent, revenue, or profits payable in respect of land used 
for agricultural purposes. 

- 5 . The District Court within the jurisdiction of which the 

Court having jurisdiction deceased ordinarily resided at the time 
to grant certificate. of hls death, or, if, at that time, he had 

' no fixed place of residence, then within the jurisdiction of which 


Act II. o£ 1874. 


t Repealed by this Act. 
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any part of the property of the deceased may be found, may grant 
a ceriincate under this Act. ^ ® 

6 . (/) Application for such a certificate must be made to the 

Appliotion for certificate. ® petition signed and 

verified by, or on behalf of, the applicanj; 
in the manner prescribed by the Code of Civil Procedure* for the 
signing and verification of a plaint by, or on behalf of, a plaintiff, 
and setting forth the following particulars, namely — 

(u) the time of the death of the deceased ; 

{b) the ordinary residence of the deceased at the time of his- 
death, and, if such residence was not within theilocal 
limits of the jurisdiction of the Court to which the 
application is made, then the property of the de- 
ceased within those limits ; 

(f) the family or other near relatives of the deceasediand 
their respective residences ; 

(if) the right in which the petitioner claims ; 

({) the absence of any impediment under section i, sub- 
section (^), or under any other provision of this Act 
or any other enactment, to the grant of the certifi- 
cate, or to the validity thereof if it were granted ; and 

(/) the debts and securities in respect of which the certificate- 
is applied for. 

(2) If the petition contains any averment which the person- 
verifying it knows or believes to be false, or does not believe to be 
true, that person shall be subject to punishment according to lb 
provisions of the law for the time being in force for the punishmen 
of giving or fabricating false evidence. 

7. (/) If the District Court is satisfied that there is ground fa 
. entertaining the application, it shall fix ^ 
Procedure on application. thereof, and cauSf 

notice of the application and of the day fixed for the hearing— 

(a) to be served on any person to whom, in the opinion of 
the Court, special notice of the application should be 
given, and 


* Act XIV. of 18S2 (see, now, Act V. of 1908). 
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(3) to be posted on some conspicuous part of the Court-house, 
and published in such other manner, if any, as the 
Court, subject to any rules made by the High Court 
in this behalf, thinks fit, 

and upon the day fixed, or as soon thereafter as may be practi- 
cable, shall proceed to decide in a summary manner the right to the 
certificate. 

( 2 ) When the Court decides the right thereto to belong to the 
applicant, it shall make an order for the grant of the certificate to 
•him. 

(j) If the Court cannot decide the right to the certificate with- 
out determining questions of law or fact, which seem to it to be too 
intricate and difficult for determination in a summary proceeding, 
it may nevertheless grant a certificate to the applicant if he appears 
to be the person having primd facie the best title thereto. 

(.j[j When there are more applicants than one for a certificate, 
and it appears to the Court that more than one of such applicants 
are interested in the estate of the deceased, the Court may, in de- 
ciding to whom the certificate is to be granted, have regard to the 
extent of interest and the fitness in other respects of the applicants. 


8. When the District Court grants a certificate, it shall therein' 
„ t .-c . specify the debts and securities set forth 

Contents of certificate. application for the certificate, and 

may thereby empower the person to whom the certificate is grant- 
ed — 


(a) to receive interest or dividends on, or 
(3) to negotiate or transfer, or 

(c) both to receive interest or dividends on, and to negotiate 
or transfer, the securities or any of them. 


9. (/) The District Court shall, in any case in which it proposes 
Requisition of security from to proceed under sectiou' 7 , sub-sectiou 
' ^rrantee of certificate. (j) or sub-section (f), and may, in any 

other case, require, as a condition precedent to the granting of a 
.certificate, that the person to whom it proposes to make the grant 
I 'shall give to the Judge of the Cpurt, to ensure for the benefit of the 
Judge for the time being, a bond with one or more surety or sureties 
or other sufficient security for rendering an account of debts and 
! "securities received by him, and for indemnity of persons who may 
be entitled to the whole or any part of those debts and securities. 

r 
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( 2 ) The Court may, on application made by petition, and on 
cause shown to its satisfaction, and upon such terms as to security, 
or providing that the money received be paid into Court, or other- 
wise as the Court thinks fit, assign the bond or other security to some 
proper person, and that person shall thereupon be entitled to sue 
thereon in his own name as if it had been originally given to him 
instead of to the Judge of the Court, and to recover, as trustee for 
all persons interested, such amount as may be recoverable there- 
under. 


10. (/) A District Court may from time to time, on the ap- 

T, . . , .-c . plication of the holder of a certificate 

of o=,t,ficafe. 

any debt or security not originally specified therein ; and every such 
extension shall have the same effect as if the debt or security to 
which the certificate is extended had been originally specified there- 
in. 


( 2 ) Upon the extension of a certificate, powers with respect to 
the receiving of interest or dividends on, or the negotiation or 
transfer of, any security to which the certificate has been extended 
may be conferred, and a bond or further bond or other security 
for the purposes mentioned in the last-foregoing section may be re- 
quired, in the same manner as upon the original grant of a certifi- 
cate. 


11 Certificates shall be granted and extensions of certificates 
Forms of certificate and ex- shall be made, as nearly as circumstances 


tended certificate. 


admit, in the forms set forth in the Second 
Schedule. 

12. Where a District Court has not conferred on the holder of 

Amendment of certificate in a certificate any power with 
respect of powers as to securi- security specified in the certincai , ^ 
ties. jjgg Qniy empowered him to receive in- 

terest or dividends on, or to negotiate or transfer the securi y. 

Court may, on application made by petition, and on 
its satisfaction, amend the certificate by conferring any 0 P 
mentioned in’ section 8 , or by substituting any one or y 
those powers. , , , 

13. 0) For .rfioles r^ and f/,*' 

Amendment of Act VII., 

1870. 

\Inseried in ihe Court Fees Act.] 


Court Fees Act, 1870 , 
shall be 'substituted, namely . 


* Act VII> of 1870- 
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(2) In the Court Fees Act, 1870;* section 19, clause viii,, for 
the words and figures, “ and certificate mentioned in the First 
Schedule to this Act annexed, No. 12 ", the words and figures, “ and> 
save as regards debts and securities, a certificate under Bombay 
Regulation VIII. of 1827 ", shall be substituted. 


14 . (/) Every application for a certificate, or for the extension 
Mode .of collecting court- of a certificaie, must be accompanied by 
fees on certificates. a deposit of a Slim equal to the fee pay- 

able, under the First Schedule to the Court Fees Act, 1S70,* in re- 
spect of the certificate or extension applied for. 

(2) If the application is allowed, the sum deposited by the ap- 
plicant shall be expended, under the direction of the Court, in the 
purchase of the stamp to be used for denoting the fee payable as 
aforesaid. 


(j) Any sum received under sub-section (/), and not expended 
under sub-section (2), shall be refunded to the person who deposited 
it. 


Local extent of certificate- 


15 . A certificate under this Act 
shall have effect throughout the whole of 
British India. 


16 . Subject to the provisions of this Act, the certificate of the 
, District Court shall, with re.spect to the 

Effect of certificate. j u. j •- -c j u - 

debts and secunues specified therein, 
be conclusive as against the persons owing such debts or liable on 
such securities, and shall, notwithstanding any contravention of sec- 
tion I, sub-section { 4 ), or other defect, afford full indemnity to all 
such persons as regards all payments made, or dealings had, in good 
faith in respect of such debts or securities to or with the person to 
whom the certificate was granted. 


17 . Where a certificate in the form, as nearly as circum- 
Effect of certificate granted Stances admit, of the Second Schedule 
or extended by British repre- has been granted to a resident within a 
sencative in Foreign State. Foreign State by the British represent- 
ative accredited to the State, or where a certificate so granted has 
been extended in such form by such representative, the certificate 
shall, when stamped in accordance with the provisions of the Court 
Fees Act, 1870,* with respect to certificates under this Act, have 
the same effect in British India as a certificate granted or extended 
under this Act. 


* Act VII. of i8;o. 
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18. A certificate granted under this Act may be revok* 

Revocation of certificate. following causes, 

namely — 

(a) that the proceedings to obtain ’the certificate were 
defective in substance; 

(3) that the certificate was obtained fraudulently by the 
making of a false suggestion, or by the concealment 
from the Court of something material to the case; 

(f) that the certificate was obtained by means of an untrue 
allegation of a fact essential in point of law to 
justify the grant thereof, though such allegation v/as 
made in ignorance or inadvertently ; 

(<f) that the certificate has become useless and inoperative 
through circumstances ; 

(<?) that a decree or order made by a competent Court in 
a suit or other proceeding with respect to effects 
comprising debts or securities specified in the certi- 
ficate renders it proper that the certificate should be 
revoked. 


19. (/) Subject to the other provisions of this Act, an appeal 

shall lie to the High Court from an 
order of a District Court granting, 
refusing, or revoking a certificate under this Act, and the High 
Court may, if it thinks fit, by its order on the appeal, declare the 
person to whom the certificate should be granted, and direct the 
District Court, on application being made therefor, to grant it 
accordingly in supersession of the certificate, if any, already 
granted. 

( 2 ) An appeal under sub-section (/) must be preferred within 
the time allowed for an appeal under the Code of Civil Procedure. 

(y) Subject to the provisions of sub-section 
Chapters XL VI. and XL VII. of the Code of Civil ^ 

applied by section 647 of that Code, an order of a Dis ric 
under.tbis Act shall be final. 

20. Save' as provided by this Act, a ggects^^of 

Effect on certificate of pre- Under in respect of any of the effects 
vious certificate, probate, or a deceased person ^ , „u 

letters of administration. there has been a previous gra 


* Act XIV. of 1882 (sea now, Act V. of igo8 and the portion there 
jrresponding to s. 647 of Act XIV. of 1882). 
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a certificate or of probate or letters of administration introspect 
of the estate of the deceased person, and if such previous grant is 
in force. 

21. (/) A grant of probate or letters of administration under 
Effect on certificate of sub^ the ?robate and Administration Act, 
sequent probate or letters of 1881,* in respect of an estate, shall be 
administration. deemed to supersede any certificate 

previously granted under this Act in respect of any debts or 
securities included in the estate. 

(2) When, at the time of the grant of the probate or letters, anjT 
suit or other proceeding instituted by the holder of the certificate 
regarding any such debt or security is pending, the person to whom 
the grant is made shall, on applying to the Court in which the 
-suit or proceeding is pending, be entitled to take the place of the 
holder of the certificate in the suit or proceeding. 

22 Where a certificate under this Act has been superseded 
Validation of certain pay- or is invalid by reason of the certificate 
jnents made in good faith to having been revoked under sectioix 1 8, 
holder of invalid certificate, qj, {jy reason of the grant of a certificate 

to a person named in an appellate order under section 19, or 
by reason of a certificate having been previously granted, or by. 
reason of a grant of probate or letters of administration, or for any 
other cause, all payments made or dealings had, as regards debts 
and securities specified in the superseded or invalid certificate, to 
or with the holder of that certificate in ignorance of its supersession 
or invalidity, shall be held good against claims under any other 
certificate, or under the probate or letters of administration. 

23 . (0 Where a certificate has been granted under this Act 
Prohibition of exercise of 0 ^ Act XXVII. of iSfio,"}" Or a grant of 
certain powers by curators. probate or letters of administration has 
been made, a curator appointed under Act XIX. of 1841I shall not 
exercise any authority lawfully belonging to the holder of the cer- 
tificate, or to the executor or administrator : 

(2) But persons who have paid debts or rents to a curator 
authorized by a Court to receive them shall be indemnified, and 
the curator shall be responsible for the payment thereof to the 
person who has obtained the certificate, probate, or letters of admi- 
nistration, as the case may.be. 


* Act V. of 1881. ■ t Repealed by this Act. 

^ The Succession (Property Protection) Act, 1841. 
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24. Any probate- or letters of administration granted before 

, , , . , , the first day of April, i 88 i, by any 

id^Ser^ Supreme or High Court of Judicature, 

or by the Court of a Recorder in Bur- 
ma, in any case in which the deceased person was not a British 
subject within the meaning of that expression as used in the Chart- 
ers of the Supreme Courts of Judicature, and in which any assets 
belonging to him were at the time of his death within the local 
limits of the jurisdiction of the Court, shall, for the purpose of the 
recovery of debts, the protection of persons paying debts, and the 
negotiation or transfer of securitiesi ncluded in the estate of the 
deceased, be deemed to have and to have had the effect which a 
grant of probate or letters of administration has under the Indian 
Succession Act, 1865 

Provided that nothing in this section shall be construed to 
validate any disposal of property by an executor or administrator 
which has, before the commencement of this Act, been declared by 
any competent Court to be invalid. 

25. No decision under this Act upon any question of right 

between any parties shall be held to bar 
the trial of the same question in any 
suit, or in any other proceeding, between 
the same parties, and nothing in this Act 

shall be construed to affect the liability of any person who may 
receive the whole or any part of any debt or security, or any inter- 
est or dividend on any security, to account therefor to the person 
lawfully entitled thereto. 

26. (/) The Local Government may, by notification in the offi- 

, r • , . cial Gazette, invest any Court ifitenor in 

Investiture of inferior , . Pniirt with the functions 

Courts with jurisdiction of a District Court With me i 

District Court for purposes of a District Court under this Ac , 


Effect of decisions under 
this Act, and liability of 
holder of certificate there- 
under. 


of this Act. 


can 


cel or vary any such notification.T 


Act X. of 1865. 

For notifications issued under this sub-section for 

(1) Assam, see Assam Manual of Local Rules and Or e , 

(2) Bombay, see Bombay List of Local Rules and Orders, 

Ed. 1896. pp. 495 - 497 ; , . „ , Orders. Vol. L, 

(3) Madras, see Madras List of Local Rules a 

Ed. 1898. pp. 227 and 22S ; Morth-Weslern Pro- 

(4) North-Western Provinces and Oudh, see N ^d. i 894 » 

Vinces and Oudh List of Local Rules and Orders, u, 

p. 126. 
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{ 2 ) Any inferior Court so invested shall, within the I0C.1! limits 
of its jurisdiction, have concurrent jurisdiction with the District 
Court in the exercise of all the powers conferred by this Act upon 
the District Court, and the provisions of this Act relating to the 
District Court shall apply to such an inferior Court as if it were a 
District Court : 

Provided tiiat an appeal from any such order of an inferior 
Court as is mentioned in sub-section (/) of section 19 shall lie to 
the District Court, and not to the High Court ; and that the District 
Court may, if it thinks fit, by its order on the appeal, make any 
such declaration and direction as that sub-section authorizes the High 
Court to make by its order on an appeal from an order of a Dis- 
trict Court. 

(j) An order of a District Court on an appeal from an order 
of an inferior Court under the last foregoing sub-section shall, 
subject to the provisions of Chapters XLVi, and XLVlI, of the 
Code of Civil Procedure* as applied by section 647 of that Code, 
be final. 

(4!) The District Court may withdraw any proceedings under 
this Act from an inferior Court, and may either itself dispose of 
them, or transfer them to another such Court established within the 
local limits of the jurisdiction of the District Court, and having 
authority to dispose of the proceedings. 

(5) A notification under sub-section (/) may specify any 
inferior Court specially or any class of such Courts in any local 
area. 

(< 5 ) Any Civil Court which, for any of the purposes of any 
enactment, is subordinate to, or subject to the control of, a District 
Court, shall, for the purposes of this section, be deemed to be a- 
Court inferior in grade to a District Court. 

27. (/) When a certificate under this Act has been supersed- 
Surrender of superseded ®d Or is invalid from any of the causes- 
and invalid certificates, mentioned in section 22, the holder 

thereof shall, on the requisition of the Court which granted it, 
deliver it up to that Court. 


( 2 ) If he wilfully, and without reasonable cause, omits so to 
deliver it up, he shall be punished with fine which may extend to 
one thousand rupees, or with imprisonment for a term which may 
extend to three months, or with both. 


* Act XIV. of 1882 (see, now, Act V. of 1908 and its portion 
responding to s, 647 of Act XIV. of 1882). 


cor- 
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28 . Notwithstanding anything in the Regulation of the 
ProviMons with re’;pcct to Bombay Code No. VUI. of 1827, the 
certificates unilcritombay Re* provisions of section 3, section 6,sub- 
guiation \HLot 1337. section (/), clause (/), and sections 8, 

9, 10, II, 12, 14, 16, rS, 19, 25, 26, and 27 of this Act, with respect 
to certificates under this Act and applications therefor, and of 
section 98 of the Probate and Administration Act, 1881,'* with 
respect to llie exiiibilion of inventories and accounts by executors 
and administrators, siiall, so far as they can be made applicable, 
apply, rfspeciivcly, to certificates granted under that Regulation, 
and applications made for certificates thereunder, after the com- 
mencement of this Act, and to the exhibition of inventories and 
accounts by the holders of such certificates so granted. 

• Act V, of 18S1. 
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THE FIRST SCHEDULE. 
Enactments repe.u.ed. 
Seciion 2.) 


Number and year. 


Subject or title. 


Extent of repeal. 


Ads of the Goventor-General in Council. 


XXVII. of 1S60. 

XIV. of 1869 ... 

XV. of 1874 

XIII. of 1879 .. 

V. of 1881 ... 

XVIII. of 1884. 
XII. of 1887 ... 


Collection of 
Debts on Suc- 
cessions. 
Bombay Civil 
Courts A c t, 
1869. 


Laws, Local Ex- 
tent Act, 1874. 

Oudh Civil 
Courts Act, 
1879. 

Probate and Ad- 
ministra t i o n 
Act, tSSi. 

Punjab Courts 
Act, 1884. 

Bengal, North- 
Western Pro- 
vinces, and 
Assam Civil 
Courts Act, 
1887. 


So much as has not been repealed. 


In section i6, from and inclusive of 
the words and figures, “ Bombay 
Regulation VlII. of 1827," down 
to and inclusive of the words, “re- 
presentatives of deceased persons) 
and.” 

So much as relates to .Act XXVII. 
of 1S60, 

Section 25, clause (j), relating to 
applications for ceitificates under 
Act XXVII. of i8do. 

Sections 151 and 153. 


Section 29, sub-section {/), clause 
(n). 

Section 23, sub-section (2), clause 
(e). 


Ad of the Lieutenant-Governor of Bengal in Council. 


VII. of 1880* 


Public Demands 
Recovery Act, 
1880. 


In section 7, clause (5), the words, 
“and the note to paragraph 12 of 
Schedule 1 ." 


* Since entirely repealed by the Public Demands Recovery Act (Ben 
Act I. of 1895). ' 
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THE SECOND SCHEDULE. 

Forms of Certificate and Extended Certificate. 

{See Secfion //.) 

In the Court of 

To A. B. 

Whereas you applied on the day of for a 

-certificate under the Succession Certificate Act, 1889, in respect of the 
following debts and securities, namely ; — 

Debts. 

Amount of debt, includ- Description and date of 


Serial Name of ing interest on date instrument, if any, by 
number. debtor. of application for which the debt is 
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THE SECOND SCHEDULE— 

!n the Court oi 

On the application of B. m.idc to ir.e on the Jay 

of , i hereby extend this ccrtiticAtc to ,thc taV.owiag delta and 

securities, namely — 

Dihts. 




1 Amoiint of debt, inelud- 

i Dcsctipiion and date of 

Serial 

Name of 

iiig ii'.lercjt, on d ite of 

i it..>t.!i»ncist, it any, by 

number. 

debtor. 

appiicatiun tor cxtcis* 

wliicii the debt is 5c- 


I i 

sicin, 

cured. 

j 

\ 




^(iurtltcs. 



DKSCiiii'Tioa. 1 

M ultct-value of 

1 

Seri.a! 

number. 

Distinguish- 
ing number 
or letter of 
security. 

1 

t 

.N'jine. title, ! 
or cl.is-. of * 
security. | 

1 

1 

Amour.t or 
par value of 
accurily. 

i sec.utsy on dale 

of application 
for extension. 


1 

1 

1 

1 

i 

1 



This extension empowers .*1. B. to collect those tlebts [ondj Uo ri’cciv^'] 
[inL’rcit] ulivideitdsl [o/j] [/<? {to ii'io.c v\.r<<n7;Vj]!* 


Dated this 


day of 


District 






ACT XIX. OF 1841. 

Tlio SueeessioQ (Property Protectioa) Act, 1841.* 

Passed on the 6th September 1841. 

An Act for the Protection of Moveable and Immoveable Property 
against Wrongful Possession in cases 0/ Successions, 

X* Whereas much inconvenience has been experienced whe re 
p persons have died possessed of moveable 

and immoveable property, and the same 
Ijas been taken upon pretended claims of right by gift of succes- 
sion; the difficulty of ascertaining the precise nature of the move- 
able property in such cases, the opportunities for misappropriating 
such property and also the profits of real property, the delays of a 
regular suit when vexatiously protracted, and the inability of heirs 
when out of possession to prosecute their rights, affording strong 
temptation for the employment of force or fraud in order to obtain 
possession : and whereas, from the above causes, the circumstance of 
actual possession, when taken upon a succession, does not afford an 
indication of rightful title equal to that of a decision by a Judge after 
hearing all parties in a summary suit, though such summary suit 
may not be sufficient to prevent a party removed from possession 
thereby from instituting a regular suit : and whereas such summary 


* This is the short title given by the Indian Short Titles Act fXI V. of 
1897). 

. The Succession (Property Protection) Act (XIX. of 1841) has been 
declared to be in force in the whole of British India (except as regards the 
Scheduled, Districts) by the Laws Local Extent Act (XV. 1874), 3. 3. 

Act XIX. of 1841 has been declared by force rn the Arakan Hill 
District (with modifications and with the exception of 3. i6) by the Arakan 
Hill District Laws regulation (IX. of 1S74). 

The Act has been extended to Sindh by Bom. Act XII. of 
(Courts, Sindh), s. r2. 

It has been declared, by notification under s. 3 (a) of the Scheduled 
Districts Act (XIV. of 1874) to be in force In the following Scheduled 
Districts, namely ; — 

(1) The Taluqa of Bhadrachalam and Rakapilli and the Rampa 

Country (see Gazette of India, 1879. Pt. I., p 630) s ^ 

(2) Sindh (see (Gazette of India, 1880, ft. I,, p. 672) ; 

(3) West Jalpaiguri (see Gazette of India, i88r, Pt. I., p. 74) ; 

2,COO.— 12-11. 1912. Act XIX., 1841.-1. 
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suit, though it Will take away many of the temptations .which exist 
tor assuming \vrongful possession upon a succession, will be too 
tardy a remedy for obviating them all, especially as regards move- 
able property : and whereas it may be expedient, prior to the deter* 
mination of the summary suit, to appoint a curator to take charge 
of property upon a succession, where there’ is reason to apprehend 
danger of misappropriation, waste, or neglect, and where such ap- 
pointment will, in the opinion of the authority making the same, be 
beneficial under all the circumstances of the case; and whereas 
it will be very inconvenient to interfere with successions to estates 
by the appointment of curators, or by summary suits, unless satis- 
factory grounds for such proceedings shall appear, and unless 
such proceedings shall be required by or on the behalf of parties 
giving satisfactory proof that they are likely to be materially pre- 
judiced if left to the ordinary remedy of a regular suit : — 


■'] 


(4) The District of Hazaribagh (see Gazette of India, 1881, Pt. I,, p. 

507) ‘ , 

(51 The District of Lohardaga (see Gazette of India, 1881, Pt. I., p. 

508) : 

(6) The District Manbhuna (see the Gazette of India, 1884, Pt, I., 

P* 509) s ^ , 

(7) Pargana Dhalbhum in the District of Singbbum (see Gazette 01 

India, 1881, Pt L, p. 510) ! 

(8) The Scheduled Portion of the Mirzapur District (see Gazette 

of India, 1879, Pt. I., p, 383) ; 

(9) Jaunsar Bawar (see Gazette of India, 1879, Pt. I., p. 3°2) s 

(10) The Districts of Hazara, Peshawjr, Kohat, Bannu, Dera Ismail 

Khan, and Dera Ghazi Khan (see Gazette of India, 1880, rt. 

I., p. 48) : . n t 

(11) The District of Lahaul (see Gazette of India, 1886, Pt. h, p. 

301) : 

(1 12) The Scheduled Districts of the Central Provinces (see Gazette 
of India, 1879, Pt. I., p, 771) : 

(13) Coorg (see Gazette of India, 1878, Pt. I., p. 747 ) ’ . 

(14) The District of Sylhet (see Gazette of India, 1879. *•> P“ 

The Act has been extended, by notification under s. 5 of ^ ^ 

mentioned Act, to the Scheduled Districts of Kumaon and Garhwal (see 

Gazette of India, 1876, Pt. I., p. 606). , . , _ bv the 

Inss. 2to 19. certain formal words, which were repealed y 
Repealing Act (XVI. of 1874) and the Repealing Act (XII. of 1876), hav 

A curator appointed under this Act is not 
lawfully belongfng to « bolder of a certificate 
or VII. of 1889, or to an executoc or administrator, bee t 
Certificate Act (VII. of 1889), s. 23 (/). 
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It is hereby enacted that, whenever a person dies leaving pro- 
o 1 • • „ k petty, moveable or immoveable, it shall 
succession to property of de- bs lawful *or any person claiming a 
ceased may apply for relief right by succession thereto, or to any 
against wrongful possession, portion thereof, to make application to 

the Judge of the Court of the district where any part of the pro- 
perty is found or situate for relief, either after actual possession 
has been taken by another person, or when forcible means of seiz- 
ing possession are apprehended. 

2. It shall be lawful for any agent, relative, or near friend, or 
Agent, &c., may apply in for the Court of Wards in cases within 

behalf of minor, &c. their cognizance, in the event of any 

minor, disqualified, or absent person being entitled by succession to 
such property as aforesaid, to make the like application for relief. 

3. The Judge to whom such application shall be made shall, 

c. . . . T j in the first place, enquire by the solemn 

nquiry ma e y Ju ge. declaration of the complainant, and by 

witnesses and documents at his discretion, whether there be strong 
reasons for believing that the party in possession or taking forcible 
means for seizing possession has no lawful title, and that the ap- 
plicant. or the person on whose behalf he applies, is really entitled, 
and is likely to be materially prejudiced if left to the ordinary re- 
medy of a regular suit, and that the application is made hona fide. 


4. In case the Judge shall be satisfied of the existence of 

Procedure Strong ground of belief, but not 

otherwise, he shall cite the p’.rty com- 
plained of, and give notice of vacant or disturbed possession by 
r, , . r • publication, and, after the expiration of 

a reasonable time, shall determine sum- 
marily the rig ht to possession (subject to regular suit as hereinaiter 
mentioned), and shall deliver possession accordingly : provided 
Appointment of officer to always that the Judge shall have the 


secure effects. power to appoint an officer who shall 

take an inventory of effects, and seal or otherwise secure the same. 


upon being applied to for the purpose, without delay, whether he 
shall have concluded the enquiry necessary for citing the party 
complained of or not. 


5. In case it shall further appear upon such application and 
Appointment of curator examination as aforesaid, that danger is 
pending determination of to be apprehended of the misappropria- 

' tion or waste of the property before the 
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summary suit can be determined, and that the delay in obtaining 
iTkeW fn party m possession, or the insufficiency thereof, if 

possession- to considerable risk, 
provided he be the lawful owner ; it shall be lawful for the Judge 
to appoint one or more curators with the powers hereinafter nest 
mentioned, whose authority shall continue according to the terras 
o IS or their respective appointments, and in no case beyond the 
determination of the summary suit and the confirmation or delivery 
of possession in consequence thereof. Provided always that, in the 
case of land, the Judge may delegate to the Collector or to his 
officer the powers of a curator, and also that every appointment of 
a curator in respect of any property be duly published. 


6. The Judge shall have power to authorize such curator. 
Powers conferrible on either to lake possession of the property 
curator. generally, or until security be given by 

the party in possession, or until inventories of the property shall 
have been made, or for any other purpose necessary for securing 
the property from misappropriation or waste by the party in posses- 
Discretion to allow party sion. Provided always that it shall be 

in possession to continue. entirely discretionary with the Judge 

whether he shall allow the party in possession to continue in such 
possession on giving security or not, and any continuance in pos- 
session shall be subject to such orders as ttie Judge may issue 
touching inventories, or the securing of deeds or otner effects. 


7. Tne Judge shall exact from the curator security for the 
Ourator to give security, faithful discharge of his trust, and for 
and may receive remunera- rendering satisfactory accounts of the 

same as hereinafter mentioned, and may 
authorize him to receive out of the property such remuneration 
as shall appear reasonable, but in no case exceeding five per 
centum on the personal property, and on the annual profits of 
n- , , . the real property. Ail surplus naoneys 

- Disposal of surplus. shall be paid into 

Court, and invested in public securities for the benefit of the 
persons entitled thereto upon adjudication of the summary sui 
Curator may be invested Provided always that, although security 
with powers before security shall be required from the cura 
is taken. j reasonable despatch, and, where it 

is practicable, shall be taken generally to answer all cases or 
which the person may be afterwards appointed curator, 
delay in the taking of security shall prevent the rt-,. 

immediately investing the curator with the powers ot s 
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8. Where the estate of the deceased person shall consist 
Report from Collector wholly or in part of land paying leve- 
where estate includes reve- nue to Government, in all matters re- 
nue-paying land. garding the propriety of citing the party 

in possession, of appointing a curator, and of nominating indivi- 
duals to that appointment, the Judge shall demand a report from 
the Collector, and the Collector is hereby required to furnish the 
same. In cases of urgency, the Judge may proceed, in the first 
instance, without sucn report, and he shall not be obliged to 
act in conformity thereto, but in case of his acting otherwise than 
according to such report, he shall immediately forward a state- 
ment of his reasons to the Court of Sadr Di wani Adalat, and the 
•Court of Sadr Dawani Adalat, if they shall be dissatisfied with such 
reasons, shall direct the Judge to proceed conformably to the report 
of the Collector. 


9 . The curator shall be subject to all orders of the Judge 
Institution and defence of regarding the institution or the defence 
suits. Authority for codec- of suits, and all Suits may be instituted 
tion of dues. qj. defended in the name of the curator 

on behalf of the estate. Provided that an express authority shall 
be requisite in the sanad of the curator's appointment for the 
■collection of debts or rents; but such express authority shall 
•enable the curator to give a full acquittance for any sums of 
money received by virtue thereof. 


10. Pending the custody of the property by the curator, it 
Allowance to apparent shall be lawful for the Judge to make 
owners pending custody by such allowances to parties having a 
•curator. ptima-Jacit right thereto as, upon a 

■summary investigation of the rights and circumstances of the 
parties interested, he shall consider that necessity may require 
taking, at his discretion, security for the repayment thereof with' 
interest, in case the party shall, upon the adjudication of the sum- 
mary suit, appear not to be entitled thereto. 


, 11 . The curator shall file monthly accounts in abstract, 
Accounts to be filed by at the period of every three months, 
■curator. if hts administration last so long, and, 

•upon giving up the possession of the property, file a detailed 
account of his administration to the satisfaction of the Judge. 

12 . The accounts of any such curator as is above described 
Inspection of accounts, and shall be open to the inspection of all 
jpterested party to parties interested; and it' shall be 
p upicate. competent for any such interested party’’ 
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to appoint a separate person to keep a duplicate account 'of all 
receipts and payments by such curator. And if it be found that 
the accounts of any such curator are in.arrear, or if they; 
shall be erroneous or incomplete, or if the curator shall not' 
Penalty for default as to produce them whenever he shall be 
accounts. ordered to do so by the Judge, he shall 

be liable to a fine not exceeding one thousand rupees for every 
such default. 


13. After the Judge of any district shall have appointed 
Bar to appointment of any curator, Such appointment shall pre- 
second curator for same pro- elude the Judge of any other district 

within the same Presidency from ap- 
pointing any other curator, provided the first appointment be in 
respect of the whole of the property of the deceased. But, if 
Curators of different parts the appointment be only in respect of 
of property. a portion of the property of the deceas- 

ed, this shall not preclude the appointment within the same 
Presidency of another curator in respect of the residue or any 
portion thereof ; provided always that no Judge shall appoint a 
curator or entertain a summary suit in respect of property which 
is the subject of a summary suit previousiy instituted under this 
Act before another Judge; and provided, further, that, if two 
Power to appoint sole cu- Of more cufators be appointed by differ- 
rator. gut Judges for several parts of an estate, 

it shall be lawful for the Sadr Diwani Adalat to make such 
order as it shall think fit for the appointment of one curator of 
the whole property. 

14. This Act shall not be put in force unless the aforesaid 
Limitation of time for ap- application to the Judge be made within 

plication for curator. six moths of the decease or the proprie- 

tor whose property is claimed by right in succession. 


15. This Act shall not be put in force to contravene any 

public act of settlement. Neither, m 
cases in which the deceased Proprietor 
shall have given legal directions for th 
possession of' his property a , 
decease in the event of minority or otherwise, in oppos'don ° . 
directions; but in every such case, so soon as the ju K .igggjj . 
jurisdiction over the property of a deceased person s a 
of the existence of such directions, he shall give effec 


Bar to enforcement of Act 
against public settlement or 
legal directions by deceas- 
ed. 
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16. This Act shall not be put in force for the purpose of 

f, ^ t A K- disturbing the possession of the Court 
Court of Wards to be , 1 ® r ti • j . _ j ; 

made curator in case of of Wards of any Presidency j and in 

minors having jiropetty sub* case a minor or Other disqualified per- 
ject to its jurisdiction. ^yjjQge property shall be subject 

to the Court of Wards shall be the party on whose behalf appli- 
cation is made under this Act, the Judge, if he determines to cite 
the party in possession, and also appoint a curator, shall invest 
the Court of Wards with the curatorship of the estate, pending 
the suit, without taking such security as aforesaid, and in case 
the minor or other disqualified person shall, upon the adjudication 
of the summary suit, appear to be entitled to the property, posses- 
sion shall be delivered to the Court of Wards. 

17. Nothing in this Act contained shall be any impediment 
Saving of right to bring lo the bringing of a regular suit, either 

tegular suit. by the parly whose application may have 

been rejected before or after citing the party in possession, or 
by the party who may have been evicted from the possession under 
■this Act. 

18. The decision of the Judge upon the summary suit under 
Effect of decision on sum- this Act shall have no other effect than 

mary suit. that of Settling the actual possession ; 

but for this purpose it shall be final, not subject to any appeal or 
order for review. 

19. It shall be lawful for the Goverments of the respective 
Appointment of public cu- Presidencies to appoint public curators 

ratots. for any district or number of districts. 

And the Judge having jurisdiction shall nominate such public 
curator or curators in all cases where the choice of a curator is 
left discretionary with him under the preceding provisions of this 
Act. 


20. [ Power to appoint ecclesiastical registrar to receive effects 
in certain cases. ] Repealed by Act Vlll. of 18 s. /y. 




ACT VII. OF 1887 ; 
m Suits’ Yaluatlou Act, 1887.'’ 


Received THE G.-G.’s Assent on the iith February 1887, 


An Act to prescribe ihe mode of valuing certain Suits for the purpose 
0/ determining the Jurisdiction 0/ Courts with respect thereto. 

Whereas it is expedient to prescriba the mode of valutnqf 
certain suits for the purpose of determining the jurisdiction of 
Courts with respect thereto ; It is hereby enacted as follows 

1 . This Act may be called the 
Suits’ Valuation Act, 1887. 


PART I. 

Suits relating to Land. 

2 . This Part shall extend to such local areas, and come into 
Extent and commancemenk force therein On such dates, as the Gov* 
o£ Park 1. ernor-General in Council, by notifica- 

tion in the Gazette of India, directs.f 


* For Statement of Objects and Reasons, aeo Gaaeiit" of India, 

Pt. V., p, 701 ; for Report of the Select Commitfee ^oi^ibtd 1887, Pt. JV.. 
p. 18 ; and for Proceedings in Council, aeo ibid, 1886 Supplement, pp, n^j 
and and ibid, 1887. Pt VI., pp. 16 and 31. 

Act VII of *887 has been declared in force In Upper Burma (excapt 
the Shan States) by the Burma Laws Act (XIII. of i8g8). — See s. 4 and tho 
First Schedule. 

It had previously bD“n extended there by notification under 3 ,1; of the 
Scheduled Districts Act (XIV. of 1874). — See Burma Gaoeiie, 1888, Pt. I., p. 
363. 

It has been declared in force in British Baluchistan by the British 
Baluchistan Laws Regulation (I. of i8go), 

+ Part I. of the Act has. under s. 3, been declared to extend to the 
Punjah, and to come into force therein on the 1st day of March 1880.— 
See GTsHig of India. 1889, Pc. I , p, 107, 

4,000.— 12-1-1910, 
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suits’ valuation. 


[Act Vll 


3 . (/) The’.LocaljGovernment may. with the previous sane* 
Power for Local Govern- ^' 0 *^ ^^6 Governor-General in Council, 

ment to make rules determin- make rules for determining the value of 

SaflrplS of i« ft. 

suits mentioned in the Court Fees Act, 
1870,* section 7, paragraphs v. and vi., and paragraph x., clause (</). 


(2) The rulcjS may determine the value of any class of land, 
or of any interest n land, in the whole or any part of a local area, 
and may prescribe difierent values for difierent places within the 
calme local area. 


4. Where a suit mentioned in the Court Fees Act, 1870,* 

Valuation of relief in cer- Section 7, paragraph iv., or Schedule II., 

tain suits relating to land not article 1 7, relates 10 land Or an interest 

to exceed the value of the jjj which the value has been de- 

termined by rules under the last-forego- 
ing section , the amount at which, for purposes of jurisdiction, the 
relief sought in the suit is valued shall not exceed the value of the 
and or interest as determined by those rules. 

5 . (/) The Local Government shall, before making rules 
Making and enforcemen under section 3, consult the High Court 

of rules. with respect thereto. 

(2) A rule under that section shall not take effect till th^e ex- 
piration of one month after the rule has been published in the lo* 
sal official Gazette. 


6 . On and from the date on which rules under section 3 take 

Repeal of section 14 of the effect in any part of the ^ 

Madras Civil Courts Act, the administration of the bove 
.S 73 -t s,. George in Council 10 which Ihe 

Madras Civil Courts Act, iS73,t extends, section 140 tia 
shall be repealed as regards that part of those territories. 


PART II. 

Other Suits. 

7 . This Part extends to the whole of British 

come into force on the nrsc oay j 

1887. 


Extent and commencement 
)f Part II. 


* Act VII. of 1870. 


t Act in. of 1873' 
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8. Where, in suits other than those referred to In the Court 
Court-fee value ard juas- Act, 1870,* section 7, paragraphs 

dictionai value to .be the V., vi.. and ix., and paragraph x., clausa 
same in certain suits. couri4eeB are payable ad valor m 

under the Court Fees Act, 1870,* the value as determinable for 
the computation of court.fees and the value for purposes of juris- 
diction shall be the same. 

8 . When the subject-matter or suits of any class, other than 
Determination of value of suits mentioned in the Court Fees Act, 
certain suits by HtRh Court. 1870.® section 7, paragraphs V. and vi., 
and paragraph x., clause (r/j, is such that, in the opinion of the 
High Court, it does not admit of being satisfactorily valued, the 
High Court may, with the previous sanction of the Local Govern- 
ment, direct that suits of that class shall, for the purposes of the 
Court Fees Act, 1870,* and of this Act and any other enactment 
for the time being in force, be treated as if tneir subject- matter 
were of such value as the High Court thinks fit to specify in this 
behalf.f 

•b» 10 . {Repeal 0/ s. 23 , Punjab Courts Act {XVIII. of 
Repealed by the Repealing and Amending Act {XI I , of 18^1), 


FART HI. 

Supplemental Pkovisions. 

11 . (r) Notwithstanding anything in section 57S of the Code 
„ , , . • of Civil Procedure,! an objection, that, 

is taken on appeal or revision by reason of the over-vaiuaiion or under- 

that a suit or appeal was not valuation of a Suit or appeal, a Courl oE 

properly valued for jutisdic- instance or Lower Appellate Court, 

lona purposes. which had not jurisdiction with respect 

to the suit or appeal, exercised jurisdiction with respect thereto, 
shall not be entertained by an A,ppellate Court unless — 

• Act VII. of 1870. 

t Foe rules as to valuation of certain classes of suits under this sec- 
tion in — 

(/) the Central Provinces, se^ the Central Provinces List of Local Rules 
and Order.s, Ed. 1896, p. 246 ; 

, (2) Oudh, see North-Western Provinces and Oudh List of Local 
Rules and Orders, Ed. 1894, p. 122. 

t This refererce to s. 578 of Act XIV. of 1882 should now be me.int 
to aoply to s. 99 of Act V. of 1908 (the new Code).— s. 158 of the 
latter Act. 
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ii) 


(a) the objection was taken in the Cnnri 

tarn toS?. ‘r ” 

m .he memorandum ’of appeal .oX. 

SB“?r-"=i=a 

clause (a) of sub-secliOT f /I'blfi'th” 1" **!? “i””" mentioned in 
as 10 both the "“'aWrf 

and has beforeTt he m^w 1 
the other grounds of apSo iS'Xl “d "’' 

cis if there haH h«pn nrT^ e t . ^ dispose of the appeal 

late *" “■! «>e Appel- 

raaterWs bofor,^ if V K .’, 'tas. 

the mSan I- M ^ proceed to deal with the appeal under 

Sal - but hearing of ap 

issSs for t hi and refen 

direct its nrHor *'®Q“*res additional evidence to be taken, it shall 
o a Court competent to entertain the suit or appeal 

Court^tLn^!/r'''“'°"r® ^his section with respect to an Appellate 
exercisinfj- T- applicable, apply to a Court 

Civil Prnf H jurisdiction under section 633 of the Code of 

Cedure or otuer enactment for the time being in force. 

^he whole of British India, and 
hall come into force on the first day of July, 1887. 


— w.* uay ui Juiy, loo/. 

Pending- at 12 Nothin? in Part I, or Part II. 
Part f*3rt I. or shall be construed to affect the jurisdic* 

lion of any Court 


(fl) with respect to any suit instituted before rules under Part 
I. applicable to the valuation of the suit take effect, or 
Part 11 . has come into force, as the case may be, or 

( 3 ) with respect to any appeal arising out of any suqh suit. 


fn This reference to s. 622 of Act XIV. of 1882 should now be meant 
latte^A/t Code (Act V. of ipo8}.— 5'fe s. 158 of the 
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act no. IV. OF 1882:* 
Tie Transfer of Property Aetf 1882 . 


Rkchivkd the G.-G/s Assent o^ 


1882, 


o*v THE r^TH February 


,,, Transf,r.fP„t,r,y^ 

Wherws it is ettpedient to deBne and amend certain pm 


Preamble 


Short title. 


Commencement. 


0 the law relating to the transfer of pro- 
perty by act of parties,* It is hereby 
acted as follows ; — 

CHAPTER I. 

PREUailNARY. 

1 . This Act may be called tl 
“Transfer of Property Act, 1882;" 


It shall come into force on the fin 
day of July 1882: 

It extends, in the first instance, to the whole of British Indis 
^*tent. except the territories respectively ad- 

ministered by the Governor of Bombay 


Pt. V. D r<7r f Objects and Reasons, see Gasrefie 0/ /ntita, i88j, 

iltid, '18*78^ Pp ^7^“® Preliminary Report of the Select Committee, see 
see ibid jRn ir further Report of the Select Committee, 

tee see' jAv Third Report of the Selecr Commit- 

18-77 *' Pt- V; p. 395 ; for Proceedings in CounciJ, we *’^<^-1 

SuDDlemp^f^™^"i' P- i6go; ibid., 1882, 
isupplement. p. g6; ibid., 1883, Supplement?. 169. 

Granfa *' 3 nsfer of Property Act (IV. of 1S82J does not apply to Crown 
Ar.V Crown Grants Act (XV. of 1895), printed at p. 78, infra- 

finnl,,/!' ^882 has ceased to be in force in the Naga Hills District 

thf. M Mokokchang Sub-division), the Dibrugarh Frontier Tract, 

th#. the Garo Hills, the Khasia and Jaintia Hills, and 

i88j. Pf'^rr * Tract. — See Assam Rules Manual, Ed. 1893, pp. 408, 4 ° 9 t 

4 , trc. 11., pp, 213 and 705 respectively. 



TRANSFER OF PROPERTY. 


[Act IV. of 1882.] 




in Council, the Lieutenant-Governor of the Punjab, and the Chief 
Commissioner of British Burma.* * * § 

But any of the said Local Governments may, from time to 
time, by notification in the local official Gazette, extendf this Act 
" or any part thereof to the whole of any specified part of the 
territories under its adminisUation. 

“ And any Local Government may, with the previous sanction 
of the Governor- General in Council, from time to time, by notifica- 
tion in the local official Gazette, exempt, § either retrospectively 
or prospectively, any part of the territories administered by such 
Local Government from all or any of the following provisions, 
namely : — 

“Section 54, paragraphs 2 and 3, 59, 107, and I23.’'l| 

Notwithstanding anything in the foregoing part of this section, 
sections 54, paragraphs 2 and 3, 59, 107, and 123 shall not extend 
or be extended to any district or tract of country for the time 
being excluded from the operation of the Indian Registration Act, 
*8 77 , IF under the power conferred by the first section of that Act 
or otherwise.** 

* This reference to British Burma should now be read as referrin^g" to 
Lower Burma. — See the Upper Burma Laws Act (XX. of j886), s. 4, and 
now the Burma Laws Act (XIII. of 1898), by which, Act XX. of 1886 has 
been repealed. The Chu;f Commissioner is now Lieutenant Governor o£ 
Burma. — See Proclamation, dated 9th April 1897, in Gazette of India, 
1897, Pt. L, p. 261. 

t Act IV. of 1882 has, from the ist January 1893, been extended to — > 

(1) the whole of the territories (other than the Scheduled Districts) 
under the administration of the Government of Bombay {see 
Bombay Government Gazette, 1892, Pt. I , p. 1071) ; and 

(2) the area included within the local limits of the ordinary civil 
jurisdiction of the Recorder of Rangoon {see Burma Gazette, 
1892, Pt. I., p. 373). 

j; The words quoted have been inserted by Act VI. of 1904. 

§ No such exemption has yet been made. 

1 ! The two clauses quoted have been substituted for the original clause 
by the Transfer of Property Act (1882) Amendment Act till, of 1885), s. i. 
S. 54, paras. 2 and 3, and ss. 59, 107, and 123 of the Transfer of Property 
Act, >882, with respect to the transfer of property by registered instrument 
shall, on and from the commencement of the Cantonments Act (XIII. of 
1889). extend to every cantonment in British India. — See the Cantonments 
Act (XIII. of 1889), s. 32 (/). 

If Act 111 , of 1P77. 

** This clause has been added by Act III. of 1885, s. 2, and is to be 
deemed to have been added from the date on which Act IV. of 1882 came' 
into force. 
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Repeal of Ads. bein^lbt ' Inactment?^'"^^® ^ 

pealed to the extent therein membtd ^nnexed'^^hall S fe" 
tamed shall be deemed to affect-I. con- 


Saving- of certain enact. 

SV.To!""'- ■^- 




-eallowad by ,be Uw ^ "heTl'tinTr^S,"' 

beforl this Aa^comes'inio force '„ '''=l“'0'i conslrtutej 

such right or liabryVor ' ’ '" '“P=« “f ™r 


Act, Sy uZfTr bropetliolnat" f '''• »' 

decree or order of a Pr,. execution of, a 

in the second chanter of thitj A jurisdiction; and nothioi 

-1= Of Hindu, telt’„^=r‘B2d^hi^r,a?v“"'^ “ 


Interpretation-dause. 


“ immoveabJe property 
'' instrument ; ” 


3. In this Act, unless there is some 
thing repugnant in the subject or con- 
text,— 

“ immoveable properly ” does not 
include standing timber, growing crops, 
or grass; 

“ instrument ” means a non-testa- 
mentary instrument : 

S red means registerad in British India under the law* 
for the time being in force regulating the 
registration of documents : 

‘'attached to the earth " means— 

(o) rooted in the earth, as in the case of trees and shrubs ; 

(^} imbedded In the earth, as in the case of walls or build- 
ings ; or 

(^) attached to what is so Imbedded for the permanent bene- 
ficial enjoyment of that to which it is attached ; 


“ registered : ” 
attached to the earth ; " 


See the Indian Registration Act (III, of 1877). 


j 
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* actionable claim ! 


‘“actionable claim' means a claim to any debt, other than a 

debt secured by mortgage of immoveable 
property, or by hypothecation or pledge 
of moveable property, or to any beneficial interest in moveable pro- 
perty not in the possession, either actual or constructive, of the 
• claimant, which the Civil Courts recognize as affording grounds 
for relief, whether such debt or beneficial interest be existent, accru- 
ing, conditional, or contingent:”* * * § 


and a person is said to have “ notice " of a fact when he act- 
. ,, ually knows that fact, or when, but for 

' notice. wilful abstention from an inquiry or 

search which he ought to have made, or gross negligence, he would 
have known it, or when information of the fact is given to or obtain- 
ed by his agent under the circumstances mentioned in the Indian 
Contract Act, 1872,! s. 229. 


Enactments relatingf to 
contracts to be taken as part 
-of Act IX. of 1872. 


4. The chapters and sections of 
this Act which relate to contracts shall 
be taken as part of the Indian Contract 
Act, iSyz.f 


I And sections 54, paragraphs 2 and 3, 59, 107, and 123 shall 
•be read as supplemental to the Indian Registration Act, 1877.I , 


CHAPTER 1 1. II 

Of Transfers of Property by Act of Parties. 

(A.) — Transfer of Property, whether Moveable or Immoveable. 

5. In the following sections “ transfer of property ” me.ans 
“ Transfer of property ” ^tn act by which a living person conveys 
defined. property, in present or in future, to one 

or more other living persons, or to himself and one or more other 
living persons, and “ to transfer property ” is to perform such act. 

* This definition of “ actionable claim ” has been inserted by the 
Transfer of Property Act (II. of 1900), s. 2. 

f Act IX. of 1872. 

t This paragraph has been added by the Transfer of Property Act 
(18821 Amendment Act (III. of 1885), s 3. 

§ See the Indian Registration Act (HI. of 1877). 

5 Nothing in Ch. II. is to be deemed to affect any rule of Hindu, 
Muhammadan, or Buddhist law . — See s. 2, supra. 
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6. Property of any kind may be transferred except as other- 

What may be transferred. provided by this Act, or by any 

other law for the time being in force. 

(^) The chance of an heir- apparent succeeding to an estate, 
the chance of a relation obtaining a legacy on the death of a 
kinsinan, or any other mere possibility of a like nature, cannot be 
transferred. 

(< 5 ) A mere right of re-entry for breach of a condition subse- 
quent cannot be transferred to any one except the owner of the 
property affected thereby. 

(c) An easement cannot be transferred apart from the dominant 
heritage. 

(d) An interest in property restricted in its enjoyment to the 
owner personally cannot be transferred by him. 

(rf) A mere right to sue* cannot be transferred. 

(/") A public office cannot be transferred, nor can the salary 
of a public officer, whether before or after it has become payable. 

(i) Stipends allowed to military and civil pensioners of Gov- 
ernment and political pensions cannot be transferred. 

(Ji) No transfer can be made (r) in so far as it is opposed to 
the nature of the interest affected thereby, or (2) for an unlawfut' 
object or consideration within the meaning of section 23 of the Indian 
Qontract Act, or (3} to a person legally disqualified to be 

transferee. 

(i) Nothing in this section shall be deemed to authorize a 
tenant having an untransferable right of occupancy, tlie farmer of 
an estate in respect of which default has been made in paying re- 
venue, or the lessee of an estate under the management of a Court 
of Wards, to assign his interest as such tenant, farmer, or lessee | 

7. Every person competent to contract, and entitled to trans- 
Persons competent to ferable property, or authorized to dis- 

transfer. pose of transferable property not nis 

In cl. (e), the words, “ for compensation for a fraud or for harrn 
ally caused,” repealed by the Transfer of Property Act (II. of 1900), s. s 
(*), have here been omitted. , r .t, rA<i 

t In cl. (h), the italicized words have been substituted for t e wo , 

" for an illegal purpose,” by the Transfer of Property Act (II. of igoo), 

cl, (t) has been added by the Transfer of Property Act (i 883 ) 
'Amendment Act (III. of 1885), s. 4. 
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own, is competent to transfer such property, eithepvholly or in 
part, and either absolutely or conditionally, in the circumstances, 
to the extent, and in the manner, allowed and prescribed by any 
law for the time being in force. 

8. Unless a different intention is expressed or necessarily 
_ . , , implied, a transfer of property passes 

Operation of transfer. forthwith to the transferee all the interest 

which the transferor is then capable of passing in the property, and 
in the legal incidents thereof. 

Such incidents include, where the property is land, the ease- 
ments annexed thereto, the rents and profits thereof accruing after 
the transfer, and all things attached to the eartii ; 

and where the property is machinery attached to the earth, the 
moveable parts thereof ; 

and, where the property is a house, the easements annexed 
thereto, the rent thereof accruing after the transfer, and the locks, 
keys, bars, doors, windows, and all other things provided for per- 
manent use therewith ; 

and where the property is a debt or other actionable claim» 
the securities therefor (except where they are also for other debts 
or claims not transferred to the transferee), but not arrears of 
interest accrued before the transfer ; 

and, where the property is money or other property yielding 
income, the interest or income thereof accruing aher the transfer 
takes effect. 


9. A transfer of property may be made without writing in 


Oral transfer. 


every case in which a writing is not 
expressly required by law. 


10. Where property is transferred subject to a condition or 
Condition restraining ali- limitation, absolutely restraining the 
enation. transferee or any person claiming under 

him from parting with, or disposing of, his interest in the property, 
the condition or limitation is void except in the case of a lease 
where the condition is for the benefit of the lessor or those claiming 
under him: provided that property may be transferred to or for the 
benefit of a woman (not being a Hindu, Muhammadan, or 
Buddhist), so that she shall not have power during her marriage to 
transfer or charge the same or her beneficial interest therein. 
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11. Where, on a transfer of property, an interest therein is 
■ Restriction repugnant to Created absolutely in favour of anv 
interest created. person, but the terms of the transfer 

direct that such interest shall be applied or enjoyed by him in a 
particular manner, he shall be entitled to receive and dispose of 
such interest as if there were no such direction. 


Nothing in this section shall be deemed to affect the right to 
restrain, for the beneficial enjoyment of one piece of immoveable 
property, the enjoyment of another piece of such property, or to 
compel the enjoyment thereof in a particular manner. 

12. Where property is transferred subject to a condition or 
Condition making interest limitation, making any interest therein 
determinable on insolvency reserved Or given to or for the beneht of 
or attempted alienation. person to cease on his becoming 

insolvent, or endeavouring to transfer or dispose of the same, such 
condition or limitation is void. 


Nothing in this section applies to a condition in a lease for 
the benefit of the lessor or those claiming under him. 

13. Where, on a transfer of property, an interest therein is 
Transfer for benefit of un* Created for the benefit of a person not 
born person. in existence at the date of the transfer, 

subject to a prior interest created by the same transfer, the interest 
created for the benefit of such person shall not take effect unless 
it extends to the whole of the remaining interest of the transferor 
in the property. 


Illustration. 


A transfers property, of which he is the owner, to B, in trust fot A an 
his intended wife successively for their lives, and after the death of tfle 
survivor, for the eldest son of the intended marriage for life, and after m 
death for A’s second son. The interest so created for the ° 

eldest son does not take effect, because it does not extend to the who e o 
-remaining interest in the property. 


14. No transfer of property can operate to create an 

. which is to take effect after the lifetim 

Rule against perpetuity. persons fiving at the 

date of such transfer, and the minority of some person who s a 
be in existence at the expiration of that period, and to wno , 
.attains full age, the interest created is to belong. 
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15 . If, on a transfer cUsf of ' persons 

sw. » rr'orr 

' 3 ,. such interest fails as regards. 

rules contaiued in sections .3 and .4, such 
the whole class. 

■ tprpQt fails bv reason of any of the rules 
16 . Where an i„ sections .3. - 4 . and rs. 

Transfer to take effect on : created in uie same trans- 

“ntirntd, to take Effect alter or upon failure of such 

prior interest, also fails. 

. • 4.f.4^nQ TA tK and 16 shall not apply 

17 . The restrict, ons '♦’.ransfetred for the beneBt 

Transfer in perpetuity for public in the advancement^ ox 

benefit of public. ^ . ^afety or any other object 

religion, knowledge, commerce, health, satety, y 

beneficial to mankind. 

. „ c trcntsfer of property direct that the 

18 . Where the terms rfauansta^ P^_P 

Direction for accumulation, ^g accumulated, such direction shall D< 

u II Ko Hicsnosed of as if no accumulatioi 
void, and the property shall be disposea or 

had been direc nrooerty is immoveable, or wher 

dm'iTdSed to*^ be made from the date of the transfe 
accumulation is resnect only of the income ansin 

the direction shail J" '“S:" SKwing such date ; and, t 

from the property ^ ^ income shall be disposea . 

been directed to be made had elapsed. .41, • 

1 ft Where, on a transfer of property, an interest therein 

19. wnere, u created in favour of a person withe 

Vested interest. specifying the time when it is to ta 

effect, or in terms specitymg that U «_;°^,>tppt“uStreS 
“"StSa"*coXln“«^ the terms of 

““Tvested Interest is not defeated by the death of the transfe 
before he obtains possession. 

E^tlanalion.-kn intention that an interest shall not be ves 
is noufbe inferred merely from a prov.s.on tvhereby the en, 
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ment thereof is postponed, or whereby a prior interest in the same 
property is given or reserved to some other person, or whereby 
income arising from the property is directed to be accumulated uti. 
til the time of enjoyment arrives, of from a provision that, if a 
particular event shall happen, the interest shall pass to another 
person. 


20. Where, on a transfer of property, an interest therein is 
When unborn person ac- created for the benefit of a person not 

i then living, he acquires upon his birth, 
unless a contrary intention appear from 
the terms of the transfer, a vested interest, although he may not be 
entitled to the enjoyment thereof immediately on his birth. 


quires vested interest 
transfer for his benefit. 


21. Where, on a transfer of property, an interest therein is 
_ ^ ^ created in favour of a person to take 

on ingen in eres . effect only on the happening of a spe- 

cified uncertain event, or if a specified uncertain event shall not 
happen, such person thereby acquires a contingent interest in the 
property. Such interest becomes a vested interest in the former 
case, on the happening of the event ; in the latter, when the 
happening of the event becomes impossible. 

Exception. — Where, under a transfer of property, a person 
becomes entitled to an interest therein upon attaining a particular 
age, and the transferor also gives to him absolutely the income to 
arise from such interest before he reaches that age, or directs the 
income, or so much thereof as may be necessary, to be applied for 
his benefit, such interest is not contingent. 


22. Where, on a transfer of property, an interest there- 

Transfer to members of a' >s created in favour of such 
class who attain a particular only of a cla-ss as shall attain a part - 
agfe. cular age, such interest does not vest in 

any member of the class who has not attained that age. 


23. Where, on a transfer of property, an interest therein is 

Transfer contingent on hap- aCCrue tO a specified 
pening uf specified uncertain specified uncertain event snaii napp 
event. ^nd no time is mentioned for the occur- 

rence of that event, the interest fails unless such event happens 
before, or at the same time as. the intermediate or preceden in, 


* V aa V/ V aaa w ^ « waa waa aaaa^awv • 

before, or at the same time as, the intermediate 
terest ceases to exist. 
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24. Where, on a transfer of property, an interest therein is 
Transfer to such o£ certain to accrue to such of Certain peKons as 
persons as survive at some shall be Surviving at some period, but 
period not specified. the exact period is not specified, the in- 

terest shall go to such of them as shall be alive when the intermediate 
or precedent interest ceases to exist unless a contrary intention 
appears from the terms of the transfer. 

Illustration. 

A transfers property to B for life, and after his deatli to C and D 
equally to be divided between them, or to the survivor of them. C dies 
during the life of B. D survives B. At B's death the property passes to D, 


Conditional transfer. 


25. An interest created on a transfer of property, and de- 
pendent upon a condition, fails if the 
fulfilment of the condition is impossible, 
or is forbidden by law, or is of such a nature that, if permitted, U 
would defeat the provisions of any law, or is fraudulent, or involves 
or implies injury to the person or property of another, or the Court 
regards it as immoral or opposed to public policy. 

Illustrations, 


(a.) A lets a farm to B on condition that he shall walk a hundred 
miles in an hour. The lease is void. 

( 6 .) A gives Rs. 500 to B on condition that he shall marry A’s daughter, 

C. At the date of the transfer, C was dead. The transfer is void. 

(c.) A transfers Rs. 500 to B on condition that she shall murder C, 
The transfer is void. 

(d.) A transfers Rs. 500 to his niece C if she will desert her husband. 
The transfer is void. 

26. Where the terms of a transfer of property impose a 
Fulfilment of condition pre- Condition to be fulfilled before a person 
cedent. can take an interest in the property, the 

condition shall be deemed to have been fulfilled if it has been sub- 
stantially complied with. 

Illustrations. 

(a.) A transfers Rs. s.ooo to B on condition that he shall marry with 
the consent of C, D. and E. E dies. B marries with the consent of C and 

D. B is deemed to have fulfilled the condition. 

(6.) A transfers Rs. 5.000 to B on condition that he shall marry with 
the consent of C, D, and E. B marries without the consent of C, D, and 

E. but obtains their consent after the marriage. B has not fulfilled the 
condition. 
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transfer of PRoPEETy, 


27. Where, on a .ransfey of 

P=SriS2Sd'T,S? '» ?<■ i" S' of » 

to another on failure of of ®‘'^tne transactir n 
disposuion. ““^«°fpnor the slmf 

tion under the trm.f u another 

£-“»=jKS*£££i| 

T\ 


the “hMiorXotiiionShakVeff''”'*^^ “ ‘™saclta is lha 
disposuion failing ,•„ , "f =« “"')■ i" the eve,,, odh^pS 

“dhSdo: fat™[.,afr„t” 


illustrations. 


— ■'^ffunoris. 

v’" a"' ““1“' ‘ 

effect. • '" A's lifetime. The disposui.,; ,« faroufo??* 


bis w[fe‘'"^'- to^B that* which' he' h^rf ® die ii 

ms wife perish together unrl^r transferred to her A and 

noKe him'^nTd-"' v*"'’ ‘‘ >‘"’P°«ibIe 

Kot take effect. ® disposition in favour of B does 


2g On 

Ulterior transfer j- interest therein may be 

haooi ^^PPenioff i person with the' 

'’appenmgrotspeciffedevenl condition superadded that, in case a 

such interest shall pass tn uncertain event shall happen, 

fied uncertain evenr sLn in case a speci- 

another person. !„ earl! ^^PPe«, such interest shall pass to 
r’uies contained in secfin„ dispositions are subject to the 

29. A 21, R3. R4, 25, and 27. ' 

f»l6lmenlo/cri!dn”°*^ disposition of the kind contemplated by the 
sequent. s“h- i^st preceding section cannot take effect 

unless the condition is strictly fulfilled. 

^ Illustration. . 

or marrying, with a proviso^ his attaining bis majority 

C s consent, the Rs (too ch^ii ^i. a minor, or marries without 

age, without C’s consenr ^ marries, when only ry years of 

sent. The transfer to D takes effect. 
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Prior disposition not af- 30. If ths ultsrior disposition is 

footed by invalidity of ulterior not valid, the prior disposition is not 
disposition. affected by it. 

Illustration. 

A transfers a farm to B for her life, and, if she do not desert her 
husband, to C. B is entitled to the farm during her life as if no condition 
had been inserted. 

31. Subject to the provisions of section 1 2 , on a transfer of 
Condition that transfer Property. an interest therein may be 

shall cease to have effect in created With the condition superadded 
case specified uncertain event that it shall cease to exist in Case a speci- 
happensordoesnot happen, uncertain event shall happen, or in 

case a specified uncertain event shall not happen. 

Illustrations. 

(a.) A transfers a farm to B for his life, with a proviso that, in case 
B cuts down a certain wood, the transfer shall cease to have any effect, 
B cuts down the wood. He loses his life-interest in the farm. 

(A.) A transfers a farm to B, provided that, if B shall not go to Eng- 
land within three years after the date of the transfer, his interest in the 
farm shall cease. B does not go to England within the term prescribed. 
His interest in the farm ceases. 

32. In order that a condition that an interest shall cease to 
Such condition must not Gxist may be valid, it is necessary that 

be invalid. the event to which it relates be one which 

could legally constitute the condition of the creation of an interest. 

, 33. Where, on a transfer of property, an interest therein is 

Transfer conditional on Created subject to a condition that the 
performance of act, no time person taking it shall perform a certain 
, being specified for perform- act, but no time is Specified for the per- 

formance of the act, the condition is'' 
broken when he renders impossible, permanently or for an inde- 
;( finite period, the performance of the act. 

3*3;. Where an act is to be performed by a person either as a 
Transfer conditional on condition tO be fulfilled befote an in- 
performance of act, time be- terest created on a transfer of property 
, '“g specified. ig enjoyed by him, or as a condition on 

the non-fulfilment of which the interest is to pass from him to an- 
other person, and a time is specified for the performance of the 
i act, if such performance within the specified time is prevented by 

Act IV., 1882.— 

! .r > 


i8 


TRANSFER OF PROPERTY. 


Act IV. 


the fraud of a person who would be directly benefited by non- 
fulfilment of the condition, such further time shall, as against him, 
be allowed for performing the act as shall be requisite to make up 
for the delay caused by such fraud. But, if no time is specified for 
the performance of the act, then, if its performance is by the fraud 
of a person inte rested in the non-fulfilment of the condition, ren- 
dered impossible or indefinitely postponed, the condition shall, as 
against him, be deemed to have been fulfilled. 

Eleciion. 

35. Where a person professes to transfer property which he 
. , has no right to transfer, and, as part of 

eciion w cn necessary. same transaction, confers any benefit 

on the owner of the property, such owner must elect either to con- 
firm such transfer, or to dissent from it ; and, in the latter case, he 
shall relinquish the benefit so conferred, and the benefit so relin- 
quished shall revert to the transferor or his representative as if it 
had not been disposed of, 
subject nevertheless, 

where the transfer is gratuitous, and the transferor has, befoi 
the eleciion, died or otherwise become incapable of making a fres 
transfer, 

and in all cases where the transfer is for consideration, 
to the charge of making good to the disappointed transfere 
the amount or value of the property attempted to be transferred ( 
him. 


Illustration. 

The farm of Sultanpur is the property of C, and'worth 
by an instrument of gift, professes to transfer it to B, giving ny 
instrument Rs. i,ooo to C, C elects to retain the farm. He forfei s § 
of Rs. i,oco. 

In the same case, A dies before the election. His representative m 
out of the Rs. x.ooo, pay Rs. 800 to B. 

The rule in the first paragraph of this section L 

the transferor does or does not believe that which he pro e 
transfer to be his own. 

A person taking no benefit directly under a transaction, 
deriving a benefit under it indirectly, need not elec . 

A person who, in his one capacity, takes a benefit un 
transaction, may, in another, dissent therefrom. 
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Exception to the last-preceding Jour rules . — Where a particular 
benefit is expressed to be conferred on the owner of the property 
which the tran.sferor professes to transfer, and such benefit is ex- 
pressed to be in lieu of that property, if such owner claim the 
property, he must relinquish the particular benefit, but he is not 
bound to relinquish any other benefit conferred upon him by the 
same transaction. 

Acceptance of the benefit by the person on whom it is confer- 
red constitutes an election by him to confirm the transfer, if he is 
aware of his duty to elect, and of those circumstances which would 
influence the judgment of a resonable man in making an election, 
or if he waives enquiry into the circumstances. 

Such knowledge or waiver shall, in the absence of evidence to 
the contrary, be presumed if the person on whom the benefit has 
been conferred has enjoyed it for two years without doing any act 
to express dissent. 

Such knowledge or waiver may be inferred from any act of 
his which renders it impossible to place the persons interested in the 
property professed to be transferred in the same condition as if 
such act had not been done. 

Illustration. 

A transfers to B an estate to which C is entitled, and, as part of the 
same transaction, gives C a coal-mine. C takes possession of the mine, 
and exhausts it. He has thereby confirmed the transfer of the estate to B. 

If he does not, within one year after the date of the 
transfer, signify to the transferor or his representatives his 
intention to confirm or to dissent from the transfer, the transferor 
or his representatives may, upon the expiration of that period, 
require him to make his election; and if he does dot comply with 
such requisition within a reasonable time after he has received it, 
he shall be deemed to have elected to confirm the transfer. 

In case of disability, the election shall be postponed until the 
disability ceases, or until the election is made by some competent 
t authority. 

' Apportionment. 

36. In the absence of a contract or local usage to the con- 
'' Apportionment of periodi- ^jary. all rents, annuities, pensions, divi- 
cal payments on deterrain- denos, anu other periodical payments in 
^ ation of interest of person the nature of income, shall, upon the 
, transfer of the interest of the person 
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entitled to receive such payments, be deemed, as betiveen the 
transferor and the transferee, to accrue due from day to day, and to 
be apportionable accordingly, but to be payable on the days ap- 
pointed for the payment thereof. 

37. When, in consequence of a transfer, property is divided 
Apportionment of benefit Rod held in several shares, and thereupon 
of obligation on severance. the benefit cf any obligation relating to 
the property as a whole passes from one to several owners of the 
property, the corresponding duty shall, in the absence of a contract 
to tlte contrary amongst the owners, be performed in favour of 
each of sucn owners in proportion to the value of bis share in 
the property, provided that the duty can be severed, and that 
the Severance does not substantially increase the burden of the 
obligation ; but, if the du'y cannot be severed, or if the severance 
would substantially increase the burden of the obligation, the duty 
shall be performed for the benefit of such one of the several owners 
as they shall jointly designate for Chat purpose; 

Provided that no person on whom the burden of the obligalion 
lies shall be answerable for failure to discharge it in manner pro* 
vided by this section unless and until he has had reasonable notice 
of the severance. 

Nothing in this section applies to leases for agricultural pur- 
poses unless and until the Local Government, by notification in 
the official Gazette, so directs. 

Illustrations, 

(a.) A sells to B, C, and D a bouse situate in a village, and leases t» 

E at an annual rent of Rs. 30 and delivery of one fat sheep, B having pro- 
vided half the purchase-money, and C and D one^quarter each. E, having 
notice of this, must pay Rs, 15 to B, Rs. 7I to C, and Rs. jl to D, and 
must deliver the sheep according to the joint direction of B, C, and D. 

(d.) In the same case, each house in the village being bound to provide 
lo days’ labour each year on a dyke to prevent inundation, E had 
as a term of his lease, to petfonn this work for A. B, C, and D several) 
require E to perform the ten days’ work due on account of the house 0 
each. E is not bound to do more than ten days’ work in all according to 
such directions as B, C, and D may join in giving. 


B. — Transfer <f Immoveable Properly. 

38. Where any person, authorized only under circumstances 

rkolT* r>r>Htro to dispose Cl 


Transfer by person author- 
ized only under certain cir- 
cumstances to transfer. 


in thetr nature variable iw - 

immoveable property, transfers such pro- 
perty for consideration alleging t ^ 
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existence o£ such circumstances, they shall, as between the transferee 
on the one part and the transferor and other persons (if any) affected 
by the transfer on the other part, be deemed to have existed, if the 
transferee, after using reasonable care to ascertain the existence of 
such circumstances, has acted in good faith. 

Illustration. 

A, a Hindu widow, whose husband has left collateral heirs, alleging 
that the property held by her as such is insufficient for her maintenance, 
agrees, for purposes neither religious nor charitable, to sell a field, part of 
such property, to B. B satisfies himself by reasonable enquiry that the 
income of the property is insufficient for A’s maintenance, and that the sale 
of the field is necessary ; and, acting in good faith, buys the field from A, 
As between B on the one part and A and the collateral heirs on the other 
part, a necessity for the sale shall be deemed to have existed. 

39. Where a third person has a right to receive maintenance, 
Transfer where third person tJT a provision for advancement or mar- 

is entitled to maintenance. riage, from the profits of immoveable 
property, and such property is transferred with the intention of 
defeating such right, the right may be enforced against the 
transferee if he has notice of such intention, or if the transfer is 
gratuitous ; but not against a transferee for consideration and without 
notice of the right, nor against such property in his hands. 

Illustration. 

A, a Hindu, transfers Sultanpur to his sister-in-law B in lieu of her 
claim against him for maintenance in virtue of his having become entitled 
to her deceased husband's property, and agrees with her that, if she is 
.dispossessed of Sultanpur, A will transfer to her an equal area out of such 
of several other specified villages in his possession as she may elect. A, 
sells the specified villages to C, who buys in good faith, _ without notice of 
the agreement. B is dispossessed of Sultanpur, She has no claim on the 
villages transferred to C. 

40. Where, for the more beneficial enjoyment of his own 
Burden of obligation ira- immoveable property, a third person has, 

posing restriction on use of independently of any interest in the im- 

moveable property of another, or of any 
easement thereon, a right to restrain the enjoyment of the latter 
property, or to compel its enjoyment in a particular manner, or 

where a third person is entitled to the benefit of an obligation 
or of obligation annexed to arisifag Out of contract, and annexed to 
(ownership, but not amount- the ownership of immoveable property 
Jtig to interest or easement. bm uQt amounting to an interest therein 

or easement thereon. 
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such right or obligation may be enforced against a transferee’ 
with notice thereof or a gratuitous transferee of the property affected 
thereby, but not against a transferee for consideration and without 
notice of the right or obligation, nor against such property in his- 
hands. 


Illustration. 

A contracts to sell Sultanpur to B. While the contract is still in force, 
he sells Sultanpur to C, who has notice of the contract. B may enforce the- 
contract against C to the same extent as against A. 

41. Where, with the consent, express or implied, of the persons 

Transfer by ostensible interested in immoveable property, a 
owner. person is the ostensible owner ot suca 

property, and transfers the same for consideration, the transfer 
shall not be voidable on the ground that the transferor was not 
authorized to make it, provided that the transferee, after taking 
reasonable care to ascertain that the transferor had power to ma e 
the transfer, has acted in good faith. 

42. Where a person transfers any immoveable property re’ 

T- , . /. serving power to revoke the transfer 

a and subsequently transfers the property 

transfer. for consideration to another transter , 

such transfer operates in favour of such transferee 
condition attached to the exercise of the power) as a revoc 
the former transfer lo the extent of the power. 

Illustration. _ . 

A lets a house to B, and reserves power to revoke the to 

opinion of a specified surveyor, B should make a use or i . jgts the 
its value. Afterwards A, thinking that such a has ee . gj. the 
house to C. This operates as a revocation of B s ease detriment®! 

opinion of the surveyor as to B’s use of the house having 
to its value. . .. qj. 

43. Where a person erroneously represetits ® pro- 

T f h ^h ■ A ^zed to transfer certain r such 

Transfer by unauthorized . nrnfpsseS tO tranSier au 

person who subsequently ac- perty> ^ P SUCh transfer 

quires interest in property property for considera j ..„jjsferee, 

at the option of 

operate on any interest which the itansferor may a 
pfopetty, at any time during which t.ha contract o ^ 

Nothing in this section shall impair the rig . of the 

good faith for consideration without notice o 
said option. 
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Illustration. 

A, a Hindu, who has separated from his father B, sells to C three fields, 
X, Y, and Z, representing that A is authorized to transfer the same. Of 
these fields, Z does not belong to A, it having been retained by B on the 
partition ; but, on B's dying, A, as heir, obtains Z. C, not having rescinded 
the contract of sale, may require A to deliver Z to him. 


44. Where one of two or more co-owners of immoveable pro- 
_ , , psrty, legally competent in that behalf, 

rans er y one co-owner, transfers his share of such properly or 

any interest therein, the transferee acquires, as to such share or 
interest, and so far as is necessary to give effect to the transfer, 
the transferor's right to joint possession or other common or part- 
enjoyment of the property, and to enforce a partition of the same, 
but subject to the conditions and liabilities affecting, at the date of 
the transfer, the share or interest so transferred. 


Where the transferee of a share of a dwelling-house belonging 
to an undivided family is not a member of the family, nothing in 
this section shall be deemed to entitle him to joint possession or 
other common or part-enjoyment of the house. 

45. Where immoveable property is transferred for consider- 
Joint transfer for consider- Rtion lo two Of more persons, and such 

ation. consideration is paid out of a fund be- 

longing to them in common, they are, in the absence of a contract 
to the contrary, respectively entitled to interests in such property 
identical, as nearly as may be, with the interests to which they were 
respectively entitled in the fund ; and where such consideration is 
paid out of separate funds belonging to them respectively, they 
are, in the absence of a contract to the contrary, respectively entitled 
to interests in such property in proportion to the shares of the 
consideration which they respectively advanced. 

In the absence of evidence as to the interests in the fund to 
which they were respectively entitled, or as to the shares which they 
respectively advanced, such persons shall be presumed to be equally 
interested in the property. 

46. Where immoveable property is transferred for considera- 
Transfer for consideration tion by persons having distinct interests 

by persons having distinct therein, the transferors are, in the ab- 
interests. sence of a contract to the contrary, entitl- 

ed to share in the consideration equally where their interests in the 
properly were of equal value, and, where such interests were of un- 
equal value, proportionately to the value of their respective interests. 
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to .-,n f'^ere bemjr no ^ ^“arter share of 


-ouYa- Lalpura. There being To ^^erenTt^th'" ^ 

Lalpura. and B^nd C eaS Jn ^ 

>- each to a sixteenth share in 


to an eighth share in 
that mouza. 


to the '•J^ersion ?ellThe‘mluza ^ and C, 

Rs ?oo^ ^00 ; the reversion R.‘ / ® is ascertain- 

out ot the purchase-money- B and r entitled to receive 

to receive Rs. 400 . 


" — - ‘=«.cive Ks. 400. 

Tran'Ire; b! ' '^rnoveable property transfer 

share in^tnin^onToX^' thf^ that 

cular share or shares of thr- “"^^sfer is to take effect on any parti- 
such transferor^ takes eff" r 

shares were equal and wb shares equally where the 

the extent of such’ shares unequal, proportionately to 


. Illustration, 

four-anna share, i^n^^rnou^za ^Sulta^ ^ 

mouza to D, without cnoz-'f • transfer a two-anna share in the 

transfer is made To criuf ^r°*^ which of their several shares t’’“ 

from the share of -md transfer, one-anna share is taki 

and C, ’ half-anna share from each of the shares of 


Pci^'^' ^ person purports to create by transfer at differer 

by transfT.” created times rights in or over the same immove 

exist or be exercised to ih and such rights cannot ai 

ri^ht shall in tbo k ° extent together, each later-createc 

ing the earlier n- '■T R -special contract or reservation bind- 

ansferees, be subject to the rights previously created. 

T jurnioveable property is transferred for consider- 

policy."^ ^ *^'®*’*’ “nder ation, and such property or any part 
siirpd -i^o; ^ I thereof is, at the date of the transfer, in- 

ln<?Q nr do damage by fire, the transferee, in case of such 

renniro uiay, in the absence of a contract to the contrary, 

nnlipv money which the transferor actually receives under the 

roinof so much thereof as may be necessary, to be applied in 
reinstating the property, . 


person shall be chargeable with any rents or profits 
, bo7id fide paid to of any immoveable property which he 
holder under defective title. has, in good faith, paid or delivered to 
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any person of whom he, in good faith, held such property, notwith- 
standing it may afterwards appear that the person to whom such 
payment or delivery was made had no right to receive such rents 
or profits. 

Illustration. 


A lets a field to B at a rent of Rs. 50, and then transfers the field to 
C. B, having no notice of the tran sfer, in good faith pays the rent to A, 
B is not chargeable with the rent so paid. 


5i. When the transferee of immoveable property makes any 
' Improvements made by improvement on the property, believing 
bona-fide holders under de* in good faith that he is absolutely entitled 
fective titles. thereto, and he is subsequently evicted 

therefrom by any parson having a better title, the transferee has a 
right to require the person causing the eviction either to have the 
value of the improvement estimated and paid or secured to the 
transferee, or to sell his interest in the properly to the transferee at 
• the then market- value thereof, itresp ective of the value of such 
improvement. 

The amount to be paid or secured in respect of such improve- 
ment shall be the estimated value thereof at the time of the eviction. 


When, under the circumstances afor esaid, the transferee has 
planted or sown on the property crops which are growing when he 
is evicted therefrom, he is entitled to such crops, and to free in- 
,, grass and egress to gather and carry them. 


52. During the active prosecution in any Court having author- 
Transfer of property pend- Ity in British India, or established beyond 
ing suit relating thereto. the limits of British India by the Gov- 
ernor-General in Council, of a contentious suit or proceeding in 
which any right to immoveable property is directly and specifically 
in question, the property cannot be transferred or otherwise dealt 
with by any party to the suit or proceeding, so as to affect the rights 
of any other party thereto under any decree or order which may 
be made therein, except under the authority of the Court, and on 
such terms as it may impose. 


53. Every transfer of immoveable property, made with intent 

Fraudulent transfer. 1° P/?*' subsequent trans- 

lerees thereof for consideration, or co^ 
owners or other persons having an interest in such property, or to 
defeat or delay the creditors of the transferor, is voidable at the 
•option of any person so defrauded, defeated, or delayed. : . 
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Where the effect of any transfer of immoveable property is to 
defraud, defeat, or delay any such person, and such transfer is 
made gratuitously, or for a grossly inadequate consideration, the 
transfer may be presumed to have been made with such intent as 
aforesaid. 

Nothing contained in this section shall impair the rights of 
any transferee in good faith and for consideration. 


CHAPTER in. 

Of Sales of Immoveable Property. 

54. “ Sale” is a transfer of ownership in exchange for a 

^ 

“ Sale” defined. 


price paid or promised or part-paid and 
part-promised. 

Such transfer, in the case of tangible immoveable property of 

the value of one hundred rupees and 
Sale how made. upwards, or in the case of a reversion 

or other intangible thing, can be made only by a registered instru* 
ment.* 

In the case of tangible immoveable property of a 
than one hundred rupees, such transfer may be ^ade ei le y 
registered instrument or by delivery of the property. 

Delivery of tangible immoveable property 
the seller places the buyer, or such person as he d\rec s, n p 
sion of the property. 

A contract for the sale of immoveable property is ^ 

that a sale of such properly shall tate 
Contract for sale. terms Settled between the 

parties. 

It does not, of itself, create any interest in, or charge on, 
property, u k r 

55. In the absence of a “ Jj" -nSSte ‘ptopeW 

respective ly ate subject to te 

— — ■■ , • Rjitish India. 

* Paras 2 and 3 of s. 54 extend to every cantonmen^^^^^ paragraphs 
' — the Cantonments Act (XI 11 . of 1889), s. 3 , . country for the 

shall not extend or be extended to any .• Registration Act (IH* 

time being excluded from L®. section of that Act or other- 

of 1877) under the power conferred by the firs 

wise. — See s. i, supra. 
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and have the rights, mentioned in the rules nest following, or such 
of them as are applicable to the properly sold : — 

(/.) The seller is bound — 

(a) to disclose to the buyer any material defect in the pro- 
perty of which the seller is, and the buyer is not, 
aware, and which the buyer could not with ordinary 
care discover ; 

(3) to produce to the buyer on bis request for esamination 
all documents of title relating to the property which 
are in the seller's possession or power ; 

(c) to answer to the best of his information all relevant 

questions put to him by the buyer in respect to the 
properly or the title thereto ; 

(d) on payment or tender of the amount due in respect of 

the price, to execute a proper conveyance of the pro- 
perty when the buyer tenders it to him for execution 
at a proper time and place ; 

{e) between the date of the contract of sale and the delivery 
of the properly, to take as much care of the property 
and all documents of title relating thereto which are 
in his possession as an owner of ordinary prudence 
would take of such properly and documents ; 

(/) to give, on being so required, the buyer or such person 
as he directs, such possession of the property as its 
nature admits ; 

(^) to pay all public charges and rent accrued due in re- 
spect of the property up to the date of the sale, the 
interest on all incumbrances on such property due 
on such date, and, except where the property is sold 
subject to incumbrances, to discharge all incum- 
brances on the property then existing. 

( 2 .) The seller shall be deemed to contract with the buyer 
that the interest which the seller professes to transfer to the buyer 
subsists, and that he has power to transfer the same : 

Provided that, where the sale is made by a person in a fiduciary 
character, he shall be deemed to contract with the buyer that the 
seller has done no act whereby the properly in incumbered, or 
whereby he is hindered from transferring it. 


-transfer of property. 
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The'beneatof the contract mentioned in this rule shall be 
annexed to, and shall go with, the interest of the transferee as 
such, and may be enforced by every .person in whom that interest 
is, for the whole or any part thereof, from time to time, vested. 

Where the whole of the purchase-money has been paid 
to the siler, he ie also bound to deliver to the buyer all docu- 
merits o£ title relating to the property which are m the sellers 
possession or power : 

Provided that (a), where the seller retains any part of the 

■nroDertv comprised in such documents, he is entitled to reta n 

?herS all and (^ ). where the whole of such property is sold to 
tnem au, aim o-reatest va ue is entitled 

different buyers, the buyer of the lot ot greatest vam 

to such documents. But, in case (a), the f ^ 

the buyer of the lot of greatest value, is htmud, upo y 

.able request by the buyer, or by any o the Jsu,ers,^»» 

case may be, and at the cost of the p , ggpigg 

to produce the said documents, an reauire ' and, in the 

thereof or extracts therefrom as "L ? greatest value, as 

meantime, the seller, or the , u’ „g_(g gafe uncancelled, 

the case may be, shall keep the said d > g 

and undefaced, unless prevented from so doing by 

■inevitable accident. 

(4.) The seller is entitled— _ gg ^he owner- 

fa) to the rents and profits of the p p j 
ship thereof passes to the buyer ; 

(d) Where the ownership of ^'^■f the^ purchase- 

buyer before payment of £ hands 

money, to a charge upon p P ^ ^ase-money 

of the buyer for the amount of the peren 

or any part thereof remaining P > 
interest on such amount or par . 

<j,) The buyer U bound- , 

(a) to disclose to the seller ‘ j property of 

^ extent of the seller's f ,vhich he has 

which the buyer is aware, bu 

reason to believe that the seller is n 
which materially increases the value 


“ '’r,fe“Xt%t«ou“‘‘ to^thf s°ii““t'tuch 
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person as he directs, provided that, where the pro- 
perty is sold free from incumbrances, the buyer may 
retain, out of the purchase-money, the amount of 
any incumbrances on the property existing at the- 
date of the sale, and shall pay the amount so re- 
tained to the persons entitled thereto ; 

(c) where the ownership of the property has passed to the- 

buyer, to bear any loss arising from the destruction, 
injury, or decrease in value of the property not 
caused by the seller ; 

(d) where the ownership of the property has passed to the 

buyer, as between himself and the seller, to pay all., 
public charges and rent which may become payable 
in respect of the property, the principal moneys due 
on any incumbrances subject to which the property - 
is sold, and the interest thereon afterwards accruing 
due. 

(6.) The buyer is entitled — 

(a) where the ownership of the property has passed to him, . 
to the benefit of any improvement in, or increase in 
value of, the property, and to the rents and profits - 
thereof ; 

(d) unless he has improperly declined to accept delivery of ^ 
the property, to a charge on the property, as against 
the seller and all persons claiming under him, with 
notice of the payment to the extent of the seller's 
interest in the property, for the, amount of any pur- 
chase-money properly paid by the buyer in anticipa- - 
tion of the delivery, and for interest on such amount; 
and, when he properly declines to accept the deli- 
very, also for the earnest Of any) and for the costs ■ 
(if any) awarded to him of a suit to compel specific 
performance of the contract, or to obtain a decree ' 
for its rescission. 

An omission to make such disclosures as are mentioned in .. 
this section, paragraph i, clause (a), and paragraph 5, clause («J, is ' 
fraudulent. 

56 . Where two properties are subject to a common charge, : 

Sale of one of two proper- and One of the properties is sold, the • 
ties subject to a common buyer is, as against the seller, in the - 

absence of a contract to the contrary, , 



transfer of property. r* 

become vo"d,'‘oT being made, the sale shall 

transS to="Xerv to°L'TeL'’r"’'"'°"‘ !>»?« sWi 
the transaction is o* 

the “origagee a mortgagee by con“°S rate «»<1 

inent of the niort^ao^e-monev anH t ®uch possessio n until pay- 

acerulog trom thf "property and ,n !“= 

interest, or in payment of the mnrf PP^opriate them in lieu of 
interest, and pLd^L navm'nt^? lieu of 

lion is called a nsnfrncm;,^ mor, 
usufructuary mortgagee. ^ and the mortgagee a 

W Where °he mortgagor binds himself to repay the mortgage- 

English mortgage. money on a certain date, and transfers 

ssi::- ^n“or^:y“ 

.ra„sac|on ,/ca„eJri"Ul mortgr^r"”™'^ “ 

Morteaire ivh principal money secured is one hundred 

assurance.^ ° rupees or Upwards, a mortgage can be 

signed by the mnrfirao-o.. oni/ by a registered instrument 

Where the attested by at least two witnessess. 

rupees, a mortgage Sy b??ff ^ secured is less than one hundred 
ment’'f signed and ^ effected either by a “registered instru- 
simple mortgage) by as aforesaid, or (except in the case of a 

N’nfhin*’ - delivery of the property. 

gages made^in*^th shall be deemed to render invalid mort- 

“Rangoon Bombay, Karachi, 

creditor or his at^entnfd^^^®^"’ Akyab,"J by delivery to a 
™^t=M to create a secnrhy“he!L'’n.‘'‘'' 

toninents Act contoment in British India . — See the Can- 

tended, to any district°nr f I’ extend, or be e.x- 

the operation nf r country for the time being exciuded from 

the first section of that Ant Act under the power conferred by 

i The wnrAo V” . j f’ otherwise.— s. i, su/ira. 
raent ” bv Arf have been substituted for the words '‘an instru- 

.p of 1904, s. 3. 

*' and*^ Ran^nnn"°h substituted for the original ones— 

ana Kangoon —by s. 4 of Act VI. of 1904. 
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HigMs and Lialiliim of Mortgagor. 

60. At any time after the principal money has become payable. 
Right of mortgagor to re ^he mortgagor has a right, on payment 
deein. or tender, at a proper time and place, of 

the mortgage-money, to require the mortgagee (<i) to deliver the 
mortgage-deed, if any, to the mortgagor ; (^) where the mortgagee is 
in possession of the mortgaged property, to deliver possession thereof 
to the mortgagor, and (0) at the cost of the mortgagor, either to re- 
transfer the mortgaged property to him, or to such third person as 
he may direct, or to execute and (where the mortgage has been 
effected by a registered instrument) to have registered an acknowledg- 
ment in writing that any right in derogation of his interest transferred 
to the mortgagee has been extinguished : 

Provided that the right conferred by this section has not been 
extinguished by act of the parties, or by order of a Court. 

The right conferred by his section is called a right to redeem, 
and a suit to enforce it is called a suit for redemption. 

Nothing in this section shall be deemed to render invalid any 
provision to the effect that, if the time fixed for payment of the 
principal money has been allowed to pass, or no such time has been 
fixed, the mortgagee shall be entitled to reasonable notice before 
payment or tender of such money. 

Nothing in this section shall entitle a person interested in a 
Redemption of portion of share only of the mortgaged property to 
mortgaged property. redeem his own share only, on payment 

of a proportionate part of the amount remaining due on the mort- 
gage, except where a mortgagee, or, if there are more mortgagees 
than one, all such mortgagees, has or have acquired, in whole or 
in part, the share of a mortgagor. 

61. A mortgagor seeking to redeem any one mortgage shall, 
Right to redeem one of 1^ the absence of a contract to the con- 
two properties separately trary, be entitled to do SO without paying 
, mortgaged. 3 jjy money due under any separate mort- 

\ gage made by him, or by any person through whom he claims, on 
‘I properly other than that comprised in the mortgage which he seeks 
to redeem. 

Illustration, 

i A, the owner of farms Z and Y, mortgages Z to B for Rs. 1,000. A 

afterwards mortgages Y to B for Rs. 1,000, making no stipulation as to 
any additional charge on Z. A may institute a suit for the redemption of 
the mortgage on Z alone. 

j Act IV., 1882. — 3. 
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Right of usufructuary mott* 62. In the case of a usufructuary 
gagor to recover possession, mortgage, the mortgagor has a right to 

recover possession of the property- 
fa) where the mortgagee is authorized to pay himself the 
mortgage-money from the rents and profits of the 
property — when such money is paid ; 

(<5) where the mortgagee is authorized to pay himself from 
such rents .and profits the interest of the principal 
money — when the term (if any) prescribed for the 
payment of "the mortgage-money has expired, and the 
mortgagor pays or tenders to the moatgagee the prin- 
cipal money, or deposits it in Court as hereinafter 
provided. 


88. Where mortgaged property in possession of the mortgagee 
Accession to mortgaged has, during the continuance of themoit- 
property. gage, received any accession, the mort- 

gagor, upon redemption, shall, in the absence of a contract to the 
contrary, be entitled, as against the mortgagee, to such accession. 

Where such accession has been acquired at the expense of the 
Accession acquired in vir- mortgagee, and is capable of separate 
tue of transferred ownership, possession or enjoyment without detri- 
ment to the principal property, the mortgagor desiring to take the 
accession must pay to the mortgagee the expense of acquiring it- 
If such separate possession or enjoyment is not possible, the ac- 
cession must be delivered with the property, the morigagot 
being liable, in the case of an acquisition necessary to preserve the 
property from destruction, forfeiture, or sale, or made with his 
assent, to pay the proper cost thereof, as an addition to the princi- 
pal money, at the same rate of interest. 

In the case last mentioned, the profits, if any, arising from the 
accession, shall be credited to the mortgagor. 

Where the mortgage is usufructuary, and the accession te- 
been acquired at the expense of the mortgagee, the profits, if 
arising from the accession, shall, in the absence of a contrac 
the contrary, be set off against interest, if any, payable on 


money so expended. . 

64. Where the mortgaged property is ^ 

Renewal of mortgaged ye^ts, and the mortgagee obtains 3 r 

lease. wal of the lease, the mortgagor, upo 

redemption, shall, in the absence of a contract by him to c e 
trary, have the benefit of the new lease. 



Implied contracts by mort 

-gagor* 


65. In the absence of a contract to 
the contrary, the mortgagor shair be 
deemed to contract with the mortgagee—’ 


Ca'l that the interest which the mortgagor professes to trans- 
fer to the mortgagee subsists, and that the mortgagor 
has power to transfer the same ; 

( 3 ) that the mortgagor will defend, or, if the mortgagee be, 
in possession of the mortgaged property, enable 
him to defend, the mortgagor s title thereto j 
(f) that the mortgagor will, so long as the mortgagee is not 
in possession of the mortgaged property, pay all 
public charges accruing due in respect of the pro- 


perty ; 

(d) and, where the mortgaged property is a lease for a terra 
of years, that the rent payable under the lease, the 
conditions contained therein, and the contracts bind- 
ing on the lessee, have been paid, performed, and ob- 
served down to the commencement of the mortgage;- 
and that the mortgagor will, so long as the security 
exists, and the mortgagee is not in possession of the 
mortgaged property, pay the rent reserved by the lease 
or, if the lease be renewed, the renewed lease, perform 
! the conditions contained therein, and observe the con- 

! tracts binding on the lessee, and indemnify the mort • 

^ gagee against all claims sustained by reason of the 

■ non-payment of the said rent or the non-performance 

or non-observance of the said conditions and con- 
\ tracts; 

(e) and, where the mortgage is a second or subsequent in- 
^ cumbrance on the property, that the mortgagor will 
pay the interest from time to time accruing due on 
each prior incumbrance as and when it becomes 
and will, at the proper time, discharge the 
■5,1; principal money due on such prior incumbrance. 

(■ 5 ,, Nothing in clause ot ita clause {d)} so far as it relates to the 
payment of future rent, applies in the case of a usufructuary 


mortgage. 

The benefit of the contracts mentioned in this section shall be 
annexed to, and shall go with, the interest of the mortgage^ as such, 
and may be enforced by every person in whom that interest is, for 
the whole or any part thereof, from time to time, vested. 


1 
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66. A mortgagor in possession of the mortgaged property is not 
Waste by mortgagor in liable to the mortgagee for allowin'^ the 

crmmTnn.o.. vr,-. property to deteriorate; but he must not 
^ which IS destructive or permanently injurious thereto if 

the security is insufficient, or will be rendered insufficient by such act. 

M^xplanaiton.—k security is insufficient within the meaning of 
this section unless the value of the mortgaged property exceeds by 
one-third, or, if consisting of buildings, exceeds by one half, the 
amount for the time being due on the mortgage. 


Rtghis and Liabiliiits of Morigagtt. 

67. In the absence of a contract to the contrary, the raort- 
Right to foreclosure or gagee has, at any time after the mortgage* 
sale. money has become payable to him, and 

before a decree has been made for the redemption of the mortgaged 
property, or the mortgage-money has been paid or deposited as 
hereinafter provided, a right to obtain from the Court an order tha 
the mortgagor shall be absolutely debarred of his right to redeen 
he property, or an order that the property be sold. 

A suit to obtain an order that a mortgagor shall be absolutel) 
debarred of his right to redeem the mortgaged property is called a 
suit for foreclosure. 


Nothing in this section shall be deemed — 

(a) to authorize a simple mortgagee as such to institute a 
suit for foreclosure, or a usufructuary mortgagee, as 
such, to institute a suit for foreclosure or sale, or a 
mortgagee by conditional sale, as such, to institute a 
suit for sale; or 

(3) to authorize a mortgagor who holds the mortgagees 
rights as his trustee or legal representati ve, and w o 
may sue for a sale of the property, to institute a sui 
for foreclosure ; or 

ip) to authorize the mortgagee of a railway, canal, or other 
work in the naaintenance of which the public are 
terested, to institute a suit for foreclosure or sale , 

{d) to authorize a person interested in part only o s 
mortgage-money to institute a suit relating only 
corresponding part of the mortgaged proper 7 ^ 
the mortgagees have, with the consent of the mor g o 
severed their interests under the mortgage. 
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Right' to sue for mortgage- 68. The mortgagee has a right to 

money. Sue the mortgagor, for the mortgage- 

money in the following cases only — 

(a) where the mortgagor binds himself to repay the same ; 
(3) where the mortgagee is deprived of the whole or part of 
his security by, or in consequence of, the wrongful 
act or default of the mortgagor ; • 

(c) where, the mortgagee being entitled to possession of the 
property, the mortgagor fails to deliver the same to 
him, or to secure the possession thereof to him with- 
out disturbance by the mortgagor or any other person. 

Where, by any cause other than the wrongful act or default of the 
mortgagor or mortgagee, the mortgaged property has been wholly or 
partially destroyed, or the security is rendered insufficient as defined 
in section 66, the mortgagee may require the mortgagor to give him, 
within a reasonable time, another sufficient security for his debt, 
and, if the mortgagor fails so to do, may sue him for the mortgage- 
money. 


69. A power conferred by the mortgage-deed on the mort- 
o £ , u i-j gagee, or on any person on his behalf, 

to sell or concur tn selling, m default of 
payment of the mortgage-money, the mortgaged property or . any 
part thereof, without the intervention of the Court, is valid in the 
following cases, “ and in no others ”* (namely) — 


(a) where the mortgage is an English mortgage, and neither 
the mortgagor nor the mortgagee is a Hindu, 
Muhammadan, or Buddhist, “ or a member of any 
other race, sect, tribe, or class, from time to time 
specified in this behalf by the Local Government, 
with the previous sanction of the Governor- General 
in Council, in the local official Gazette ; ”* 

( 3 ) where the mortgagee is the Secretary of State for India 
in Council; 

(c) where the mortgaged property or any part thereof is 
situate within the town of Calcutta, Madras, Bombay, 
Karachi, “ Rangoon, Moulmein, Bassein, or Akyab.”f 

* Tne words quoted above in s. 69, para, i, and those in clause (a), havq 
been inserted by the Transfer of Property Act (1882) Amendment Act (III. 
of 188s), s. 5. 

t In clause (c) of s. 69, the words quoted have been substituted for the 
words, “or Rangoon,” by Act VI. of 1904, s. 4. 
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But no 3uch power shalLbe, exercised u 

(/) notice in -writing requiring pay 
money has been served on the mortgagor, 
mortgagors, and default has been made in p 
money, or of part thereof, for three months 
(a) some interest under the mortgag 
five hundred rupees, is in arrear, and un 
after becoming due. 

When a sale has been made in prof 
power, the title of the purchaser shall not b 
ground that no case had arisen to author 
notice was not given, or that the power was 
or irregularly exercised; but any person 
authorized or improper or irregular exercise 
his remedy in damages against the person e 
The money which is received by the 
the sale after discharge of prior incumbra 
the sale is not made subject, or after pa 
section 57, of a sum to meet any prior incu 
absence of a contract to the contrary, be h 
applied by him, first in payment of all costs 
properly incurred by him as incident to t 
sale ; and, secondly, in discharge of the m 
and other money (if any) due under the raor 
of the money so received shall be paid to I 
mortgaged property, or authorizid to give r 
of the sale thereof. 

Nothing in the former part of this 
conferred before this Act comes into force. 

The powers and provisions containe 
inclusive) of the Trustees' and Mortgagee 
shall be deemed to apply to English mort 
India the mortgaged property may be si 
mortgagor nor the mortgagee is a Hi 
Buddhist, “ or a member of any other ra 
from time to time specified in this beh 
ment, with the previous sanction of th 
Council, in the local official Gazette."f 

» Act XXVIII. of 1866. • - ^ 

f Xiie words quoted above in the para 
s'erted by the Transfer of Property Act (1882) 
x88s), s. s. 
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(a) Any person (other than the mortgagee of the interest 
sought to be redeemed) having any interest in, or 
charge upon, the property ; 

(5) any person having any interest in, or charge upon, the 
right to redeem the property ; 

(f) any surety for the payment of the mortgage-debt or any 
part thereof ; 

(<^) the guardian of the property of a minor mortgagor on 
behalf of such minor ; 

(«) the committee or other legal curator of a lunatic or 
idiot mortgagor on behalf of such lunatic or idiot ; 

{/) the judgment-creditor of the mortgagor, when he has. 
obtained execution by attachment of the mortgagor’s 
interest in the property ; 

(^) a creditor of the mortgagor who has, in a suit for the 
administration of his estate, obtained a decree for 
sale of the mortgaged property. 

92 to 94. — [Repealed by Act V, of rpoe?.] 

95. Where one of several mortgagors redeems the mort- 
irge of one of several gaged property, and obtains possession 
ortgagors who redeems, thereof, he has a charge on the share of 
i.pf the other co-mortgagors in the property for his proportion- 
1 expenses properly incurred in so redeeming and obtaining- 

lion. 

' ^8, 97. — [Repealed by Act V, of /po^.] 

Anomalous Mortgages. 

98. In the case of a mortgage, not being a simple mortgage, 

' tgage not described in ^ mortgage by conditional sale, usufruc- 
j 1 s8, clauses (6), (c), tuary mortgage, or an English mort- 

gage, or a combination of the first and 
f*-or the second and third, of such forms, the rights and" 
I' des of the parties shall be determined by their contract as 
;,nced in the mortgage-deed, and, so far as such contract does- 
stend, by local usage. 

99. — [Repealed by Act V. of jgoS.} 
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Deposit in Court. 

83. At any time after the principal money has become pay* 
Power to deposit in Court able, and before a suit for redemption of 

money due on mortgage. the mortgaged property is barred, the 
mortgagor, or any other person entitled to institute such suit, may 
deposit, in any Court in which he might have instituted such suit, 
to the account of the mortgagee, the amount remaining due on the 
mortgage. 

The Court shall thereupon cause written notice of the deposit 
Right to money deposited to be served on the mortgagee, and the 
by mortgagor. mortgagee may, on presenting a petition 

(verified in manner prescribed by law* for the verification o 
plaints) stating the amount then due on the mortgage, an is 
willingness to accept the money so deposited in full discharge o 
such amount, and on depositing in the same Court the mortgaoe 
deed if then in his possession or power, apply for and receive me 
money, and the mortgage-deed so deposited shall be e ivere 
the mortgagor or such other person as aforesaid. 

84. When the mortgagor or such other person as afore- 

said has tendered or deposited m Court 
Cessation of interest. under section 83 the amount remaining 

due on the mortgage, interest on the principal money 
from the date of the tender, or as soon as the mortgagor 
other person as aforesaid has done all that has to be o”® ^ . 
to enable the mortgagee to take such amount out o ou , 
case may be. 

Nothing in this section, or in section 83, shall be * 

deprive the mortgagee of his right to interest when t ^ 
contract that he shall be entitled to reasonable notice be P / 
ment or tender of the mortgage-money. 

85 to 90 — {^Repealed by Act V. of igo8.] 

Redemption. 

91. Besides the mortgagor, any of rSemp^* 

Who may sue for redemp- redeem, or institute a suit 0 
iion. tion of , the mortgaged prop eny^^^^^^ 

* See the Code of Civil Procedure (Act XI V. of 1882), ss 51 a 
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(a) Any person (other than the mortgagee of the interest 
sought to be redeemed) having any interest in, or 
charge upon, the properly ; 

(i) any person having any interest in, or charge upon, the 
right to redeem the property ; 

(c) any surety for the payment of the mortgage-debt or any 
part thereof ; 

(rf) the guardian of the property of a minor mortgagor on. 
behalf of such minor; 

(«) the committee or other legal curator of a lunatic or 
idiot mortgagor on behalf of such lunatic or idiot ; 

(/) the judgment-creditor of the mortgagor, when he has 
obtained execution by attachment of the mortgagor’s 
interest in the property ; 

(g) a creditor of the mortgagor who has, in a suit for the 
administration of his estate, obtained a decree for 
sale of the mortgaged property. 

92 /o 94. — \Repealed by Act V, of igo8.'\ 

95. Where one of several mortgagors redeems the mort- 
Charge of one of several property, and obtains possession 

co-raottgagors who redeems, thereof, he has a charge on the share of 
each of the other co-mortgagors in the property for his proportion 
of the expenses properly incurred in so redeeming and obtaining- 
possession. 

98, 97. — \ReptaUd by Aci V. of igo8.'] 

Anomalous Mortgages. 

98. In the case of a mortgage, not being a simple mortgage. 
Mortgage not described in ^ mortgage by conditional sale, usufruc- 

section 58, clauses (6), (c), tuary mortgage, or an English mort- 
(d),:and {e). gage, or a combination of the first and 

third, or the second and third, of such forms, the rights and 
liabilities of the parties shall be determined by their contract as 
evidenced in the mortgage-deed, and, so far as such contract does 
not extend, by local usage. 

99. — [Repealed by Act V. of rpo5.] 
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Charges. 

100. Where immoveable property of one person is, b 
Charges. parties or operation of law, made 

■ , . payment of money to anotl 

the transaction does not amount to a mortgage, the latter pt 
said to have a charge on the property ; and all the provisions 
before contained as to a mortgagor shall, so far as may be, a 
the owner of such property, and the provisions of sections 
82 * shall, so far as may be, apply to- the person havin 
charge. 

, Nothing in this section applies to the charge of a trnstet 
trust-property for expenses properly incurred in the executio 
trust. 


101 , Where the owner of a charge or other incumbrs 
~ 1 c t. immoveable property is or becon 

E,t,ngu„hm.nl of charges. 

charge or incumbrance shall be extinguished unless he dech 
express words or necessary implication, that it shall con] 
subsist, or such continuance would be for his benefit. 

Notice and Tender.- 

i 102. Where the person on or to whom any notice 0 
Service or tender on or to i® tO be Served Or made un^^ 
agent. Chapter does not reside in the di 

which the mortgaged property or some part thereof is situatel^ 
or tender on or to an agent holding a general power-of-i 
from such person, or otherwise duly authorized to acc^ 
service or tender, shall be deemed sufficient. r 

Where the person or agent on whom such notice sn^ 
served cannot be found in the said district, or is unknown^ 
person required to serve the notice, the latter person may! j 
any Court m which a suit might be brought for redemptioi^ 
mortgaged property, an Court shall direct in wha(j 

such notice shall be SC' y notice ' served in 

with such direction s. ; ’ 

Where the pe.. tender s^q 

made cannot be fi o*' H— 

to the person d 


C0( 

,10 


perlon 


''‘‘'•tain 
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called the donor to another called the donee, and 
behalf of the donee. 


accepted by or on 


Acceptance when to be Such acceptance must be made 
' during the lifetime of the donor, and 

while he is still capable of giving. 

If the donee dies before acceptance, the gift is void. 

123.* For the purpose of making a gift of immoveable 
Transfer how effected. property, the transfer must be effected 

by a registered instrument signed by or 
on behalf of the donor, and attested by at least two witnesses. 

For the purpose of making a gift of moveable property, the 
transfer may be effected either by a registered instrument signed 
as aforesaid, or by delivery. 

Such delivery may’ be made in the same way as goods sold 
may be delivered. 

Gift of existing and future 12‘3:. A gift comprising both ex- 

property. isting and future property is void as to 

the latter. 

125. A gift of a thing to two or more donees, of whom one 
Gift to several, of whom 6oes not accept it, is void as to the 

one does not accept. interest which he would have taken had 

he accepted. 

126. The donor and donee may agree that, on the happen- 
When gift may be sus- 1^? of any specified event which does 

pended or revoked. not depend on the will of the donor, a 

gift shall be suspended or revoked ; but a gift, which the parties 
agree shall be revocable wholly or in part, at the mere will of the 
donor, is void wholly or in part, as the case may be. 

A gift may also be revoked in any’ of the cases (save want 
or failure of consideration) in which, if it were a contract, it might 
be rescinded. 


Save as aforesaid, a gift cannnot be revoked. 


* S. 123 extends to every cantonment in British India . — See the 
Cantonments Act (XIII. of 1889) s. 32 (/). S. 123 shall not extend or be 
^tended to any district or tract of country for the time being excluded 
ft-om the operation of the Indian Registration Act (III. of 1877) under 
the power conferred by the first section of that Act or otherwise . — See s. I 
supra. 
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129 . Nothing in tins chapter relates to gilts of moveable pro^ 
Saving of donations mortis P^rty made in contemplation of death, or 
causd and Muhammadan shall be deemed to affect any rule of 

Muitammadan Law, or, save as provided 
by section 123, any rule of Hindu or Buddhist Law. 


CHAPTER VIIL* 

Of Transfers of Actionable Claims. 


130 . (/) The transfer of an actionable claim shall be effected 
Transfer of actionable Only by the execution of an instrument in 
claim. writing signed by the transferor or his 

duly-authorized agent, and shall be complete and effectual upon the 
execution of such instrument, and thereupon all the rights and re- 
medies of the transferor, whether by way of damages or otherwise, 
shall vest in the transferee, whether such notice of the transfer as is 
hereinafter provided be given or not : 

Provided that every dealing with the debt or other actionable 
claim by the debtor or other person, from or against whom the tians- 
feror would, but for such instrument of transfer as aforesaid, have been 
entitled to recover or enforce such debt or other actionable c tum, 
shall (save where the debtor or other person is a party to the irans er, 
or has received express notice thereof as hereinafter provided^ be va 
as against such transfer. 

(2) The transferee of an actionable claim may, upon the cxe 
cution of such instrument of transfer as aforesaid, sue or institute pr 
ceedings for the same in his own name without obtaining the trans er 
consent to such suit or proceedings, and without making him a pa j 
tliereto. 

Nothing in this section applies to the transfer 0 a 
marine or fire policy of insurance. 


Illustrations. 

(i.) A owes money to B, who transfers the debt to C. *^as"*pres. 

the debt from A, who, not having received notice of the A 

cribed in section 131, pays B, The payment is valid, an 
for the debt. 


* Ch. VIII. has been substituted for the original chapter by the 
Transfer of Property Act (II. of iQoo), s. 4. 
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lutely vested at the date of the assignment, shall have transferred and 
vested in him all rights of suit as if the contract contained in the policy 
had been made with himself. 

136. No ‘Judge, legal practitioner, or officer connected with 
Incapacity of officers con- any Court of Justice shall buy, or traffic 

nected with Courts of Justice, in or Stipulate for, or agree to receive any 
share of, or interest in, any actionable claim, and no Court ot Justice 
shall enforce, at his instance, or at the instance of any person claim- 
ing by or through him, any actionable claim so dealt with by him as 
aforesaid. 

137. Nothing in the foregoing sections of this chapter applies 
Savins of negfotiabie instru- stocks, shares, or debentures, or to 

ments, &c. instruments which are for the time being, 

by law or custom, negotiable, or to any mercantile document of title 
to goods. 

Explanation — ^The expression, “ mercantile document of title 
to goods,” includes a bill-of-ladmg, dock-warrant, warehouse-keeper’s 
certificate, railway-receipt, warrant or order for the delivery of goods, 
and any other document used in the ordinary course of business 
as proof of the possession or control of goods, or authorizing or 
purporting to authorize, either by endorsement or by deliver, 
the possessor of the document to transfer or receive goods thereby 
represented. 


THE SCHEDULE. 



Repeal of Acts. 

{See section 2 .) 

( a .) Statutes, /. 

Year and Chapter, | 

j 

Subject 

Extent of repeal. 

127 Hen. VIII , c. io.| 

Uses 

The whole. 

I 

13 Eliz., c 5 

Fraudulent convey- 
ances 

The whole. 

syEliz,, c. 4 

Fraudulent convey- 
ances. 

The whole. 

4 Wm. & Mary, 

Clandestine mort- 

The whole. 

c. 16 

gages. 





St uoipag 

•uoissassoj 
ui saaSegjJOi^ 

: jsajajnj ; sjqaQ 

JO juauiSpaiMoujjDv 

•Zz8i JO -A 
uoijEinSag iCEquiog 

•uopEinSa-a aioqM aqx 

••* uoijduiapa'g 

• 908 I JO ’IIAX 
uoijEjnSag jeSuag 

•uoiiEjnSa'^ 9I0XJM sqx 

•saieg jEUoijtpuo^ 

•gdiCr JO -j 
uoijEjngag jESuag 

•jEadaj JO juajxg 

•joafqng 

UEBiC puE aaquin^ 


•SKOiivnasa^ (•:?) 


,,’SutJUA\ UI „ 

spjOAi aqj 'gC pus suoijaas uj 

joV JOHoy ogpadg 

••• ZZgi JO -I 

*9081 JO 'IIAX uoijEinSag 
(BSuag oj sajEjaa jj se jej og 

•joy SAiEq qpno 

••• pZgi JO 'IIIAX 

•9081 JO 'IIAX 
puE 8^^! JO g suoijE{ti§ag 

•jay SMEg 

SZ8* JO -XX 

jsSuag oj sajEjaa jt se jbj og 

saouiAOjg jEijua^ 

•9081 JO 'IIAX 
puE gdZi Jo *1 suoijBinSag 
jESuag oj sajEjaj ji se jej og 

■joy s«Eg qEtung 

[ ••• bZ8I jo -Al 

•iC uomag 

•:)0V 

UBipm 

9981 JO -IIAXX 

• <.-po« 

■'sjgoJd-ausam aoj XjiiiqEii aqj 
jiiuti OJ „ ‘ajquiEajg aqj ui puE 
„f puB ‘sjgojd-ausaui oj „ ‘spaoAi 

! 

'S)U9lU9A0jduiI 

SS 8 I JO -IX 

aqj ‘aiJlX 01 ! i uoijoag 

puE sjyojd-ausajq 

'Ll uoijoag 

■puBj 3ut 

•X’aAuoo JO sapojq 

••• JO 'IXXX 

•apqAi aqx 

asBaj-ag puE asEaq 

St’S! JO -XI 

•jEadaa jo juajxg 

•joafqng 

•JEaZ puB jaqoinx 


•noNao3 Ni TvaaNag-aoNaaAoo anx ao sxoy. (7) 


ainaaHOs ajix 


19 


•Aiaaaoaa ao aaasNvai 


[•Z88I JO 








[ 62 ] 

ACT XV. OF 1895. 

The Grown Grants Act, 1895. 

Passed by the Governor General of India in Council. 
Keceivtd ihe G.-G’s Assent on the loth October i8g^. 


An [Act to explain ihe Transfer of Property Act, 1882, so far as re- 
lates to grants from ihe Crown, and to remove certain doubts as 
to the powers of the Crown in relation to such grants. 

Whereas doubts have arisen as to the extent and operation of the 
Transfer of Property Act, 1882, and as to the power of the Crown to 
impose limitations and restrictions upon grants and other transfers of 
land made by it or under its authority, and it is expedient to remove 
such doubts ; It is hereby enacted as follow's — 

Title, extent, and com- 1 - (0 This Act may be called the 

mencement. Crown Grants Act, 1895 ; 

(5) it extends to the whole of British India ; and 

(j) it shall come into force at once. 

2 . Nothing in the Transfer of Property Act, 1882, contained 
Transfer of Property Act, shall apply, or be deemed ever to have 

1882, not to apply to Crown applied, to any grant or other transier 01 

Qj. Qjf gjjj, interest therein heretofore 
made or hereafter to be made by or on behalf ot Her Majesty the 
Queen-Empress, her heirs, or successors, or by or on behalf of the 
.Secretary of State for India in Council, to, or in favour of, any person 
whomsoever ; but every such grant and transfer shall be construed 
and take effect as if the said Act had not been passed. 

3. All provisions, restrictions, conditions, and limitations ever 
Crown-grants to take effect contained in any such grant or ^‘'"sfer as 

according to their tenor. aforesaid shall be valid, anCi talce en 
according to their tenor, any rule of law, Statute, or enactment ot t c 
Legislature to the contrary notwithstanding. 
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TRBASURE-TROVB. 


[Act VI. 


Interpretation-clause. 3 . In this Act — 


“ Treasure.” 

“ Collector ” means 

Collector. ” 


“ treasure " means anything of any 
value hidden in the soil, or in anything 
affixed thereto : 

(i) any Revenue-officer in independent 
charge’of a district, and (2) any officer 

appointed by the Local Government to 

perform the functions of a'CoIllector under this Act.* 

When any person , is entitled, under any reservation in an 

instrument of transfer of any land or 
Owner. affixed thereto, to treasure in such 

land or thing, he shall, for the purposes of this Act, be deemed 
to be the owner of such land or thing. 

Procedure 071 finding Treasure. 

4. Whenever any treasure, exceeding in amount oj 

tpn ninees is found, the finder shall, as 

^^Notice by finder of trea- p/acticable, give tO the Collec- 

tor notice in writing 

(a) of the nature and amount or approximate value 0 

such treasure ; , ■ ' 

(^) of the place in which it was found ; 

(f) of the date of the finding ; 

and either deposit the treasure in the Collector 

Treasury, or give the Collector such ^ j,e may, 

thinks fit’ to produce the treasure at such tim P 
from time to time, require. 

• fko r^nlleclor 

5. On receiving a notice under section 4, . rjfanyias 

after making such enquiry i.‘* j 
Notification requiring fUe K following depS 

claimants to appear. ne ininKS , 

(namely) : — 

(a) he shall publish a notification in behalf 

Local Government from time to time ceriaia 

to the effect that, on a certain ^a e approximate valut) 

treasure (mentioning Us nature, amount and ap^ -—7'^ 

* In Bombay, Mamlatdars ' have been f of^Lcal Rules a”‘‘ 

tions of Collectors under the Act.-See Bombay List 01 
Orders, Veil., L, Ed'. i 8 g 6 , p. 163* 



^ . . ' lo 

*jopa}iOQ sqi JO 8 Sp 3 j/tt 0 U 5 i sqi oi pouad, qons uiqqAV piBsaiojB stt* 
paitqpsui jms ou ‘g uopbas aapun psxg si pouad b aaaqM ‘ji 

, , JO ‘uappiq’os SBM ajnsBaji 

oqj jBqj' aAar.iaq oj uoscaj ou sgas jojoaj -ssaiJauMo pawpap 

-J03 aqj ‘i(jinbua qons uodn ‘JJ *0 sjnseaj; aaqyvv 

•iqSij siq 

qsqqBjsa oj juBUiiBp aqj Xq jjnr^ jiai^ aqi ui pajnjpsui Suiaq 
31ns B JO AiopB oj ‘juaiogjns suiaap aq sb pouad qons joj asBO aqj jo 
SuuBaq aqi SuiujnofpB jopjo ub aqBui qsqs jojoaijo3 aqj ‘smiBp 
uosjad qons tnoqA\ japun uosiad Jaqjo aui' s Xq jo ‘ajnsBaji qons 
SuimiBp puB ‘uoijBogpou piBs aqj Xq pajmbaj sb SuuBaddB uosjad 
Xq ‘Suipug aqi jo aiBp aqj ajojaq 'ajasBajj. 

SJBaX pajpunq auo UiqjlAJ ‘uappiq SBAV aqj Suimiep ursjadAqjms 
ajnsBajj aqj jBqj aAaqaq oj uosBaj saas ■’“J pswonE aq oj aui;^ 
aojoajjOQ aqj ‘X uoijoas japun apBui Xjinbua ub uodn ‘jj *g 

•uappiq SBA\ ajnsBajj qons ‘qoiqAv japnn saouBJS' 
-tnnojp aqj puB ‘uioqAv Xq uosjad aqj ‘ajqissod si sb jbj sb (q) 

‘puB f punoj SBAV ajnsBaJj qons ‘qoiqAv japun saouBjs- 
-uinojp aqj puB 'qoiqAV ui aoBjd aqj ‘uioqAv Xq uosjad aqj (») 

'jojaanoij 

-jajap pUB ‘01 SB ajinbua {[Bqs puB ‘uiiq aqj Xq pauitujajap puE ojut 
ajojaq paonpojd aq oj ajnsBOJj aqj asnBO paj'nfjua sq oj sjajjEj^j 
IjBqs jojoaipo aqj S uoijoas japun paqijou XBp aqj uq 

< ’jq^ij qons jpjjoj jjBqs ‘S uoijoas 

japun panssi uoijBogijou aqj Xq pajinbaj sb SuuBaddB jou 
puB ‘asiAijaqio JO punoj seav ji qoiqAV -jEaddE oj aja 

«! aOBjd' aqj jo jauAvo SB joajaqi jJBd }o ajnjiajaoj 

XuB JO ajnsBajj qons oj jqSu Xub SaiABq uosjad Xuy *9 

•joajja auiBS aqj oj SuijiJAV 
HI aoijou jBioads b uosjad qons uo aAjas osjb jpqs jojoaijo^ 
aqj ‘japug aqj UBqj jaqjo nosjad auios jo uoissassod aqj ui 
‘Suipug aqj jo ajBp aqj jb ‘sbav punoj uaaq 8ABq oj jojoa||o;;>. 
aqj OJ sjBaddB ajnsBaJj aqi qotqvv ut aoBjd aqj uaqAV (^) 

5 uoijBogijou qons jo uoijbd 
- qqnd aqj jo ajBp aqj jajjB ‘sqjuoui xis UBqj jajB( JO ‘sqjuotn jnoj 
UBqj jagJBa Suiaq jou XBp qons ‘pauoijuatu uiajaqi aOBjd b jb 
poB Xbp “b uo JOjoaqoQ aqj aJOjaq juaSB Xq JO XqBuosjad JBad 
■^B OJ joajaqj jJBd Xub jo ajnsBajj aqj SuiuiiBp suosjad \\% 
SuiJinbaj puB Su}uo}}u3iu) aoBjd uiBjjao b ui punoj sbav 


•aAOHi-aansvaax 


[*8^81 J®; 
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treasurk-trove. 


[Act VI^ 


ihe plaintifS^hl* an'suVh"^suUs ^ar? a 

shall deliver the treasure to ‘he Collector 

PowiT "7 “"king a declara- 

sure^n behalf of Govlrn^rv before deliver- 

before nrovidprf rnment. mg or dividing the treasure as herein- 

to acau^T hand, his intention 

£d D^ortinn fh h^half Of the government, the treasure or any speci- 
ed portion thereof by payment, to the persons entitled thereto, of 

tinn of the materials of such treasure or por- 

j j ''’'til one-fifth of such value, and may place such sum 

n deposit m his treasury to the credit of such persons; and there- 
upon such treasure or portion snail be deemed to be the property 
overnment, and the money so deposited shall be dealt witn,' as 
lar as may be, as if it were such treasure or portion. 

17. No decision passed or act done by the Collector under 
Co'lector final, this Act shall be called in question by 
any Civil Court, and no suit or other 
proceeding shall lie against him for 
in good faith in exercise of the powers hereby 


fji \^uiieccor nnai^ 

and no suit to lie against him 
tor acts done dana fide 


anything done 
conferred. 


18. A Collector making any enquiry under this Act may 
Collator to exercise pow- exercise any power conferred by the 

Code of Civil Procedure* on a Civil 
Court for the trial of suits. 


ers of Civil Court, 


19. The Local Government may, from time to time, make 
Power to make rules. rules, f consistent with this Act, to regu- 

late proceedings hereunder. 

* See Act XIV. of 1882, s. 3. 

T For rules made under the powers conferred by this section in 
Bombay — see Bombay list of Local Rules and Orders, Vol. I., Ed. 
1896, p.j 63; 

Burma — see Burma Laws List, Ed, 1897, p. 80; 

Madras — see Madras List of Local Rules and orders, Vol. I., Ed. 
1898, p, III; 

North Western Provinces and Oudh— see North-Western Pro- 
vinces and Oudh List of Local Rules and Orders, Ed. 
1894, p. 55; . 

Central Provinces,— ^see Central Provinces List of Local Rules an 
Orders, Ed. 1896, p. 23; 

Assam — ^see Assam List of Local Rules and Orders, Ed. 1893, P- 
107. 
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OAiS jo ijsodap aqi aqBta jaqqa lou saop japug “o AnHuaj 
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X43100S JO XuBduiOD XuB Xq jdaq sqooq uj “ ^ ^ ” 

oiqBjajsuBj) X)nnoss jo ‘X)inuuB ‘punj Xub uBaui pBqs „ qoojg „ 


; iqajaq; )saja)ut JO a)B)sa aqj aq Xbui jaAapqAv ‘uopdijosa 
JO ajnua) Xjbao jo 'jBajodjooui puB 
IBOjodjOD ‘sjuauiEjipajsq puE ‘sjuaiuauaj 
■‘saSEussam apnpui puB oj puajxa jjBqs ,, Xjjadojd ajqBaAOuiuij „ 


•Apadojd afqBaAOLuuif j 


— ‘jxajUOD 

JO pa[qns aqj uc jUBUSndaJ Suiqjauios 
aq ajaqj ssajun ‘py siqj uj -g 


•asnBpuoiiBpjdjapi 


• ols 
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— ; s.viOqoj sb pajoBua Xqaiaq si jj a{qBaijddB si a\bj qsqSu; 
qaiqAV oj sasEO ui saajsnji puB saaSi’Sjjom ui pajsaA Bipuj qspug 1 
Xjjadojd aiqEaAomuii puB ajqBaAOui jo 

J3JSUBJJ puB aaUBXaAUoa aqj oj SuijBpj aiqiuBajj 

SAVBj aqj puaiuB puB ajBpqosuoa 04 juaipadxa si ji svaBHHy^^ 


•^iquoiid 

t^d St mv'j timSwji t{Oiy(n of sjsvy ui ssdfstuj^ jt.v s33SvS 
‘fJojY ui ppj^oa vipuj T/si)tjf/ 1.1 Jo .tdJsuvj.Jp puv 

30Uv,Uauopj) diff Of omfvpj aivj dtpf pimuv puv dfvpijosuoo 01 toy u\ 
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TRUSTEES, 


LActXXViJ. 


^''Wn.Ac, .854/ ora.., 

"Hold” and -holdins^' shall be applicable 10 any vested e.tale, 
" Hold ” nncl “ holding.” wlictijer for life or of a greater or less 
pcclancy in any immoveable prapel?^™’ 

“Connngcnt righl.” as applied to immoveable proper.)-, sUI 

" Coniin^jcnt riRht.” mean a ^ conlingent or executory interest, 

whether the nhieef nf (U possibility coupled with an inteiesi, 

bililv lie nr lie 0^ such interest or possi- 

miil} be or be not ascertained; also a right of entry whether 

immediate or future, and whether vested or contingent : 

Convey and convej'ance, ' applied to any person, shall 
“conevy- mean the execution by such person of 
'n'- v . over}' necessary or suitable assurance for 

rtorc disposing to another immoveable property which such 

person holds or rn which he is entitled to a contingent right, either for 
V lo e estate of^ die person convej’ing or disposing, or for any less 
es a e, togetlier \vith the performance of all formalities required by 
a\v to the validity of sucli conveyance, including the acts to be 
peiiormed by married women and ten ants-in- tail in accordance wth 
e provisions of Act XXXI. of 1854 (/a svnphfy the vicdes cj co>v(y- 
itig tana in Cizses to ivhich the English law is applicable): 

Trans er shall mean the execution and performance of every 
« Traiisier.” which a person entitled 

to stock or Government securities can 
ranster such stock or Government securities from himself to another: 


“ High Court ” shall mean every' Court now or hereafter esta- 
« High Court.” Wished under the Statute 24 & 25 Vict, 

p * cap. 104, t and also the Chief Court of the 

i unjab and the Chief Court of Low'er Burma, or such one or more 
Judges of the said Courts respectively as shall be appointed by the 
Chief Justice or the senior Judge, J as the case may be, to entertain 
applications, and make orders, under this Act : 


* Stat. 17 & 18 Vict., c. 104. 

t See “ the Indian High Courts Act, 1861 ” (24 & 25 Vict , c. loA 
Compare the definition. Compare also the definition of " High Court” i” 
the General Clauses Act (X. of 1897), s. 3 (24), and also in s. 4 [j) of hst- 
V. of 1898 (the new Code of Criminal Procedure), , 

J As to the Punjab, see “the Punjab Courts Act" (XVIII. n 
1884), s. 5. 
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: jfaaota loj Xjunogs b ifpasiu 

pamaap sq ^jnoo qSin’aqj ui pinoAV „-33 eSijoim„ 

qoiqAv iCjjadoid aiqBaAOUi jo a^qBaAOUiuii 

UI 5saj9^ui JO ajBjsa iCiaAa oj aiqBOiiddB aq u^qs ,, oSbSijopi „ 


: uoissaaons XiB^uaniBisaj pUB ajB^sajU] SuiujaauoD 
SA^Bj aqj JO uopBJado aqj uoda Xjaps luapuadap apw b /fq 
piBS aqj jspun ojajaqi pappua sb jou ‘Xqjadoid ajqBaAomuii ui jsajajui 
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[Act XXVII. 


“ Person.” 


“ Person ' shall include any company 
or association, or body of persons, whether 
incorporated or not : 

Words importing tlae singular number only shall extend to several 

persons or things ; words importing the 
i um er : en er. plural number shall apply to one person 

or thing ; words importing the masculine gender shall extend to a 
female. 


3 . The powers and authorities given by this Act to the High 

Courts shall and may be exercised only m 
High Court to have juris- cases to which English law is applicable, 

and may be exercised with respect to pro- 
perly witliin the local limits of the extraordinary original civil juiisdiction 
of the said Courts respectively. 

4. When any lunatic or person of unsound mind shall hold any 

High Court may convey immoveale property upon any trust or by 

estates of lunatic trustees way of mortgage, It Shall be lawlulior 
and mortgagees; t|-je High Court to make an order that 

such property be vested in such person or persons in such manner 
and for such estate as the said Court shall direct; and the order 
shall have tlie same effect as if the trustee or mortgagee had been 
sane, and had duly executed a conveyance of the property in the same 
manner for the same estate. 


5 . When any lunatic or person of unsound mind shall be entitled 

^ f *. to any contingent right in any innnoveabl 

and may convey contingent o ° u,. nf 


rights. ' ' “ , property upon any trust or by waj' oi 

mortgage, it shall be lawful for the High Court to make an or 
wholly releasing such property from such contingent right, or ° 
of the same to such person dApersons as the said H'^h 
direct ; and the order shall have the same effect as n the ™ 
mortgagee had been sa^, and had duly executted a deed so r o 
or dsposing of the contingent right. 

6 . When any lunatic or person of unsound mind shall 

T 4 V, r , . f entitled to any stock or Goyeinment 

High Court may transfer . . . / in qrtlOn UpOD 

stock or Government securi- Securities, Or to any g , ii shall 
ties of lunatic trustees and any trust or by Way of mortgaot, 
mortgagees. for the _ High Court to 

order vesting in any person or persons the right ' t or 

or Government securities, or to receive the dividends, 1 
income tliereof, dr to sue for and recover such thing in ac 1 > 
nterest in respect thereof ; 
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[Act XXVII. 


'10. When any person solely holding any ilnraoveable properly 
High Court may convey ^pon any trust shall be out of the juris- 
estate of trustee out of juris- diction of the High Court, or cannot 
diction of Court. ■jjg found, it shall be la\vful for the said 

Court to make an order vesting such property in such person or 
persons, in such manner and for such estate as the said Court shall 
direct, and the order shall have the same effect as if the trustee had 
duly executed a conveyance of fhe property in the same manner and 
for the same estate. 

11. When any person or persons shall hold any immoveable 

property in trust jointly with a person not 
High Court may make < - - ... .. . tt? i ^ 


may 

order where persons hold 
ipnmoveable property in trust 
jointly with persons out of 
jurisdiction. 


SO jointly 


holding, 


within the jurisdiction of the High Court 
or who cannot be found, it shall be lawful 
for the said Court to make an order vest- 
ing the property in the person or persons 
Bu jvjjiniy rojiuiijg, Or in such kst-mentioned person or peisons 
together with any other person or persons, in such manner and or 
such estate as the said Court shad direct; and the order shall nave 
the same effect as if the trustee out of the jurisdiction, or who cann > 
be found, had duly executed a conveyance of the properly m t le s* 
manner for the same estate. 

12. When any person solely entitled to a contingent right in 

Contingent rights of trus- any immoveable FOP^ /iPO" 
tees. shall be out of the jurisdiction of the H gn 

Court, or cannot be found, it shall be lawful for the sat our 
make an order wholly releasing such propeily from ° y 

right, or disposing of the same to such person or persons ^ 

Court shall direct ; and the order shall have the same ^ ‘ 

the trustee had duly executed a conveyance so releasing or . j - o 
of the contingent right. 


13. When any person jointly 

pereons to a contingent right m any im 
High Court may make j^gveable property upon any tnis- - 

be out of the jarisdiciion_ of the W 
Court, or cannot be found, it s a 
ful for ihe said Coiirt_ to ‘ 

disposing of die contingen o q,- 
person out of the junsdiction, or who cannot be found, 
pel sons so jointly entitled as aforesaid, or to suci . 

person or persons together wuth any other person or p .jinsdic* 
the order shall have the same effect as if the trustee ou 


may 

order where persons jointly 
entitled with others out of 
jurisdiction to contingent 
ngftc in immoveable proper- 
ty- 
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18. In every case, where any person holds or shall hold, joinlly 

Power to make order for any immoveable properly, or is 

esting estate on refusal or OT shall be entitled to a Contingent right 
eghct of trustee to convey therein -upon any trust, and a demand shall 
'^r *'®*ease. ^^de upon such trustee by a 

person entitled to require a conveyance of such property, or a duly- 
authorized agent of such last-mentioned person, requiring such trustee 
to convey the same, or to release such contingent right, it shall be law- 
ful for the High Court, if the said Court shall be satisfied that such 
trustee has wilfully refused or neglected to convey, the said property for 
the space of twenty-eight days after such demand, to make an order 
vesting such property in such person or persons in such manner and 
for such estate as the Court shall direct, or releasing such contingent 
right in such manner as the Court shall direct ; and the said order 
shall have' the same effect as if the trustee had duly executed a con- 
veyance of the property, or a release of such right, in the same manner 
and for the same estate. 


19. When any person to whom any immoveable properly has 

Power to convey in place been conveyed by 
of mortgagee. have died wthout having entered into no 

possession or info the receipt of the rents and profits Ihereoh an e 

money due in respect of such mortgage shall have been pa’ o . 
person entitled to receive the same, or such last-mentioned person 
consent to an order for the re-conveyance or vesting of ! 

then in any of the following cases it shall be lawful for the ’S 
to make an order vesting such-property in such persoii or pe 
such manner and for such estate as the said Court shall direc , 

when an heir or devisee of such mortgagee shall be out of the 
jurisdiction of the High Court, or cannot be found ; 

when an heir or devisee of such mortgagee shall, upon ^ 
by a person entitled to require a conveyance of such J’ , 

duly-authorized agent of such last-mentioned person, la' ■ 
writing that he will not convey the same, or shall not -j-ycy, 

for the space of twenty-eight days next after a proi^r entitled 

ing such property shall have been tendered to him by a P“ ; 

as aforesaid, or a duly-authorized agent of such last-men 

when it shall be uncertain which of several devisees of sue i mo 

gagee was the survivor ; i i .-c cs o' 

whrm it shall be uncertain as to the sunnvor of 
such mortgagee, or as to the heir of such mortgagee, w 
living or dead : 
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JO UOSjnd qons p SUOIllSinboj oqi tpiAV. -'.m uos-jad 10 Sun.-Jismbai 
^|dtU03 01 OpBIpdlUOO pUB punoq XqBnbo M”." /Cidwon oj unucjfiiqo 
sq ipi’.qs snosiod qn puB ‘joAajBqAi suoiibioossb puB soiUBdraoo qv 


'japjo qons 

p SUIJ05 oqi ipiAv Xmuijojuoo lu puB 5 U 95 X 9 Qqi 05 ‘joajaip aiuooui Jo 
5 S 9 J 9 iur ‘sptiopiAip oqi JO idioooj nqi 01 SupBpj jo ssiAUsqp jo sstubu 
JO oraBU UA\o jpqi JO sjf{ oiuj sapunoos lUoiuujaAOQ pun qoois ipns jo 
jojsuBi; oqi 01 SariBpj spr qB xujojjod 05 puB '/(oujopB-jo-sJOAvod ptrc 
spoop jjB omooxo 01 poj 9 A\odui 9 puB psTBjoqinB Xqojsq ojb poiuiodde 
os suosjod JO nosjod oqi uodnojoqi puB f X|Sii!pjoooB 5 S 9 a qBqs jqSu 
pjSoi qons ‘iJ'103 qStj-j oiji Xq panqoddB .3;^^ 

-SUOSJad JO UOSJod XuB iq sonunoos pom ‘qoni<; jajsucJl 01 jqSu it :3 
-UJOA03 JO qoois XuB 01 iqStJ oqi SupsoA "”1 P 

30V sup jopuu opBUi uooq OABq qBqs jopjo Xub oJoqAV 'SS 

•luioddc XBtn unoQ 

pics oqi woq.w suosjod jo uosjod Xub ui 'joojoip omooui Jo isojoi 
-tit ‘spuopiAip oqi OAioooj 01 JO ‘sonunoos iuouiiuoaoq jo qoois qons 
jojsuBJi 01 it|8u oqi gutisoA jopjo ub oqBta oi iJn03 piBs oqi joj pjA\Bj 
oq qrjp ii ‘pirsoiop sb poppuo uosJod oqi Xq TUiq 01 opBUi uooq oAtq 
quqs osodjnd luqi JOj 8unuA\ ui isonboj b joijb ixou sXbp 5t|Sio-XiuoAVi 
p ootds oqi JO] ‘opjoqi popnuo XpmpsqB uo^Jod oqi jo uopoojip 
oqi 01 8u;p.ioooB ‘joojotp ooioout jo isojopi ‘spuopiAip oqi oaioooj 
JO ‘sopunoos 5UOUIUJOAO3 JO qoois qons jojshbji 01 osnjoJ jo loajSou 
Ijv-qs JoivJisiuiiupB JO joinooxo qons JO ‘ptop JO SuiAq oq JOiBJisiuiuipB 
JO joinooxo tpns jouiotjAA uiBuooun oq qBqs 11 jo ‘puiioj oq iouubo jo 
‘ 111103 qStj-i oqi jo uoipipsunt oqi jo ino 

3q qBqs JOlWlSlUlUipB jo JOPOOXO siq ptre paSBoaap 10 auicu uj Sut 
‘UOSJOd pOSBOOOp B JO OtUBU OJOS Otp Ul -puBls ‘-0:5 ‘Jt 30 l 9 uaq/tt 

Sutpups oq qtqs sopunoos iuouiujoaco jo qoois Xub uoq/^\ 
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TRUSCEHS. 


io 


[Act XXVII. Of 1866.3 


51. upon any petition under tliis Act being presented to the 

Suit ,nay be directed. shall be lawful for the said 

Court to postpone making any order upon 
such petition, until the right of ilie p.etitioner shall have been declared 
in a suit duly instituted for that purpose. 

52. Kver}' order made or purporting to be made under this Act 
Indemnity to persons ob- by the High Court shall be a complete 

eying orders under Act. indemnity to all persous whatsoever for 
any act done pursuant thereto ; and it shall not be necessary for such 
persens to enquire concerning the propriety ot such order, or whether 
the High Court has jurisdicuon to make the same. 

53 . Any order made hy die High Court under this Act shall 
Execution .mil effect of have the same effect, and be e.xecuted in 

urders. the same imuincr, as a decree. 

54. Tiiis Act may be cited as “ The 

Indian Trustee Act, 1 866 ,” 

55. [Application of Act to Straits Scttlcmc/t/s.] 
by the Riptahng Act {XVI. of 



ACT KX\nn, OF 1866 .* 

The Trustees’ and Bfortgagees’ Powers Act, 1866. 

R.ECEIVJID THE G.'G/s Assent on the 24TH October 

1866. 


Aft Ad to give to Trustees, Mortgagees, and others, in cases to which 
English Law is applicable, certain Powers now commonly in- 
serted in Settlements, Mortgages, and Wills, and to amend the 
Law of Property, and relieve Trustees. 


Whereas it is expedient that, in cases to which English law is 

applicable, certain powers and provi- 
sions usually inserted in settlements, 
mortgages, wills, and other instruments, stiould be made incident 


Preamble. 


• The Statement of Objects and Reasons of the Bill which was passed 
into law as Act XXVIII. of 1866 has not been published ; for Proceedings 
in Council relating to the Bill, see Gazette of India, 1866, Supplement, 
pp. 416, 417, 494. and 531. 

Act XXVIII. of 1866 has been declared to be in force in the whole of 
British India except as regards the Scheduled Districts, by the Laws Local 
Extent Act (XV. of 1874), s 3. 

It has been declared, by notification under s. 3 (a) of the Scheduled 
Districts Act (XIV. of 1874), to be in force in the following scheduled 
districts, namely : — 

West Jalpaiguri, the Western Hills of Darjiling, the Darjiling Tarai, 
and the Damson Sub-division of the Darjiling District .— Gazette of 
India, 1881, Pt, I., p. 74- 

Tho Districts of Hazaribagh, Lohardaga, and Manbhum, and Pargana 
Dhalbhum, and the Kolhan in the District of Singbhum . — See Gazette of 
India, 1881, Pt. I., p. 504. 

The scheduled portion of the Mirzapur District . — See Gazette of India, 
1879, Pt. I., p. 383. 

Jaunsar Bawar . — See Gazette of India, 1879, Pt. L, p, 382. 

The District of Hazara, Peshawar, Kohat, Bannu, Dera Ismail Khan 
and Dera Ghazi Khan . — See Gazette of India, i886, Pt I., p. 48. 

The District of Sylhet.— 5 ?^ Gazette of India, 1879, Pt. I., p. 631. 

The rest of Assam (except the North Lushai Hills ). — See Gazette of 
India, 1897. Pc. I., p 299. 

It has been declared, by notification under s. 3 (6) of the same 
Act, not to be in force in the Scheduled District of Lahaul . — See Gazette 
of India, i886, Pt., I., p. 301. 
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// 

Ij trustees’ and mortgagees’ powers. [Act XXVIII. 

‘j to the estates ot the persons interested, so as to dispense with the 
'/ necessity of inserting the same in terms in every such instrument, 
/ and that in such cases trustees should be relieved; It is enacted 
as follows : — 

1 . In the construction of this Act, unlees there be sorae- 

Interpretation-clause. ■ repugnant in the subject or con- 

text, — 


“ immoveable pro perty ” shall include land, any benefit to 
Immoveable property.” 

to the earth or permanently fastened to 
anything which is attached to the earth : 


“ mortgage 
Mortgage,” 


shall be taken to include every instrument by 
virtue whereof immoveable property is 
in any manner conveyed, pledged, or 
charged as security for the repayment of money or money’s worth 
lent, and to be reconveyed or released on satisfaction of the debt : 


mortgagor.” shall be taken to include every person by 
whom any such conveyance, pledge, 
or charge as aforesaid shall be made : 


Mortgagor.” 


shall be take n to include every person to whom 
or in w hose favo ur any such conveyance, 
pledge, or cha rge as aforesaid is made 
or transferred : and 

means any Court established or to be estab 
lished under Statute 24 & 25 Vict., cap 
104, and includes the Chief Cow 
of the Punjab and the Chief Court of Lower Burma. * * 


“ mortgagee ” 
‘ Mortgagee.” 

“ High Court 
’ High Court.” 


It has been extended, by notification under s. 5 of of the last 
mentioned Act, to the Scheduled Districts of Kumaon and Garbwal.-a^' 
Gazette of India, 1876, Pt. I., p. 606. - n 

This Act is based on “the Law of Property Amendment Act, io 59 

(22 & 23Vict., c. 35). and 23 & 24 Vict., c. 145. This Act has since nee 
repealed by 44 & 45 Vict., c. 41, s, 71, and 45 & 46 Vict, c. 38, .]]e 

t Certai n words referring to the Straits Settlements, repealed oy 
.Repealing Act (XVI. of 1874) have here been omitted. 


■ of i8j5 ] . . , . 

niUSriiES AN'D .UOXTCJAGEES’ POWERS. ^ 

Po!Vers 0 / Trmui, f,r SaU, Hfc.. a, a TrusUa 0 / litntwM, 

Leaseholds. 

2.* * * § f In all cases where by any will, deed, or other instrument 

Trustees empowered to sell Settlement, it is expressly declared 
may sell in lots, and either that trustees or other person therein 

by publ. .ucnon or privo.o j „ indicalad shaliTve a pS 

of sale, either generally or in any parti- 
cular event, over any immoveable property named or referred To in 
or from time to lime subject to tne uses or trusts of, such will* 
deed ; or other instrument, it snail be lawful for sucn trustees or 
other persons, whether such property be vested in them or not, 
to exercise sucn power of sale by selling sucn property, either 
together or in lots, and either by public auction or private contract 
and either at one time or at several times. ’ 

3. It shall be lawful for the persons making any such 
Sale may he made under Sale to insert any such Special or other 
special conditions, and trus- Stipulations, either as to title or evi- 
tees may buy in, &C. Otherwise, in any 

conditions of sale or contract for sale as they shall think fit; and 
also to buy in the property or any part thereof at any sale by auc- 
• tion, and to rescind or vary any contract for sale, and to resell the 
property which shall be so bought in, or as to which the contract 
shall be so rescinded, without being responsible for any loss which 
may be occasioned thereby ; 

and no purchaser under any such sale shall be bound to en- 
quire whetner the persons making the same may or may not have 
in contemplation any particular re-investment of the purchase- 
money in the purchase of any other property or otherwise. 

4 . ■'*§11 For the purpose of completing any such sale as 
Trustees exercising power aforesaid, the persons empowered to 
•of sale, &c., empowered to sell as aforesaid shall have full power 
convey. {o convey or otherwise dispose of the 

property in question in such manner as may be necessary. 


* Ss. 2 to 5 and 32 to 37 shall be repealed in the territories to which 
the Indian Trusts Act (II. of 1882) for the time being extends or^ is exten- 
ded . — See 3. 2 of that Act. 

t Compare 23 & 24 Viet,, c, I 45 » 

Compare ibid, s. 2 . 

§ See foot-note (t) on last.preceding page. 

J Compare 23 & 24 Viet., c. 14S (which is now repealed the 
Conveyancing and Law of Property Act, 1882— Stat. 44 & 45 V> 

- and Settled Land Act, 1882— >Stat. 45 ^ 4^ Viet., c. 38), s. 3. 



trustees' and mortgagees’ powers, l Act XXVI 1 1 . 


5. *i The money so received upon any such sale as aforesaid 
Money arising from sale® shall be laid out in tfie manner indi- 
te be laid out in manner in' cated in that behalf in the will, deed, 
dicated in will, &c. instrument containing the power of 

sale ; 

and, until the money to be received upon any sale as aforesaid 
Until so laid out, money to shall be SO disposed of, the same shall 
be invested in Government be invested at interest in Government 
securities. securiti es for the benefit of such persons 

as would be entitled to the benefit of the money, and the interest 
and profits thereof, in case such mone y were then actually laid out 
as aforesaid ; 

Provided that, if the will, deed, or instrument shall contain 
no such indication, the persons empowered to sell as aforesaid shall 
invest the money so received upon any such sale in their names 
upon Government securities in India, and the interest of such 
securities shall be paid and app! ied to s uch person or persons for 
such purposes and in such m anner as the rents and profits of the 
property sold as aforesaid would have been payable or applicable 
in case such sale had not been made. 

# 

Powers of Mortgagees-X 

Where any principal money is secured or charged by 
Powers incident to mort- deed ou any immoveable property, or 
gages. on any interest therein, the person to 

whom such money shall for the time being be payable, is 
executors, administrators, and assigns, shall, at any time a er 
expiration of one year from the time when such pnncipa naon y 
shall have become payable, according to the terms or t e , 
or after any interest on such principal money shall have ® 
arrear for six months, or after any omission to pay 
on any insurance which, by the terms of the deed, ^hai-tre 

paid by the person entitled to the property subjec 

have the following powers to the same ^ rc/m creaiinT the 

"if they had been in terms conferred by the pe .. 

charge, namely : — — ■ 

* See foot-note (t) on page 2. 

t Compare Hid s. 4 - to certain English mortgage®. 

t As to the apphcation of ss, etoiptO cert Act 

see the Transfer of Property Act (IV. of itJbaj, s. 09, 

III. of 1885,3.5- ■ 

§ Compare 23 & 24 Vict., c. i 4 S. s. n- 
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v' and tfae residue of such money shall be paid to the person 
' entitled to the property subject to the charge, his executors^ 
administrators or assigns, as the case may be. 

10. * The person exercising the power of sale hereby con- 

ferred shall have power by deed to 
Conveyance to purchaser. j-onvey Or assign to, and vest in, the 

purchaser the property sold, for all the estate and interest therein 
which the person who created the charge had power to dispose 

Provided that nothing herein contained shall 
aulhorize the mortgagee of a ^ 'S 

the fee-simple of the property comprised ^ Tt the 

the mortgagor could have disposed of sue P 

date of the mortgage. 

11. f At any lime after the power of sale hereby conferred 

’*■ ' ^ „ shall have become exerciseable, the 

Owner of charge may call entitled to exercise tne same 

KaU be entitled to demand and recover 

from the person entitled to the properly subject to the c^a^^ 

the deeds and documents in bis possession o p 

the same property, or to the title there wh ch he wou 

been entitled to demand a.id then 

been conveyed, appointed, ^ which the person 

vested in, him for all the estate and ^ 
creating the charge had power tu dispose o ; 

and where the legal estate shall outstan equitably 

the person entitled to a charge ^ ghall be entitled to 

entitled, or any purchaser from such extent as the 

call for a conveyance of the legal e.tateo th ^ 

person creating the charge could have ca 
veyance if the charge had not been made. 

124 Any P^tson enUtled to ^PP®’"^ aforesafd 

pointment ot a receive person 

Appointment of receiver. ti^e tO time, It any F 

or persons has or have been "amed m t persons to 

that purpose, appoint such person o ^ 

be receiver, or if no p erson be so n^me^ 

* Compare t'fiirf, s. iS> „ 

t Compare 23 & 24 Vict., c. i 4 Si 
^ Compare ibid, s. 17. 
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delivered ihc perhcn, uf auy ous: ot the pet>on.-i ctuUled to the 
prjjfcrty . uhjeci tj tiic ch.iriti', or attixed on some conspicuous 
pan ti j! c properly, jeejuire ,iuc!i laH'.-mcntioucd pcr.sin <ir 

pct;.i)m» i i .ipp.;5iu ,i hi ami pt-ip-r peri.m as rcccivt-r, and ii no 

auc!! api/ niinu-iU i>* made viiinm mn days after such rcqui.v.iiun, 
then m iv in arsim^ appuuil .uiy p-r^orj i>e may thiiik fiL 

No jer-on M.isl ec uicli.'ib!'* fur tttc ouice ti receiver 

racrciy i.cciii c ne ui olijccr n! i.je Cjun. 

13 -* Every receiver app-.inlcd -ii aforc.^uii shall he deemed 
Kcr,/r %er dr. i-ca !o Pc- !h.' hr be tin: agent ol the person chtilled 
Agcai.t s: e Jw lic-iivf. to tlie prcpcriv .»nhjcct to the charge, 
vvha a..iU !,c '1 Icly lopot.ib’.'.* ior iiis acts or default?, unless 
.'.■;sh:rvv..ve pjuv.acd Jar iu tiic cnargc. 

14.f Every tcccivcr ,apj/3:nled as afore ^aid shall have power 
. to I'.cinaud \t,d recover atici give 

c-Uectuil receipts tor all tiic rents. .i'','nc3, 
and pr< fit 1 ( ! sue pniperty ui '-njich it*: it appt/mted ttcetvcr, by 

suit. iliare'S or ntsierwbc, m t:.e nutt: e. liter of n»c person 

aiiiitcd to i!.e property suriject to trie ch irge, or of tne person 
cniiilcu i j tiu: nn-ncy -ecured uy ttie ch.irgc. to the full ixtei.t of 
the eit.d. * t-r tntcrcjt '.vnlctt too person wiio created tiie charge 
had prcacr to tli'p jse ot. 

Id J Ev ry receiver appointed as aforesaid may be removed 
Hco-..rr .e,a,- l..’ »ci«t,vcJ, t>y the like authority, or 00 the like 

-TijU nc-/ Kcciscrs requis'.tioii a--» before provideo with 

req ec: to toe rn'gint! appnminvnrt of a receiver, and new 
recetver' 111 .\ he appointed frotn time to tune. 

16 S Every receiver appointed as afurcs.tid shall be entitled 
JOrcc.vcf t. receive cm- retain out Ol any moiley received by 
misiicn (ua firccdni,; 5 (.cr inm, itt lieu Of ail costs, charges and 
cent, expenses whatsoever, SUCii a oom- 

mission, nni exceeding five /rr rrn/uei on liie gross amount of all 
money receiveiJ, as snail be specified in his .cppoiinnienP ami if no 
amount siiatl be so specified, men five ptr ctnium on suen gross 
amount. 


• Compare 33 2 .\ Viet,, c. 145, 9. 18. 

> Cornp.ire ibid, a. 19. 
t Compare ibid, s. ao, 

5 Corop.uc ibid, H, at. 
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•uiiq O) SuiSuoiaq jo psjjoqB uop 
-UAJSSPi jsqio JO JU9I pauOHJoddB aqj jo losdssj n; uoisjsasj 8tp jo 
3lBd siq oj juapioui sb uiiq oj paAJassJ uasq psq SJ3A\od jo suoijtp 
•uoo qons ji SB jsuubui 9 qi| ui ‘oopBAJsssj jaqio jo jusj ibuiSijo sqj 
JO ju9tdi(Bd-uou joj i(jiu9-9j jo sj9Mod JO saoiqpuoo jjB jo jgpugq 
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JO JJBd qOBP JO 99U§iSSB Pqj ‘p9U01JI0d 'sasBO uiBjjao ui Ajjua-aj jo 
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‘SJauAVO JO JauMO jo ‘s 99 ss 9 |-oo jo asssaj-oo 9 qj <(q uoijipuoo jo jub 
“U aAOO 9 qj JO qosajq ^ub jo asBO ui Xjjua- 9 j jo jqSu aqj qsinSuijxa 
jo Xojjsap OJ aiBjado jou jjBqs asuaDtj qons ‘iCuadojd qons jo Xjuo 
JJBd JO joadsaj ui piBSSJOjB sb job qons jaqio iviz op oj jo ‘iCuadojd 
aqj JO ^\uo JJBd jaj-japun jo uSissB oj ‘sJauMO JO saasssj jbj 9 A 9 S jo 
auo i(UB JO ‘J 9 UA \0 JO 99 SS 9 } XuB OJ U 9 AlS 9 q JJBqS JO f asuooij jno 
-qjiAv 9 uop 9 q oj psitqtqojd job jaqjo /(ub op oj jo ‘jsajoiui JO aJBqs 
siq jaj-japun Jo uSissB oj sJ 9 u.vvo-oo jo soissaj jBJ 9 Aas jo 9 uo oj 
U9At3 aq [jEqs joy siqj jo SaissBd aqj jaijB auju ^ ib jb asuaoij b puB 
‘asuaoij jnoqjiAV job payiosds jaqjo i(uB Suiop jo ‘Suqjai-Jap'in jo Sqi 

-uSjSSB UO .<Jlua- 9 J JO UOlJIpUOO jo J 9 Aiod -sasusDn iBijJBd 

B aq {[Bqs JO si aJaqi •ppjuBjS J 9 JJB uoijBjado papujsajj 

-ajaq aq oj jo pajuBiS ajojojajaq asBaj /(ub ui SJsq^VV *‘XS 

•auop 9 q OJ psziJOqjnB J 9 Jjbui 
JB jnoijJBd aqj jo joadsaj ui jdsoxa ‘uoaiS uaaq jou pBq asnaoii 
qons j! sb sioadsai {|b ui uibuioj puB 9 q jiBqs ^{jjua-aj jo jq 3 ij 
JO uoinpuoo aqj puB f uoaiS ua?q pBq asu^oq qons ou ji sb januBUj 
auiBS 9 qj Ul ‘asuaoq qons Xq a|qBqsiundsip apsiu Jo pazuoqjnB 
i|jB 0 gtO 9 ds JOU jajjBtu jaqjo jo ‘asBaj-japun ‘juarauSissB ‘uonip 
-uoo JO juBiiaAOO JO qoB 9 jq juanbasqns i(uB jsuibSb sb ajqBpBAB aq 
||Bqs puB ‘aoioj qnj ui uiBui'aj jjeqs pauiBjuoo osBaj aqj ui ^qua-aj 
puB ainjiajjoj.jo sjoAiod puB sjutuaAOO japun sjqSu jjb puB 
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.of 1866.] 


trustees’ and mortgagees’ powers. 


II 


the payment of any legacy or- other specific sum of money, and 
shall have bequeathed the property so charged to any trustee or 
trustees for the whole of his estate or interest therein, and shall not 
have made any express provision for the raising of such debt, 
legacy, or sum of money out of such property, it shall be lawful for 
the said legatee or legatees in trust, notwithstanding any trusts 
actually declared by the testator, to raise such debts, legacy, or 
money as atoresaid by sale and absolute disposition by public 
auction or private contract, of the said properly or any part thereof, 
or by a mortgage of the same, or partly in one mode and partly in 
the other ; 

and any deed or deeds of mortgage so executed may reserve 
such rate of interest, and fix such period or periods of repayment, 
as the person or persons executing the same snail think proper. 

26 . * The powers conferred by the last preceding section 
PQ\'.ors Riven by last sec- shall extend to all and every person or 

tion extended to survivors, persons in whom the property bequeath- 
legatees, &c. Jqj. being be 

vested by survivorsnip, or under tne laws relaiing to intestate or 
testamentary .succession, or to any person or persons wao may be 
appointed under any power in tne will, or by the High Court, to 
succeed to the trusteesnip vested in such legatee or legatees in 
trust as aforesaid. 

27 . t If any testator who shall have created such a charge 
Kxccurors to have power RS is described in section 2 5 of this 

of raising money, &c., where Act shall not have bequeathed the 
there is no sufficient bequest, property Charged as aforesaid in such 

terms as tnat h is wnole estate and interest therein snail become 
vested in any ^ru.•^tee or trustees, the executor or executors (if any) 
for the time being named in su-h will shall have the same or the 
like power of raising the said moneys as is hereinbefore vested iq 
the legatee or legatees in trust of the said property, and such power 
shall from time to time devolve on, and become vested in, the 
person or persons (if any) in whom the executorship shall for the- 
time being be vested. 

28 . $ Purchasers or mortgagees shall not be bound to enquire 
Purchasers, &c.. not bound Whether the powers conferred bylsec- 

to enquire as to powers. tions 2», 26, and 27 of this Act, Of any 

* Compare aa & 23 Viet., s. 35, s. 15. 

' t Compare ibid, s. 16. 1 1 

j Compare ibid, s. 17. 
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' Rent-charges. 

' 23.* The release from a rent-charge of part of the immove. 

’ neiease of part of land property charged therewith shall 

charged, not to be an extin- not extinguish the whole rent-charge, 
^fuishnient. operate only to bar the right 

to recover any part of the rent-charge out of the property released, 
without prejudice, nevertheless, to the rights of all persons inter- 
ested in the property remaining unreleased, and not concurring in 
or confirming the release. 

Powers. 


24.t A deed hereafter executed in the presence of, and at- 
Mode of execution of pow- tested by, two or more witnesses in the 
«s. manner in which deeds are ordinarily 

executed and attested, shall, so far as respects the execution and 
attestation thereof, be a valid execution of a power of appointment 
by deed or by any instrument in writing not testamentary, notwith- 
standing it shall have been expressly required that a deed or in- 
strument in writing made in exercise of such power should be 
executed or attested with some additional or other form of execu- 
tion or attestation or solemnity : 

Provided always that this provision shall not operate to defeat 
any direction in the instrument creating the power, that the consent 
of any particular person snail be necessary to a valid execution, 
or that any ac'. shall be performed in order to give validity to any 
appointment, Having no relation to the mode of executing and 
attesting the instrument ; 

and nothing herein contained shall prevent the donee of a 
power from executing it conformably to the power by writing or 
otherwise than by an instrument executed and attested as an 
nary deed ; and, to any such execution of a power, this provision 
shall not extend. 


25.j: Where, by any will which shall come into operation 

r i t . • after the nassln? of this Act. the testator 

Legatee in trust may raise passing nrn 

money by sale, notwithstand- shall have charged his immoveaDie pro- 

ing^ want of express power in perty, or any specific portion thereof, 

with the payment of his debts, or with 


* Compare ibidy s. to. 
t Compare ibid, s. 12, 
i Compare 22 & 23 Viet., c. 35, s, 14. 
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Investment of Trust-funds. 

82.*t Trustees having trust-money in their hands which it 
On what securities trust- is their duty to invest at interest, shall 
funds may be invested. be at liberty, at their discretion, to invest 

the same in any Government securities, and such trustees shall 
also be at liberty, at their discretion, to call in any trust-funds 
invested in any other securities than as aforesaid, and to invest 
the same on any such securities as aforesaid, and also from time 
to time, at their discretion, to vary any such investments as afore- 
said for others of the same nature ; 

Provided always that no such original investment as aforesaid, 
and no such change of investment as aforesaid, shall be made 
where there is a person under no disability entitled in possession' 
to receive tne income of the trust- fund for his life, or for a term of 
years determinable with his life, or for any greater estate, without 
tlie consent in writing of such person. 

Trustees and Executors. 

33.*$ In all cases where any properly is held by trustees i 
Trustees may apply in- trust for a minor, either absolutely 
come of property of minors, or contingently on his attaining majo- 
&c., for their maintenance. rity, or on the occurrence of any event 
previously to his attaining mojority, it shall be lawful for such 
trustees, at their sole discretion, to pay to the guardians (if any) of> 
such minor, or otherwise to apply for or towards the maintenance 
or education of such minor, the whoie or any part of the income, 
to which such minor may be entitled in respect of such property, 
whether there be any other fund applicable to the same purpose, 
or any other person bound by law to provide for such maintenance 
or education, or not ; 

and such trustees shall accumulate all the residue of such . 
come by way of compound interest, by investing the same and. 

’ c resulting income thereof from time to time in proper securities 
the benefit of the person who shall ultimately become entitled 
the property from which such accumulations shall have arisen 


* Ss. 32 to 37 shall be repealed in the territories to which the Indian 
usts Act (II. of 1882) for the time being extends or is extended. — See s. 
" that Act. 

t Compare 23 & 2.i Viet., c, 145, s. 25. 
j Compare ihid^ s. 26. 
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. m shall have been duly and correctly exercised by the 
in vjrtiie thercof. 


, m <?hail have been duly ana cur 
pilton ot persons acting in virtue thereof. 

Inheritance^ 


29.* * * § In cases of sS 

Descent how traced. a total failure of heirs of the P^rc a- 

or where any immoveable trelS 

as if an ancestor had been ^ then and in every 

be a total failure of the ^eirs o such ancesto^,^ 

such case the property shall > entitled to the property 

thenceforth be traced, from the person last ent.tleQ 

as if he had been the purchaser thereof. 

t This section shall be read as 
1839J (/or the amendment of the law oftnhe 


A,^,gnmenl of Mov,M,> ami Tormo/or rears. 


moveable 


304 Any person *“1 hare pow« terms 

Assignment to sett and P immnveable properly, an 


- ?J?reai of”mmoreable property, and 

“‘h''®- i( ,„H another person or other 

estates by e/e„v,/, directly to himself anj J ,he 

persons or corporatton, by the like means 
same to another. 


Purchaurs. 


31 1 The bona-fide 

Not bound to see to ap- u jj payable upon any 

, cation of purchase-money, money . ^ trust Shall effectually 

° f Z to the appli- 

schuge the person slpplication thereof, 

tion, or being answera ole for the mis pp 


* Compare 22 & 23 Viet., c. 35. s- ‘9- 

t Compare ibid, s 20. h(.fore 1866 by Act VIU- of loOB. 

I Repealed, except as to descents before i«00 y 

§ Compare 2 . & 23 Viet., c. 35 ; li„iiting clause. " 

0 Compare ibtd, s. the instrument creating e 

fcrary shall be expressly deciaiea oy 

lecurity.” 
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Such application shall be served upon, or the hearing thereof 
shall be attended by, all persons interested in such application, or 
such of them as the said Judge shall think expedient. 

The irusiee,* executor, or administrator acting upon the opi- 
nion, advice, or direction given by the said Judge, ,shallibe deemed, 
so far as regards his own responsibility, to have discharged his duty 
as such iritsUe* executor, or administrator in the subject-matter 
of the said application ; 

Provided, nevertheless, that this Act shall not extend to indem- 
nify any irnsUe^^ executor, or administrator, in respect of any act 
done in accordance with such opinion, advice, or direction as 
aforesaid, if, such Irusteei* executor, or administrator shall have been 
guilty of any fraud or wilful concealment or misrepresentation in 
obtaining such opinion, advice, or direction ; and the costs of such 
application as aforesaid shall be in the discretion of the Judge -to 
whom the said application shall be made. 

General Provisions. 

44. t For the purposes of this Act, a person shall be deemed 
Tenants for life, &c., may to be entitled to the possession, or to 

execute powers, notwithstan- the receipt of the rents and income of 
ding incumbrances. immoveable or moveable property, al- 

though his estate may be charged or incumbered, either by himself, 
or by any former owner, or otherwise howsoever to any extent ; 
but the estates or interests of the parties entitled to any such charge 
or incumbrance shall not be affected by the acts of the person 
entitled to the possession or to the receipt of the rents and income 
as aforesaid, unless they shall concur therein. 

45. J The provisions contained in this Act shall, except as 

. hereinbefore otherwise provided, extend 

peration o c . persons entitled or acting under 

a deed, will, codicil, or other instrument executed after this Act 
comes into operation, or under a will or codicil confirmed or re- 


* In s. 43, the italicized words, wherever they occur, shall be repealed 
in the territories to which the Indian Trust Act (U. of 1882) for the time 
being extends or is extended . — See s. z of that Act. 
t Compare 32 & 23 Viet, c. 35, s, 31 . 

X Compare 33 & 24 Viet., c. 145, s. 34. 
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J The executor or administrator so distributing the residuary 
ate shall not, after having made or executed such conveyance or 
lijjnnient, and having, where necessary, set apart such sufficient 
Idas aforesaid, be personally liable in respect of any subsequent 
m under the said conveyance or agreement for conveyance. 

/ Nothing herein contained shall prejudice the right of tne 
grantor or those claiming under him to follow the assets of the 
deceased into the hands of the person or persons to or among 
whom the said assets may have been distributed. 


4:2-* Where an executor or administrator shall have given 
As to distribution of assets ®tich Or the like notices as in the opi- 
of testator or intestate after nion of the Court in which such execu- 
notice given by executor and qj- administrator is SOUght tO be 

a ministrator. charged would have been given by the 

High Court in an administration-suit, for creditors and others to 
send in to the executor or administrator their claims against the 
estate of the testator or intestate, such executor or administrator shall 
at the expiration of the time named in the said notices, or the last 
of the said notices, for sending in such claims, be at liberty to 
distribute the assets of the testator or intestate, or any part thereof, 
amongst the parties entitled thereto, having regard to the claims of 
which such executor or administrator has then notice, and shall 
not be liable for (he assets or any part thereof so distributed to any 
person of whose claim such executor or administrator shall not 
have had notice at the time of distribution of the said assets or a 
part thereof, as the case may be. 

Nothing in the present Act contained shall prejudice the 
right of any creditor or claimant to follow the assets, or any part 
thereof, into the bands of the person or persons who may have 
received the same respectively. 


43.t Any irusiee,% executor, or administrator, shall be at 

liberty, without the institution of a suit, 
to apply by petition to any Judge of the 
High Court for the opinion, advice, or 
direction of such Judge on any question 
respecting the managtmeni or% adminis- 
tration of the irusi-properiy orX the assets of any testator or in testate. 


Trustee, executor, &c., 
may apply by petition to 
Judge of High Court for opi- 
nion, advice, &c., in manag- 
m ent, &c., of trust-property. 


* Compare 22. & 23 Viet, c. 35, s. 39. 
t Compare 22 & 23 Viet,, c. 35, s. 30. 

$ In s. 43, the italicized words, wherever they occur, shall be repeal ea 
in the territories to which the Indian Trusts Act (II. of 1882) for t e ime 
being extends or is extended.— s. 2 of that Act 
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THE INDIAN TRUSTS ACT, 1882 : 

ACT NO. 11 . OF 1882. 


(Recsived the G.-G.’s Assent on the 13TH January 1883.) 

-An Aci io define and amend the Law relating to Private Trusts and 

Trustees. 


Whereas it is expedient to define and amend the law relating 

private trusts and trustees; It is 
hereby enacted as follows : — 

CHAPTER I. 

Prelgiinary. 

1 . Tnis Act may be called “The Indian Trusts Act, 1882 

Short title ; and it shall come into force on the first 

Commencement. day of March 1882. 

It extends, in the first instance, to the territories respectively 
Local extent administered by the Governor of 

Madras in Council, the Lieutenant- 
Governors of the North-Western Provinces and the Panjab, the 
Chief Commissioners of Oudh, the Central Provinces, Coorg, and 
Assam ; and the Local Government may, from time to time, by 
notification in the official gazette, extend it to any other part of 
British India. But nothing herein contained affects the rules of 
Muhammadan Law as to waqf, or the mutual relations of the 
t, . members of an undivided family as de- 

termined by an any customary or " 
personal law, or applies to public or private religious or charitable 
endowments, or to trusts to distribute prizes taken in war among 
the captors ; and nothing in the second cnapter of this Act applies 
to trusts created before the said day. 

2 . The Statute and Acts mentioned in the Schedule hereto 

, annexed shall, to the extent mentioned 
Kepeal of enactments. • .u o ■ j 1 u 1' , . 

m the said bcuedule, be repealed m the 

territories to which this Act for the time being extends. 
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or (c) is fraudulent, or {d) involves or implies injury to the person 
or property of another, or (e) the Court regards it as immoral or 
opposed to public policy. 

Every trust of which the purpose is unlawful is void. And 
where a trust is created for two purposes, of which one is lawful 
and the other unlawful, and the two purposes cannot be separated,' 
the whole trust is void. 

Explanation . — In this section, the expression “ law” includes, 
where the trust-property is immoveable, and situate in a foreign 
country, the law of such country. 

Illuslrations. 

(a.) A conveys property to B in trust to apply the profits to the 
nurture of female foundlings to be trained up as prostitutes : The trust is 
void. 

(6.) A bequeaths property to B in trust to employ it in carrying on a 
smuggling business, and, out of the profits thereof, to support A’s children ; 
The trust is void. 

(c.) A, while in insolvent circumstances, transfers property to B in 
trust for A during his life, and after his death for B. A is declared an in- 
solvent ; The trust for A is invalid as against his creditors. 

5. No trust in relation to immoveable property is valid unless 
Trust of immoveable pro- declared by a non-iestamentary instru- 
perty. ment in v/iiting signed by the author of 

the trust or the trustee and registered, or by the will of the author 
of the trust or of tne trustee. 

No trust in relation to moveable property is valid unless de- 
Trust of moveable pro- clared as aforesaid, or unless the owner- 
perty. Ship of the property is transferred to the 

trustee. 

These rules do not apply where they would operate so as to 
effectuate a fraud. 


6. Subject to the provisions of section 5, a trust is created 


Creation of trust. 


when the author of the trust indicates 
with reasonable certainty by any words 


cr acts (a) an intention on his part to create thereby a trust, {b) the 
purpose of the trust, (c) the beneficiary, and {d) the trust-property, 
and (unless the trust is declared by will, or the author of the trust 
is himself to be the trustee) transfers the trust-property to the 


trustee. 
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" author of the trust 
" trustee : ” 

“ beneficiary : ” 

“ trust-property : ” 

“ beneficial interest : ” 


/ , ^ “ obligation annexed to the ownership of 

P">P«y; ''>><1 toisi-g ont of a conrnlen" 

• J r ' 4 j J I reposed in, and accepted by, the owner 

or accepted by him, for the benefit of another « of’ 

another and the owner : «“uiucr, or or 

the person who reposes or declares the confidence is called 

the “author of the trust; "the person 
who accepts the confidence is called tlie 
trustee ; the person for whose benefit 
the confidence is accepted is called the 
*' beneficiary ; ” the subject-matter of the 
„ , , trust is called “ trust- property "or “ trust- 

money; the '‘ beneficial interest " or “interest " of the beneficiary 
s nis right against the trustee as owner of the trust-property ; and 
“instrument of trusts” instrument (if any) by which the 

trust is declared is called the ‘'instru- 
ment of trust 

a breach of any duty imposed on a trustee, as such, by any 

“ breach of trust : ” being in force, is called 

a “ breach of trust ; " 

and in this Act, unless there be something repugnant in the 
“ registered ; ” Subject or context, '• registered " means 

registered under the law for the regis- 
tration of docmnents for the time being in force : a person is said 
o ave “ notice ’ of a fact, either when he actually knows that fact, 
“notice.” or when, but for wilful abstention from 

inquiry or gross negligence, lie wonJd 
nave known it, or when information of the fact is given to, or 
obtained by, his agent under the circumstances mentioned in the In- 
Espressions defined in Act ^ian Contract Act, 1872, section 329 ; 
.0 1S72. expressions used herein, and 

enned in the Indian Contract Act, 1872, shall be deemed to have 
he meanings respectively attributed to them by that Act. 


CHAPTER II. 

Of the Creatiox of Trusts. 

4. A trust may be created for any lawful purpose. The 
Lawful purpose. 

is (a) rorbidden by law, or (c/) is of sucn 
a nature that, if permitted, it would defeat the provisions of any law. 
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or (c) is fraiudulent, or {d) involves or implies injury to the person 
or property of another, or (e) the Court regards it as immoral or 
opposed to public policy. 

Every trust of which the purpose is unlawful is void. And 
where a trust is created for two purposes, of which one is lawful > 
and the other unlawful, and the two purposes cannot be separated,- 
the whole trust is void. 

Explanation , — In this section, the expression “ law” includes, 
where the trust-property is immoveable, and situate in a foreign 
country, the law of such country. 

Illustrations. 

(a.) A conveys property to B in trust to apply the profits to the 
nurture of female foundlings to be trained up as prostitutes : The trust is 
void. 

(6.) A bequeaths property to B in trust to employ it in carrying on a 
smuggling business, and, out of the profits thereof, to support A’s children ; 
The trust is void. 

(c.) A, while in insolvent circumstances, transfers property to B in 
trust for A during his life, and after his death for B. A is declared an in- 
solvent : The trust for A is invalid as against his creditors. 

5 . No trust in relation to immoveable property is valid unless 
Trust of immoveable pro- declared by a non-tesiamentary instru- 
perty. ment in v/riting signed by the author of 

the trust or the trustee and registered, or by the will of the author 
of the trust or of tne trustee. 

No trust in relation to moveable property is valid unless de- 
Tcust of moveable pro- dared as aforesaid, or unless the owner- 
periy. Ship of the property is transferred to the 

trustee. 


These rules do not apply where they would operate so as to 
effectuate a fraud. 


6. Subject to the provisions of section 5, a trust is created 

when the author of the trust indicates 
Creation of trust. reasonable certainty by any words 


cr acts (a) an intention on his part to create thereby a tr - ■ *hf* 
purpose of the trust, (c) the beneficiary, " ’ f ’1 1'. -• 
and (unless the trust is declared 
is himself to be the trust' 


trustee. 
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io pay only the debts of the author of the trust existing, and re- 
ferable at the date of the instrument of trust, or, when such in- 
ament is a will, at the date of his death, and (d), in the case of 
;bts not bearing interest, to make such payment without in- 
/rest; 

/ lUustraiions. 

t ■ {a.) A, a trustee, is si mply authorized to sell certain land by public 
auction : He cannot sell the land by private contract. 

(l>.) A, a trustee of certain land for X, Y, and Z, is authorized to sell 
the land to B for a specified sum. X, Y, and Z, being competent to con- 
:ract, consent that A may sell the land to C for a less sum ; A may sell the 
and accordingly. 

(c.) A, a trustee for B and her children, is directed by the author of- 
he trust to lend, on B’s request, trust-property to B's husband, C, on the 
lecurity of his bond. C becomes insolvent, and B requests A to make the 
oan : A may refuse to make it. 

12. A trustee, is bound to acquaint himself, as soon as pos- 
Trustee to inform himself sible, whh the nature and circumstance. s 
>f state of trust-property. of the trust-properiy, to obtain, where 
recessary, a transfer of the trust-properiy to himself, and (subject 
0 the provisions of the instrument of trust) to get in trust-moneys- 
irvested on insufBcient or liazirdous security. 

Illustrations. 


(a.) The trust- p roperty is a defat outstanding on personal security. 
The instrument of trust gives the trustee no discretionary power to leave 
he debt so outstanding ; The trustee's duty is to recover the debt without 
innecessary delay. 

(d.) The trust-property is money in the hands of one of two co-trustees. 
Mo discretionary power is given by the instrument of trust : The other 
:o-trustee must not allow the former to retain the money for a longer 
jeriod than the circumstances of the case required. 


13. A trustee is bound to maintain and defend all such suits. 
Trustee to protect title to and (subject to the provisions of the- 
:rust-property. instrument of trust) to lake such other 

jteps as, regard being had to the nature and amount or value of 
;he trust- pi^r ^ niay be reasonably requisite for the preservation 
the tru.*^- and the assertion or protection of the tide 

:hereto. . 


The ti . 
the author c . 


Illustration, 

immoveable property which has been given to 
unregistered instrument: Subject to the pro- 
tion Act, 1877, the trustee's duty is to cause^ 
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14:. The trustee must not, for himself or another, set up or 
Trustee not to set up title any title to the trust-property adverse 
adverse to beneficiary. to the interest of the beneficiary. 

15. A trustee is bound to deal with the trust-properiy as 

Care required from trustee, ordinaiy prudence 

would deal witii such property if it were 
his own ; and, in the absence of a contract to the contrary, a trustee 
so dealing is not responsible for the loss, destruction, or deteriora- 
tion of the trust- property. 

Illustrations. 

(a.) A, living in Calcutta, is a trustee for B living in Bombay. A 
remits trust-funds to B by bills drawn by a person of undoubted credit in 
favour of the trustee as such, and payable at Bombay. The bills are dis- 
honoured,: A is not bound to make good the loss. 

[b.) A, a trustee of leasehold property, directs the tenant to pay the 
rents on account of the trust to a banker, B. then in credit. The rents are 
accordingly paid to B, and A leaves the money with B only till wanted. 
Before the money is drawn out, B becomes insolvent; A, having had no 
reason to believe that B was in insolvent circumstances, is not bound to 
make good the loss. 

(c.) A, a trustee of two debts for B, releases one, and compounds the 
other, in good faith, and reasonably believing that it is for B’s interest to- 
do so : A is not bound to make good any loss caused thereby to B. 

(;i.) A. a trustee, directed to sell the trust-property by auction, sells 
the same, but does not advertise the sale, and otherwise fails in reasonable 
diligence in inviting competition : A is bound to make good the loss caus- 
ed thereby to the beneficiary. 

{^.) A, a trustee for B, in execution of his trust, sells the trust-pro- 
perty, but, from want of due diligence on his part, fails to receive part of 
the purchase-money : A is bound to make good the loss thereby caused 
to B. 

(/.) A, a trustee for B of a policy of insurance, has funds in hand for 
payment of the premiums. A neglects to pay the premiums, and the policy 
is consequently forfeited ; A is bound to make good the loss to B. 

(<r.) A bequeaths certain moneys to B and C as trustees, and authorizes 
them to continue trust-moneys upon the personal security of a certain firm 
in which A had himself invested them. A dies and a change takes place 
in the firm ; B and C must not permit the moneys to remain upon the 
personal security of the new firm. 

(/;.) A, a trustee for B, allows the trust to be executed solely by his 
co-trustee, C. C misapplies the trust-property: A is personally answerable- 
for the loss resulting to B. 
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He is liable, in case (a), 10 account for the interest actually 
received, and, in cases {b), {c), and (<■/;, to account for simple 
interest at the rale of six per cent, per annum unless the Court 
otherwise direcis. 

(e) Where the breach consists in failure to invest trust-money, 
and to accumulate the interest or dividends thereon, he is liable to 
account for compound interest (with half-yearly rests) at the same 
rate. 


\f) Where the breach consists in the employment of trust- 
prnpirly or the proceeds ihereot in trade or business, he is liable 
to account, at the option of the beneficiary, either for compound 
interest (with half-yearly rests) at the same rate, or for ttie nett 
profits made by such employment. 

Illustrations. 

{a.) A trustee improperly leaves trust-property outstanding, and it is 
consequently' lost : He is liable to make good the property lost, but he is 
not liable to pay interest thereon. 

( 6 .) A bequeaths a house to B in trust to sell it, and pay the proceeds 
to C. B neglects to sell the house for a great length of time, whereby the 
house is deteriorated, and its mniket-price falls: B is answerable to C 
for the loh's. 

(c.) A trustee is guilty of unreasonable delay in investing trust-money' 
in accordance with section 20, or in paying it to the beneficiary ; The 
trustee is liable to pay interest thereon for the period of the delay. 

(il.) The duty of the trustee is to invest trust-money in aby' of the 
securities mentioned in s.-ction 20, clause a, b, r, or rf. Instead of so 
doing, he retains the money in his hands: He is liable, at the option 
of the beneficiary, to be charged cither with ihc amount of the principal 
money and interest, or with the amount of such .'-ecurities as lie might 
have purchased with the trust-money wlien the investment should have 
been made, and the intermediate dividends and interest thereon. 

(£>.) The instrument of trust directs the trustee to invest trust-money 
either in any of such securities, or on mortgage of immoveable property. 
The trustee does neither : He is liable for the principal money and 
interest. 

(/.) The instrument of trust directs the trustee to invest trust-money 
in any of such securities, and to accumulate the dividends thereon. The 
trustee disregards the direction : He is liable, at the option of the 
beneficiary, to be charged cither with the amount of the principal money 
and compound interest, or with the amount of such securities as he 
might have purchased with the trust-money when the investment should 
have been made, ti geilier W'ith the amount of the accumulation w’hich 
v/ould have arisen from a proper investment of the intermediate dividends. 
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fp) Trust-property is invested in one of the securities mentioned 
in section so, clause a, b, or a. The trustee sells such security for 
some purpose not autnorized by the terms of the instrument of trust : 
He is iinble, at the option of the beneficiary, either to replace the 
yfcority with the intermediate dividends and interest thereon, or to 
account for the proceeds of the sale with interest thereon. 

(A.) The trust-property consists of land. The trustee sells the land 
to a purchaser for a consideration without notice of the trust : The 
trustee 's liable, at the option of the beneficiary, to purchase other land 
of equal value to be settled upon the like trust, or to be charged with 
(he proceeds of the sale w’ith interest. 

24- A trustee, who is liable for a loss occasioned by a breach 
No set-off allowed to of trust in respect of one portion of the 
trustee. trust-property, cannot set off against his 

liability a gain which has accrued to another portion of the trust- 
property through another and distinct breach of trust. 

25. Where a trustee succeeds another, he is not, as such, 
Non liability for predc- liable for the acts or defaults of his 

cesEor’s default. predecessors. 

26. Subject to the provisions of sections 13 and 15 , one 
Non-liability for co-trus- trustee IS not, as such, liable for a 

tee's default. breach of trust committed by his co- 

trustee : 

Provided that, in the absence of an express declaration to the 
contrary in the instrument of trust, a trustee is so liable — 

(a) where he has delivered trust-property to his co-trustee 
without seeing to its proper application ; 

(d) where he allows his co-trustee to receive trust-property, 
and fails to make due enquiry as to the co-trustee's dealings 
therewith, or allows him to retain it longer than the circumstances 
of the case reasonably require; 

(<r) where he becomes aware of a breach of trust committed 
or intended by his co-trustee, and either actively conceals it, or 
does not, within a reasonable time, take proper steps to protect 
the beneficiary’s interest. 

A co-trustee, who joins in signing a receipt for trust-property, 
Joining in receipt for and proves that he has not received the 
conformity. same, is not answerable, by reason or 

such signature only, for loss or misapplication of the property by 
his co-trustee. 
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Illustration, 

A bequeaths certain property to B and C, and directs them to sell 
it, and invest the proceeds for the benefit of D. B and C accordingly 
sell the property, and the purchase-money is received by B, and retained 
in his hands. C pays no attention to the matter for two years, and 
then calls on B to make the investment. B is unable to do so, becomes 
insolvent, and the purchase-money is lost: C may be compelled to 
make good the amount. 

27. Where co-trustees jointly commit a breach of trust, or 
Several liability of co-trus- where one of them, by his neglect, en- 
tees. ables the other to commit a breach of 

trust, each is liable to the beneficiary for the whole of the loss 
occasioned by such breach. 

But, as between the trustees themselves, if one be less guilty 
Contribution as between than another, and has had to refund the 
co-trustees. loss, the former may compel the latter 

or his legal representative, to the extent of the assets he had re- 
ceived. to make good such loss ; and, if all be equally guilty, any 
one or more of the trustees who has had to refund the loss may^ 
compel the others to contribute. 

Nothing in this section shall be deemed to authorize a, trustee, 
who has been guilty of fraud, to institute a suit to compel contri- 
bution. 


28- When any beneficiary's interest becomes vested in 

Non-liability of trustee another person, and the^ trustee, not 
paying without notice of having" notice of the vesting, pays or 
transfer by beneficiary. delivers trust-property to the person who 
would have been entitled thereto in the absence of such vesting, 
the trustee is not liable for the property so paid or delivered! 


29. When the beneficiary’s interest is forefeited or awarded 

Liability of trustee where *^7 adjudication to Government, 

beneficiary’s interest is for- the trustee is bound to hold the trust— 
feited to Government. property to the extent of such interest 

for the benefit of such person in such manner as the Government 
may direct in this behalf* 


30. Subject to the provisions of the instrument of trust, and 
, , . , , of sections 23 and 26 , trustees shall be 

Inde mmty of trustees. respectively chargeable only for such 

moneys, stocks, funds, and securities as they respectively actually 
receive, and shall not be answerable the one for the other of them. 

Act II., i88a.— 2 . 
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nor (or sny banker, broker, or other person in whose hands any 
jros’-property may be placed, nor for the insufficiency or deficiency 
of any stocks, funds, or securities, nor otherwise for involuntary 
losses- 


CHAPTER IV. 


Of the Rights and Powers of Trustees. 


81. A trustee is entitled to have in his possession the instru- 

Rigbr ,o title-deed. ’"'“S' and all the documents of 

title (if any; relating solely to the trust- 
property. 


82. Every trustee may reimburse himself, or pay or discharge, 
Riphi to revmbursemcnt of owt of the trust-property, all expenses 
expel 1 ^(s. properly incurred in or about the execu- 

tion of the trust, or the realisation, preservation, or benefit of the 
trust-property, or the protection or support of the beneficiary. 

If he par s such expenses out of his orvn pocket, he has a first 
charge upon the trust-property for such expenses and interest 
thereon ; but .such charge (unlc-s the expenses have been incurred 
with the sanction of a principal Civil Court of original jurisdiction) 
shall be enforced only by prohibiting any disposition of the 
trust-property without previous payment of such expenses and in- 
terest. 


If the trust-propertv fail, the trustee is entitled to recover, from 
the beneficiary personally, on whose behalf he acted, and at whose 
request, express^-d or implied, he made the payment, the amount of 
such e.xpenses. 

Where a trudee has, by mistake, made an over-payment to the 
Rifrht to be recouped for beneficiary, he ma} reimburse ^the trust 
erroneous over- payment. property out of the beneficiary s interest. 
If siK b interest fail, the trustee is entitled to recover, from the 
beneficiary personally, the amount of such over payment 

33. A person other than a trustee who has gained an advantage 
Right to indemnity from from a breach of trust must indemnity 
gamer by breach of trust. the trustee to the extent of the amount 
actually received by such person under the breach, and, where he 
is a beneficiary, the trustee has a charge on his interest for such 
amount. 
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• Nothing in this section shall be deemed to entitle a trustee to 
be indemnified who has, in committing the breach of trust, been 
guilty of fraud. 

34. Any trustee may, without instituting a suit, apply by, 
o- petition to a principal Civil Court of 

opinion in management ot Original jurisdiction fot ItS Opinion, 
trust-property. advice, Or direction on any present 

questions respecting the management or administration of the trust- 
property, other than questions of detail, difiicuHy, or importance not 
proper, in the opinion of the Court, for summary disposal. 

A copy of such petition shall be served upon, and the hearing 
thereof may be attended by, such of the persons interested in the 
application as the Court thinks fit. 

Tne trustee stating in good faith the facts in such petition, and 
acting upon the ooinion, advice, or direction given by the Court, 
•shall be deemed, so far as regards his own responsibility, to have 
disch<rged his duties as such trustee in the subject-matter of the 
application. 

The costs of every application under this section shall be in 
the discretion of the Court to wnich it is made. 


35. When the duties of a trustee, as such, are completed, he 
Right to settlement of entitled to have the accounts of his 
accounts. administration of the trust-property exam- 

ined and settled ,* and, wiiere notliing is due to the beneficiary 
under the trust, to an acknowledgment in writing to that effect. 


36. In addition to the powers expressly conferred by this Act* 
^ and by the instrument of trust, and 

subject to the restrictions (if any) con- 
tained in such instrument, and to the provisions of section 17 , a 
trustee may do all acts which are reasonable and proper for the 
realisation, protection, or benefit of the trust-property, and for the 
protection or support of a beneficiary who is not competent to con- 
tract * 


Except with the permission of a principal Civil Court of original 
jurisd'.ciion, no trustee shill lease trust-property for a term exceeding 
twentv-one years from the date of e.xecu ing the lease, nor without 
reserving the best yearly rent teat can be reasonably obtained. • 


* In s. 36, the second paragraph, repealed by Act XII. of 1891, Sch. I.y ' 
■has been omitted. 
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g7. Where the trustee is empowered to sell any trust-property. 
Power to sell in lots, and he may Sell the same subject to prior 
cither by pobiic auction or charges or not, and either together or in 
private contract. jjy auction or private contract, 

and either at one time or at several times, unless the instrument of 
trust otherwise directs, 

88. The trustee making any such sale may insert such reason- 
power to sell under special able Stipulations either as to title or 
conditions. evidence of title or otherwise, in any 

condition of sale or contract for sale, as he thinks fit; and may also 

Power to buy in and re-sell. property or any part thereof, at 

any sate by auction, and rescind or vary 
any contract for sale, and re-sell the properly so bought in, or 
as to which the contract is so rescinded, without being responsible 
to the beneficiary for any loss occasioned thereby. 

Where a trustee is directed to sell trust-property, or to invest 
Time allowed for selling Irust-money in the purchase of property, 
trust-property. iie may exercise a reasonable discretion 

as to the time of effecting the sale or purchase. 

niusirations. 


(a.) A bequeaths property to B, directing him to sell it with all conve- 
nient speed, and pay the proceeds to C ; This does not render an immediate 
sale imperative. 

(5.) A bequeaths property to B. directing him to sell it at such time) 
and in such manner, as he shall think fit, and invest the proceeds for the 
benefit of C : This does not authorize B, as between him and C, to postpone 
the sale to an indefinite period. 


S9. For the purpose of completing any such sale, the trustee 
_ . shall have power to convey or otherwise 

Power to convey. dispose of the property sold in such 

manner as may be necessary. 


40. A trustee may, at his discretion, call in any trust-property 
„ . invested in any security, and invest the 

Power to vary investments. securities mentioned 

or referred to in section 20 , and from time to time vary any such 
investments for others of the same nature: 

Provided that, where there is a person competent to contract, 
and entitled at the time to receive the income of the trust-property 
for his life, or for any greater estate, no such change of investment 
shall be made without his consent in writing. 
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41. Where any property is held by a trustee in trust for a 
Power to apply property of minor, such trustee may, at his discretion, 
minors, &c., for their mainten- pay to the guardians (if any) of such 
ance, &c. minor, or otherwise apply for or towards 

his maintenance or education or advancement in life, or the reason- 
able expenses of his religious worship, marriage, or funeral, the whole 
or any part of the income to which he may be entitled in respect of 
such property ; and such trustee shall accumulate all the residue of 
such income by way of compound interest by investing the same 
and the resulting income thereof from time to time in any of the 
securities mentioned or referred to in section 20 , for the benefit of 
the person who shall ultimately become entitled to the property from 
which such accumulations have arisen: Provided that such trustee 
may, at any time, if he thinks fit, apply the whole or any part of 
such accumulations as if the same were part of the income arising 
in the then current year. 


Where the income of the trust-property is insufficient for the 
minor's maintenance or education or advancement in life, or the 
reasonable expenses of his religious worship, marriage, or funeral, 
the trustee may, with the permission of a principal Civil Court of 
original jurisdiction, but not otherwise, apply the whole or any part 
of such property for or towards such maintenance, education, 
advancement, or expenses. 

Nothing in this section shall be deemed to affect the provision 
of any local law for the time being in force relating to the persons 
and property of minors. 


42. Any trustees or trustee may give a receipt in writing for 
„ , . . ^ anv money, securities, or other moveable 

ower o give receip s. property payable, transferable, or deliver- 
able to them or him by reason, or in the exercise, of any trust or 
power ; and, in the absence of fraud, such receipt shall discharge 
sthe person paying, transferring, or delivering the same therefrom, 
and from seeing to the application thereof, or being accountable for 
any loss or misapplication thereof. 


Power to compound, &c. 


43. Two or more trustees acting 
together may, if and as they think fit, — 


{a) accept any composition or any security for any debt, or for 
-any property claimed ; 

(^) allow any time for payment of any debt ; . ; 
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(c) compromise, compound, abandon, submit to arbitration, 
or of/ienvise settle any debt, account, claim, or thing whatever re- 
lating to the trust; and, 

{d) for any of those purposes, enter into, give, execute, and do 
such agreements, instruments of composition, or arrangement, re- 
leases, and other things as to them seem expedient, without being 
responsible for any loss occasioned by any act or thing so done 
by them in good faith. 

The powers conferred by this section on two or more trustees 
acting together may be exercised by a sole acting trustee when, by 
the instrument of trust (if any), a sole trustee is authorized to execute 
the trusts and powers thereof. 

This section applies only if and as far as a contrary intention 
Is not expressed in the insirument of trust (if any), and shall have 
effect subject to the terms of that instrument, and to the provisions 
therein contained. 

This section applies only to trusts created after this Act coraeS' 
into force. 

44. When an authority to deal with the trust-property is given 
Power to several trustees Several trustees, and one of them dis- 

of whom one disclaims or claims or dies, the autliority may be 

exercised by the continuing trustees 
unless, from the terms of the instrument of trust, h is apparent that 
the authority is to be exercised by a number in excess of the 
number of the remaining trustees. 

45. Where a decree has been made in a suit for the execu- 
Suspension of trustee’s tion of a trust, the trustee must not 

powers by decree. exercise any of his powers except in 

conformity with such decree, or with the sanction of the Court by 
which the decree has been made, or, where an appeal against the 
decree is pending, of the Appellate Court. 


CHAPTER V. 

Of the Disabilities of Trustees. 

48. A trustee who has accepted the trust cannot afterwards 

Trustee cannot renounce renounce it except (fl)^ permis 

after acceptance. sion of a principal Civil Court Oi originm 

jurisdiction, or {b), if the beneficiary is competent to contract, with 
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his consent, or (c) by virtue of special power in the instrument of 
trust. 

47. A trustee cannot delegate his office or any of his duties, 
^ ^ either to a co-trustee or to a stranger, 

rustee canno e ega e. unless (a) the instrument of trust SO pro- 
vides, or (^>) the delegation is in the regular course of business, or 
(c) tlie delegation is necessary, or (d) the beneficiary, being com- 
petent to contract, consents to the delegation. 

Explanation. — The appointment of an attorney or proxy to do 
an act merely ministerial, and involving no independent discretion, 
is not a delegation within the meaning of this section. 

Illustrations. 

(a.) A bequeaths certain property to B and C on certain trusts to b« 
executed by them or the su.vivor of them or the assigns oi such survivor. 
B dies : C may bequeath the trust- property to D and E upon the trusts of 
A's will. 

(6.) A is a trustee of certain property with power to sell the same: A 
may employ an auctioneer to effect the sale. 

(c.) A bequeaths to B fifty houses let at monthly rents in trust to 
collect the rents, and pay them to C : B may employ a proper person to 
collect these rents. 

48. When there are more trustees than one, all must join in 
Co-trustees cannot act execution tf the trust except where 

singly. the instrument of trust otherwise pro- 

vides. 

49. Where a discretionary power conferred on a trustee is 
Control of discretionary nU exercised reasonably and in good 

power. faith, such power may be controlled by 

a principal Civil Court of original jurisdiction. 

50- In the absence of express direction to the contrary con- 
Trustee may not charge tained in the instrument of trust, or of a 
for services. cotiiract to the contrary entered into 

with the beneficiary or the Court at the time of accepting the trust, 
a trustee has no right to remuneration for his trouble, skill, and 
loss of time in executing his trust. 

Nothing in this section applies to any Official Trustee, Ad- 
ministratoi-General, Public Curator, or person holding a certificate 
of administration. 

51. A trustee may not use or deal with the trust- property for 
Trustee may not use trust- h's own profit, or for any other purpose 
property for his own profit. unconnected With the trust. 
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52. No trustee whose duty it is to sell trust-property, and no 
Trartee for sale or his agent agent employed by such trustee for the 
may not buy. purpose^ of the sale, may, directly or in- 

directly, buy the same or any interest therein on his own account, 
or as agent for a third person. 

53. No trustee, and no person who has recently ceased to be 
Trustee may not buy bene- ^ trustee, may, without the permission 
ficiary’s interest without per- of a principal Civil Court of original 
fn'ss'®"' jurisdiction, buy or become mortgagee 

or lessee of the trust-property or any part thereof ; and such per- 
mission shall not be given unless the proposed purchase, mortgage, 
or lease is manifestly for the advantage of the beneficiary. 


And no trustee, whose duty it is to. buy or to obtain a raort- 

Trustee for purchase. ® 

the beneficiary, may buy it or any part 

thereof, or obtain a mortgage or lease of it or any part thereof, for 

himself. 


54. A trustee or co-trustee, whose duty it is to invest trust- 
Co-trustees may not lend money on mortgage OT personal security, 
to one of themselves. must not invest it on a mortgage by, or 

on the personal security of, himself or one of his co-trustees. 


CHAPTER VI. 


Of the Rights and LiABii-raES of the Beneficiary. 


55. The beneficiary 

iflht to rents and profits. 

56. The beneficiary 

Right to specific execution. 


has, subject to the provisions of the in- 
strument of trust, a right to the rents 
and profits of the trust-property. 

is entitled to have the intention of the 
author of the trust specifically executed 
to the extent of the beneficiary s in- 
terest ; 


and, where there is only one beneficiary, and he is competent 
Right to transfer of posses- to contract, OT where there are severa 
sion. beneficiaries, and they are competent to 

contract, and all of one mind, he or they may require the trustee 
to transfer the trust-property to him or them, or to such person as 
he or they may direct. 
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When property has been transferred or bequeathed for the 
benefit of a married woman, so that she shall not have power to 
deprive herself of her beneficial interest, nothing in the second 
clause of this section applies to such property during her marriage. 

Illustrations. 

(o ) Certain Government securities are given to trustees upon trust to 
accumulate the interest until A attains the age of 24, and then to transfer 
the gross amount to him. A, on attaining majority, may, as the person 
exclusively interested in the trust-property, require the trustees to transfer 
it immediately to him. 

(6.) A bequeaths Rs. 10,000 to trustees upon trust to purchase an 
annuity for B, who has attained his majority, and is otherwise competent 
to contract : B may claim the Rs. to, 000. 

(c.) A transfers certain property to B, and directs him to sell or invest 
It for the benefit of C, who is competent to contract : C may elect to take 
the property in its original character. 

57. The beneficiary has a right, as against the trustee and all 
Right to inspect and take persons claiming under him with notice 

copies of instrument of trust, of the irust, to inspect and take copies 
accounts, &c. instrument of trust, the documents 

of title relating solely to the trust-property, the accounts of the 
trust-property, and the vouchers (if any) by which they are sup- 
ported, and the cases submitted, and opinions taken, by the 
trustee for his guidance in the discharge of his duty. 

58. The beneficiary, if competent to contract, may transfer 
Right to transfer beneficial 1^*® interest, but subject to the law for 

interest. the time being in force as to the circum- 

stances and extent in and to which he may dispose of such interest : 

Provided that, when property is transferred or bequeathed 
for the benefit of a married woman, so that she shall not have 
power to deprive herself of her beneficial interest, nothing in this 
section shall authorize her to transfer such interest during her 
marriage. 

59 . Where no trustees are appointed, or all the trustees die. 
Right to sue for execution disclaim, or are discharged, or where, 

ot trust. for any other reason, the execution of a 

trust by the trustees is or becomes impracticable, the beneficiary 
may institute a suit for the execution of the trust, and the trust 
shall, so far as may be possible, be executed by the Court until the 
appointment of a trustee or new trustee. 
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60 . The beneficiary has a right (subject to the provisions 

of the instrument of trust) that the trust- 
Right to proper trustees. property shall be properly protected 

and held and adrninistered by proper persons, and by a proper 
number of such persons. 

ExplanaUon i . — The following are not proper persons within 
the meaning cf this section : — 

A person domiciled abroad ; an alien enemy ; a person 
having an interest inconsistent with that of the beneficiary ; a per- 
son in insolvent circumstances ; and, unless the personal law of 
the beneficiary allow's otherwise, a married woman and a minor. 

Explanation 11 . — Wtien the administration of the trust in- 
volves the receipt and custody of money, the number of trustees 
should be two at least. 


Illustraiions. 

(a.) A, one of several beneficiaries, proves that ^ 
improperly dis. osed of part of the trust-property, or t a ® 

is in danger from B s being in insolvent circum^taiices or t a 
citated from acting as trustee : A may obtain a receiver o P 

. , . 

(6.) A bequeaths certain jewels to B in trust for C. ® 

A's lifetime; then A dies ; C is entitle.! to have the prop- y 

to a trustee for him. Three 

(c.) A conveys certain property to four ^'‘“^rernew trusteS 

of the trustees die ; B may institute a suit to have 
appointed in the place of the deceased trustees. 

{d.) A conveys certain property lo three trustees trustees 

the trus'ees di claim : B may institute a suit to 
appointed in place of the tru.-tees so disclaiming, 

(e.) A a trustee for B refu es to act, or goes to credit- 

of British India, or is declared an insolvent, or co npoun institute 

ors, or suffers a co-trustee to commit a breach of trust . 
a suit to have A removed, and a new trustee appointe m 

61. The beneficiary has a right that his trustee 

of S)' rf bis du°y su™ and resfrained from 

committing any contemplated or probaule breach o tru 

Illustrations. benefit 

(a.) A contracts with B to P®y, in trust for 

of C. B w. ites and signs a letter declaring that he w with 

C the money so to be paid. A fails to /to allow C to sue 

his contract -. C may c rmpel B on a proper indemnity to 

on the contract in B's name. 



•.6f iSSa.] 


TRUSTS. 


n 


(b.) A is trustee of certain land, with a power to sell the same and paj" 
the proceeds to B and C equally. A is about to make an improvident sale 
of the laud ; B may sue on behalf of himself and C for an injunction to 
restrain A from making the sale. 

62. Where a trustee has wrongfully bought trust-property, 
Wrongful purchase by the beneficiary has a right to have the 
trustee. property declared subject to the trust, 

or re-transferred by the trustee if it remains in his hands unsold, 
or, if it has been bought from him by any person with notice of 
the trust, by such person. But. in such case, the beneficiary must 
repay the purchase-m mey paid by the trustee, with interest and 
such other expenses (if anyj as he has properly incurred in the 
preservation of the prop''riy ; and tne trustee or purchaser must 
(c) account for the neit profits of the property, (3) be charged with 
an occtipaiijn-rent if he has been in actual possession of the 
property, and (f) allow the beneficiary to deduct a proportionate 
part of the purchase-money if the properly has been deteriorated 
by the acts or omissions of the trustee or purchaser. 

Nothing in this section — 

(a) impairs the rights of lessees and others who, before the- 
institution of a suit to have the prop-ny declared subject to the 
trust or re-transferred, havj contracted in good faith with the 
trustee or purchaser; or 

(^) entitles the beneficiary to have the property declared sub- 
ject to the trust or re-transferred wnere he, being competent to 
contract, has Inmself, wiihou' coercion or undue influence having' 
been brought to bear on him, ratified the sale to the trustee with- 
full knowledge of the facts of the case, and of his rights as against 
the trustee. 


03. Where trust-property comes into the hands of a third 
Following trust-property— person inconsistently with the trust, the- 
into the hands of third beneficiary may require him to admit 
persons; formally, or m.iy institute a suit for a 

declaration, that the property is comprised in the trust. 


Where the trustee has disposed of trust-property, and the- 
into that into which it has money or Other property which he has- 
been converted. received therefor can be traced in his 


bands or the hands of his legal representative or legatee, the bene- 
ficiary has, in respect thereof, rights as nearly as may be the same 
as his rights in respect of the original trust-property. 
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CHAPTER VII. 


Of Vacating the Office of Trustee. 


■'office bow vacated. 


70. The office of a trustee is va- 
cated by his death, or by his discharge 
from his office. 


43i'scbargfe of trustee. 


71 . A trustee may be discharged 
from his office only as follows — 


(a) by the extinction of the trust; 


(b) by the completion of his duties under the trust; 

(c) by such means as may be prescribed by the instru- 
ment of trust ; 


(d) by appointment, under this Act, of a new trustee in 
ihis place ; 


(e) by consent of himself and the beneficiary, or, where 
there are more beneficiaries than one, all the beneficiaries 
being competent to contract, or 

(/) by the Court to which a petition for his discharge 
is presented under this Act. 


72. Notwithstanding the provisions of section rr, every trus- 
Petition to be discharged tee may apply by petition to a principal 

from trust. Civil Court of original jurisdiccion to be 

discharged from his office; and, if the Court finds that there is 
sufficient reason for such discharge, it may discharge him accor- 
dingly. ar d direct his costs to be paid out of the trus’-prcperty. 
But, where there is no such reason, the Court shall not discharge 
him unless a proper person can be found to take his place. 

73. Whenever any person appointed a trustee disclaims, or 
Appointment of new trus- any trustee, either Original or substituted, 

tees on death, &c. dies, or is, for a continuous period of six 

months, absent from British India, or leaves British India for the 
purpose of residing abn ad, or is declared an ins Ivent, or desires 
to be discharged from the trust, or refuses, or becomes, in the 
opinion of a principal Civil Court of original jurisdiction, unfit or 
personally incapable, to act in the trust, or accepts an inconsistent 
trust, a new trustee may be appointed in his place by — 

(a) the person nominated for that purpose by the instrument 
of trust (if any), or, 
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(i) if there be no such person, or no such person able and 
"willing to act, the auih'ir of the trust, if he be alive and competent 
to contract or the surviving nr continuing trustees or trustee for 
the time being, or legal representative of ti.e last surviving and 
continuing trustee, or (with I he consent of the Court) the retiring 
trustees if they all retire siraultaneously, or (witli the like consent) 
the last-retiring trustee. 

Every such appointment shall be by writing under the hand 
of the person making it. 

On an appointment of a new trustee, the number of trustees 
may be incTi-ased. 

The O.licial Trustee may, with his consent, and by the order 
of the Court, be appointed under this section, in any case in which 
only one trustee is to be appointed, and such trustee is to be the 
sole trustee. 

The provisions of this section relative to a trustee who is dead 
include tlie case of a per.son nominated tru-tce in a will, but d3ing 
before the te.statnr, and those relative to a continuing trustee 
Include a refusing or retiring trustee if willing to act in the execu- 
tion of the power. 


74. Whenever any such vacancy or disqualification occurs, 
. . , , and it is found impracticable to appoint 

^ a new trustee under section 73, the 

ben' ficiary may, without insti'uling a suit, applv by petition to a 
principal Civil Court of original jurisdiction for the appointment 
of a trustee or a new irusiee, and the Court may appoint a trustee 
or a new trustee accordingly. 


In appointing n^w trustees, the Court sliall have regard (a) 
Rule for iclccting new ft) the wishes of tiic author of the trust 
trustees. as expressed in, or to be inferred from, 

the instrument of trust ; d) to the wishes of ttie person (if any) 
empowered to appoint new trustees; (c) to tlie question whether 
the appointment will promote or impede the execution of the trust ; 
and (d), where there are more beneficiaries than one, to the interests 
of all such heneftciaries. 


75 , Wneiievcr any new tnis'ee is appointed under section 
Vectlnjr of trust-property 73 Fcclion 74 , all the trust-properiy 
in new trustees. for the time being vested in the surviving 

or continuing trustees or trustee, or in the legal representative of any 
trustee, shall become vested in such new trustee, either solely, or 
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joint!/ with the surviving or continuing trustees or trustee, as the 
case may require. 


Ever/ new trustee so appointed, and every trustee appointed 

Powers of new trustees. 0^ after the 

passing of this Act, shall have the same 
powers, authorities, and discretions, and shall, in all respects, act,^ 
as if he had been originally nomina'ed a trustee by the author of 
the trust. 


76. On the death or discharge of one of several co-trustees, 

Survival of trust. trust, survives, and the trust-property 

passes to the others, unless the instru- 
ment of trust expressly declares otherwise. 


CHAPTER VIII. 

Of the Extinction of Trusts. 


Trust how extinguished. 77. A trust is extinguished — 


(a) when its purpose is completely fulfilled ; or 
(^) when its purpose becomes unlawful ; or 

(f) when the fulfilment of its purpose becomes impossible by 
destruction of the trust-property or otherwise ; or 

(r^) when the trust, being revocable, is expressly revoked. 


Revocation of trust. 


78. A trust created by will may be, 
revoked at the pleasure of the testator. 

A trust otherwise created can be revoked only — 


(a) where all the beneficiaries are competent to contract 

by their consent ; 

(b) where the trust has been dec! ared by a non-testamentary 

instrument, or by word of mouth — in exercise of a 
power of revocation expressly reserved to the author 
of the trust ; or, 

(c) where the trust is for the payment of the debts of the 

author of the trust, an'& has not been communicated 
to the creditors — at the pleasure of the author of the 
trust. 
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niusiratlon. 

A conveys property to fe in trust to sell the same, and pay out of the 
proceeds the claims of A’s creditors. A reserves no power of revocation. 
If no communication has been made to the creditors, A may revoke the 
trust ; but, if the creditors are parties to the arrangement, the trust cannot ' 
be revoked without their consent. 

79. No trust can be revoked by the author of the trust so as 
Revocation not to defeat ‘0 defeat or prejudice what the trustees 
what trustees have duly may have duly done in execution of the 
done, trust. 


CHAPTER IX. 

Op Certain Obligations in the Nature of Trusts. 

Where obligation in nature SO. An obligation in the nature of 

of irust is created. a trust IS Created in the following cases - 

81. Where the owner of property transfers or) bequeaths it, 
Where it docs not appear ^nd it cannot be inferred, consistently 
that transferor intended to With the attendant circumstances, that 
dispose of beneficial interest, hg intended to dispose of the beneficial 
interest therein, the transferee or legatee must hold such property 
for the benefit of the owner or his legal representative. 

Illustrations. 

(a.) A conveys land to B without consideration, and declares no trust 
of any part. It cannot, consistently with the circumstances under which 
the transfer is made, be inferred that A intended to transfer the beneficial 
nterest in the land ; B holds the land for the benefit of A. 

(6.) A conveys to B two fields, Y and Z, and declares a trust of Y, but 
says nothing about Z. It cannot, consistently with the circumstances 
under which the transfer is made, be inferred that A intended to transfer 
the beneficial interest in Z s B holds Z for the benefit of A. 

(c.) A transfers certain stock belonging to him into the joint names of 
himself and B. It cannot, consistently vrith the circumstances under which 
the transfer is made, be inferred that A intended to transfer the beneficial 
interest in the stock during his life : A and B hold the stock for the benefit 
of A during his life. 

(d.) A makes a gift of certain land to his wife B. She takes the bene- 
ficial interest in the land free from any trust in favour of A, for it may be 
inferred from the circumstances that the gift was for B’s benefit. 

Act, II,, X882.--3. 
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82 - Where property is transferred to one person for a con- 

Transfer to one for consi- sidcration paid or provided by another 
deration paid by another. person, and it appears that such other 
person did not intend to pay or provide such consideration for the 
■ benefit of the transferee, the transferee must hold the property for 
the benefit of the person paying or providing the consideration. 

Nothing in tnis section shall be deenaed to affect the Code of 
Civil Procedure, section 317,* or Act No. XL of 1859 (Tp imprm 
iht Laxv relating io Sale: of Land for Arrears of Rtvtnut in iht 
Lower Province: under {he Bengal Presidency), section 36. 

S 3 . Where a trust is incapable of being executed, or where 
Trust incapable of cxecu- trust is Completely executed without 
tion. Or executed without cx- exhausting the trust-property, the trustee, 
haustinfr trust-property. jn the absence of a direction to the con- 
trary, must hold the trust-property, or so much thereof as is unex- 
hausted, for the benefit of the author of the trust or his legal repre- 
sentative. 

IlltiztratioHS. 

{a.) A conveys certain land to B — 

" upon trust," and no trust is declared ; or 
" upon trust to be thereafter declared,” and no such declaration is 
ever made • or 

upon trusts that are too vagus to be executed ; or 

upon truats that become incapable of faking effect; or 

** in trust for C," and C renounces his interest under the trust t ^ 

In each of these cases, B holds the land for the benefit of A. j 

( 6 ) A transfers Rs. 10,000 in the four per cents, to B in trust to pay , 

the interest annually accruing due to C for her life. A dies, inen ■ j 

B holds the fund for the benefit of A’s legal representative. 

(c.) A conveys land to B upon trust to sell it, and apply one ° 
the proceeds for certain charitable purposes, and the other 
ance of the worship of an idol. B sells the land, but the chan a P 
poses wholly fail, and the maintenance of the worship does ‘ 

second moiety of the proceeds ; B bolds the first moiety and e P 
applied of the second moiety for the benefit of A or his legal repr 
tive. 

(d.) A bequeaths Rs. 10,000 to B, to be laid out in 
conveyed for purposes which cither wholly or partially fan to ta ® ® . 

B holds for the benefit of A's legal representative the undisposed 0 i 
in the money, or land if purchased. 

* That is, 3. 317 of Act XIV. of 1882 (the same as s. 66 of the present 
Code, Act V. of igo 8 ). ! 
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84. Wnere the owner of properly transfers it to another for 

^ r r illegal purpose, and such purpose is 

Transfer for .llcgal purpose. execution, or the trans- 

feror is not as guilty as the transferee, or the effect of permitting 
the transferee to retain the property might be to defeat the provi- 
sions of any law, the transferee must hold the property for the 
benefit of the transferor. 


85. Where a testator bequeaths certain property upon trust, 
„ , and the purpose of the trust appears on 

B.qu«l for purpose. face of the rvilUo be unlawful, or, 

during the testator's lifetime, the legatee agrees with him to apply 
the property for an unlawful purpose, the legatee must hold the 
properly for the benefit of the testator’s legal representative, 

Where property is bequeathed, and the revocation of the bequest 
Bequest cf which rcvoca- 1® prevented by coercion, the legatee 
tion is prevented by coercion, must hold the property for the benefit of 
the testator's legal representative. 


88. Where property is transferred in pursuance of a contract 
Transfer pursuant to res- which is liable to rescission, or induced 
cindabie contract. by fraud or mistake, the transferee must, 

on receiving notice to that effect, hold the property for the benefit 
of the transferor, subject to re-payment by the latter of the consi- 
deration actually paid. 

87. Where a debtor becomes the executor or other legal 
Debtor becoming creditor's representative of his creditor, he must 
reprcsontntiTc. hold the debt for the benefit of the 

persons interested therein. 


88. Where a trustee, executor, partner, agent, director of a 
Advantage gained by company, legal adviser, or other person 
fiduciary. bound in a fiduciary character to protect 

the interests of another person by availing himself of his character, 
gains for himself any pecuniary advantage, or where any person so 
bound enters into any dealings under circumstances in which his 
own interests are, or may be, adverse to those of such other person, 
and thereby gains for himself a pecuniary advantage, he must hold 
for the benefit of such other person the advantage so gained. 


Illustrations. 

(a.) A, an executor, buys at an undervalue from B, a legatee, his claim 
bnder the will. B is ignorant of the value of the bequest; A must hold 
for the benefit of B the difference between the price and value. 
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fe,) A makes a gift 6 f a lakh of rupees to B, reserving to himself, with 
iVs assent, po^Ycr to revoke at pleasure the gift as to Rs, 10,000 ; The gift 
is void as to Rs. 10,000, and B holds that sum for the benefit of A. 

95. The person holding property in accordance with any of 
Obligor’s duties, liabilities, the preceding sections of this chapter 

and disabilities. must, SO far as may be, perforin the same 

duties, and is subject, so far as may be, to the same liabilities and 
disabilities, as if he were a trustee of the property for the person for 
whose benefit he holds it : 

Provided that (a), where he rightfully cultivates the property, 
or employs it in trade or business, he is entitled to reasonable 
remuneration for his trouble, skill, and loss of time in such culti- 
vation or employment; and (A), where he holds the property by 
virtue of a contract with the person for whose benefit he holds it, 
or with any one through whom such person claims, he may, 
without the permission of the Court, buy, or become lessee or 
mortgagee of, the properly or any part thereof. 

96. Nothing contained in this chapter shall impair the rights 
Saving of rights of bond- of transferees in good faith for considcr- 

fide purchasers. ation, or create an obligation in evasion 

of any law for the time being in force. 
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THE SCHEDULE: 


Statute; 

Year and chapter. 

Short title. 

Extent of repeal. 

2p Car, 11 ,, c. 3 ... 

The Statute of 

Sections 7, 8, 9, lo, and 

Frauds. 

II. 


Acts of the Govkrnor-Gknkrai. in Council. 


Number and year. 

Short title. 

i 

Extent of repeal. 

XXVllI. of 1866... 

The Trustees’ 

Sections 2, 3, 4, 5, 32, 33, 


and Mortgagees’ 
Powers Act, 

34 , 35 , 3 < 5 , and 37, 

1 

1866. 

! 

i 

In sections 39* and 43, the 
word " trustee," wherever 
it occurs ; and, in section 
43, the words “ manage- 
ment or ’’ and " the trust- 
property or.” 

I. of 1877 

The Specific Relief 

In section 12, the first illus- 

Act, 1877. 

tration. 


* In the Schedule, the figures ' 39 ’ haTc been repealed by Act XII. 
of iSgi, Sch. I.; but the two words between which the figures '39' 
stand are all jvfei to stand as they arc. 













ACT XXVIII. OF 1855 . 

The Osury Laws H«P 6 al Act, 1855.* 

Received the G.-G.’s Assent on the igra 
September 1855. 

An Act for the repeal of the Usury Laws, 

, Whereas it is expedient to repeal 

the laws now in force relating to Usury ; 
It is enacted as follows : — 

1. {Repeal of enactments^ Repealed by the Repealing Act (XIV, 
of i8>jo), 

2. In any suit in which interest is recoverable, the amount 
Rate of interest to be shall be adjudged OT decreed by the 

decreed by Courts. Court at the rate (if any) agreed upon by 

the parties ; and, if no rate shall have been agreed upon, at such 
rate as the Court shall deem reasonable. 

3. Whenever a Court shall direct that a judgment or decree 
Rate of interest upon a shall bear interest, or shall award interest 

judgment or decree. Upon a judgment or decree, it may order 

the interest to be calculated at the rate allowed in the judgment or 
decree upon the pripcipal sum adjudged, or at such other rate as 
the Court shall think fit. 


* This short title has been given by the Indian Short Titles Act (XIV. 
of 1897). 

This Act has been declared to be in force in the whole of British India, 
except as regards the Scheduled Districts, by the Laws Local Extent Act 
(XV. of 1874), s. 3. 

It Has been declared, by notification under s. 3 (a) of the Scheduled 
Districts Act (XIV. of 1874), to be in force in the following scheduled 
Districts, namely : — 

(1) Sindh. — See Gasette of India, 1880, PL I., p. 672. 

(2) West Jalpaiguri, the Western Dvars, the Western Hills of 

Darjiling, the Darjiling Tarai, and the Damson Sub-division 
of the Darjiling District. — See Gaeette of India, l88i, Pt. I., 
P-74. 

(3) The District of Hizaribagh.— See Gaeette 0/ India, 1881, Pt. I., 

P. SOI- 

a, 000—29-10- 1912. Act XXVIII., 1855.-1. , ‘ 
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4, A mortgage or other contract for the loan of money, by 
Contract for usufruct of which it js agreed that the use or usufruct 
property in iicu of Interest. of any property shall be allowed in lieu 
of interest, shall be binding upon the parties. 


5. Whenever, under the Regulations of the Bengal Code,* a 


Amount of interest to be 
deposited in certain cases of 
conditional sales under Ben- 
gal Regulations 


deposit may be made of the principal 
sum and interest due upon any mortgage 
or conditional sale of land hereafter to 
be entered into, the amount of interest to 
be deposited shall be at the rate stipulated in the contract, or, if no 
rate has been stipulated, and interest be payable under th6 terras of 

the contract, at the rate of twelve per 
Proviso. centum per annum. Provided that, in 

the latter case, the amount deposited shall be subject to the decision 
of the Court as to the rate at which interest shall be calculated. 


(4) The District of Lohardaga. — See Gasette of India, i88i, Pt. l.i 

(5) The District of Manbhum.— See Gaseitt of India, l88i, Pt. I.) 

(6) Parana Dhalbhum in the District of Singbhum.— 'Sec Gaseitt 

of India, i88l. Pt. L, p. 510, _ . 

(7) The Scheduled portion of the Mirzapur District. Sec 

of India, 1879, Pt. I., p. 383. . „ t 

(8) Taunsar Bawar. — See Gaeette of India, 1879, Ft. ’, •) 

(g) The Districts of Hazara, Peshawar, Kohat, Bannu, Der 

^ Khan and Dera Ghazi Khan.-See Gaseite of India, 1886 Ft. 

(10) The District of Lahaul.— See Gaaeite of India, ^ 

(i I) The Scheduled Districts of the Central Provinces. 

of India, 1879, Pt. I., p. 77>» , , ,0-^ Pt I P. 

(13) The District of Sylbet.— See Gastite of India, 1879. • ’ P 

(13) tS Districts of Kamrup, Naugon^ 
pur, Goalpara (excluding the 

^eluding the North Cachar Hills).-See Gasette of inai , 
It has bLT’erte„deS:Ser s. 5 of the l^t-mentioned Act. to the 

following Scheduled Districts, namely . r.,p. 606. 

(1) Kumaon and Garhwal.-See Gasette f - ^ 

(2) The North-Western Provinces Tarai.-See Gasette oj 

18761 P* , _ . A'rtrr ic fiowever. now in 

* See Ben. Reg. I. of 1798, s. 2. This “".vg Chota Nagpur 

force only in the Santhal Parganas and '"JJtes to interest, the 

Division • and, with the exception of Ed, 1888. 

Regulation is also in force in the Punjab,— See tlie runjau 
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8. In any case in which an adjustment of accounts may be- 
Rate of interest on future come necessary between the lender and 
adjustments of accounts. the borrower of money upon any mort- 
gage, conditional sale of landed property, or other contract what- 
soever, which may be entered into after the passing of this Act, 
interest shall be calculated at the rate stipulated therein ; or, if no 
rate of interest shall have been stipulated, and interest be payable 
under the terms of the contract, at such rate as the Court shall deem 
reasonable. 

7- [Savfu^ of prior iramaciiom^ Reptaled ly the Repealing 
Act [KIV. of i8*jo\ 

8. [Commencemetit of ‘Actl\ Repealed hy the Repealing Act 
iXIV. of 

ScHEocms OF Repealed Enactuknts. 

{Repealed dy the Repealing Ac(\ {XIV. of i8fo). 
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1. When any claim shall be preferred to any waste-land pro- 
Enquiry into claims to land posed to be sold, or Otherwise dealt- 
or objections to its sale, with, on account of Government, or 

.when any objection shall be taken to the sale or other disposition of 
sucli lands, the Collector of the district in which such hnd is situate, 
or other officer performing the duties of a Collector of land-revenue 
in such district, by whatever name his office is designated, shall, if 
the claim or objection be preferred within the period mentioned 
in the advertisement to be issued for the sale or other disposition of 
such land, which period shall not be less than three months, proceed 
to make an enquiry into the claim or objection. 


2. The Collector or other officer as aforesaid shall call upon 
_ , . . the claimant or objector to pioduce any 

evidence or documenis upon which he 
may rely in proof of his claim or objection ; and, after considering 
the same, and making any further enquiry that may appear proper, 
shall dispose of the case by an order for the admission or rejection 
of the claim or objection ; and, if the land is proposed to be sold, 
for the sale of the same subject to any condition or reservation 
which, to such Collector or other officer as aforesaid, shall appear 
to be proper. 


If the land is ordered to be sold subject to any condition or 
.. t reservation, such condition or reservation 

shall be notified to intending purchasers 
at the lime of sale. 


3. Pending an enquiry into any claim or objection under the 
Postponement of sale pen- i^^t preceding section, the Collector or 
ding enquiry. Other officer as aforesaid shall postpone 

the sale or other disposition of the land ; 

and, if he shall order that such claim or objection be rejected, 

and to allow claimant to he shall further postpone the 
contest rejection of claim. Other disposition of the land to allow the 
claimant or objector to contest the order of rejection in the manner 
hereinafter provided. 


It has been extended, by notification under s. 5 of fhe same Act, to the 
following Scheduled Districts : — 

(1) The Western Dvars (see Gaseite of India, 1875, PL I-i ■ 

(2) The North-Western Provinces Tarai (see Gaaette of India, 1070, 

Pt. I-, P 505) * 
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Sals to be stopped if claim 
appear to be established, but 
ma^ afterwards be proceeded 


iKltl 


4 . If the Collector or other officer as aforesaid shall consider 

the claim or objection to be established, 
and that the sale or other disp-jsition of 
the land should not take place, he shall 
slop the sale or other disposition of the 

} land ; 

' I but suc'n sale or other disposition of the land may afterwards 
ibe proceeded with, if, on an order issued by tne Local Government 
ito try iho claim or obiecUon. as provided in section 6 of thi« Act, 
the claimant or objector shall fail to establish the same, 

5. If the Collector or other officer as aJoresaid shall order that 
, Delivery to claimant of the claim or objection be rejected, or 
copy of order of rejection or that the land be sold subject to any 

condition or reservation, or that it be 
jotherwise dealt with, he shall cause a copy of such order to be 
^delivered to the claimant or objector; 

I and, if such claimant or objector shall not, within one week 
j V L c . from the delivery of such copy, or within 

\ such turther time as the Collector or 

\her officer as aforesaid, for any special reason to be recorded, 
tVJl see fit to grant, give notice in writing to such Collector or 
asjfr officer as aforesaid th it he intends to contest siicli order, the 
Yer shall be final. 

I If the claimant or objector shall, within the time allowed, give 
-L such notice, the Collector or other officer 

/ ■ as afores.iid shall immediately ‘make a 

‘iteport to the Board of Revenue or other superior revenue- authority, 
'and shall forward with such report a copy of his order, stating fully 
'sail the circumstances of the case, and the evidence adduced in 
isupport or otherwise of the claim or objection ; 

1 and such Board or other authority, on the receipt of such 
i _ . . , „ , report, and after calling lor any further 

ecision o oar . information which it may consider ne- 

cessary, may confirm, modify, or reverse the order of the Collector 
or other officer as aforesaid. 

If the Board or other authority as aforesaid confirm the order 

r. ^ of the Collector or other officer asafore- 

Cert.ficat.on to Court. 

manner as to leave any part of such order in force adverse to the 
. claimant or objector, the Collector or other officer as aforesaid shall 
certify such order to the Court constituted as hereinafter provided J 



claims to wastb-lands. 
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Notice to claimant. 


^ and such Court shall forthwith Viv( 
notice to the claimant or objector; \ 

and if such claimant or objector shall not . . . * instil 

Decision when final. ^ Court to establish b(i 

„ , , , claim or objection, the order of th( 

Board or other authority aforesaid shall be final. 

6. The Local Government may, within twelve months aftei 
, Power to order suit to try the date on which the claim of anj 
claim admitted by Collector, claimant of waste-land, or the objection 
of any objector as aforesaid, shall have been admitted under this 
Act' by the Collector or other officer as aforesaid, direct a suit to be 
brought to try the claim or objection of the claimant or objector 
in a Court constituted as hereinafter provided. < 

/. For the investigation and trial of claims under this Act 
Special Court for trying- the Local Government shall constitute, 

in every district in which there may be 
any waste-lands capable of being sold or oiherwise dealt with on 
account of Government, a Court consiking of an uneven number 
of persons, not less than three, of whom the Judge of the district 
or the officer presiding in the principal Civil Court of origin’’ 
jurisdiction in the district, by whatever name his office raaj'/ 
designated, shall be one. in a 

Any one or more of the members of which such Court sh^|^® 

Power of members. Consist shall have power to make af 

such orders in the cose as may ul 
necessary prior to the hearing of the suit ; ^ 

Provided that, whenever the Collector, or other officer by 
Exclusion of officer making whom the Original enquiry was held, is^ 
original enquiry. jhe officer presiding in the principal, 

Civil Court of original jurisdiction in the district, such officer shall 
not be a member of such Court. 


8. Whenever any Court is constituted under this Act, notice 
Notice of constitution of thereof shall be given by written pro- 
special Courts. clamation, copies of which shall be 

affixed in the several Courts, and in the offices of the several Col- 
lectors and Magistrates of the district : 

* In s. 5 the words, “ within thirty days from the delivery of such 
notice from the Court ” have here been repealed by the Indian Limitation 
Act {IK. of 1871). For limitation, see now the Indian Limitation Act 
(XV. of 1877), Sch, II,, No. I. 
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and from the date of the issue of such proclamation no other 
Claims not cog'nizable in Court shall be competent to entertain 
other Courts. any claim or objection belonging to the 

class of claims or objections for the trial and determination of 
which such Court is constituted 


9. The Courts constituted under this Act shall be held at 

such place or places within the limits of 
their respective jurisdictions as shall be 
considered most convenient. 


Special Courts where held. 


10. In every suit instituted under section 5 of this Act, the 
Plaintiff and defendant in clattnant of the waste-land, Or objector 
«uit under section 5. to the sale or Other disposition of such 

land, shall appear as plaintiff ; and the Collector or other officer as 
aforesaid shall appear as defendant on the part of Government. 


Either party may appear by pleader 
or by agent : 

Provided that, if such other officer as aforesaid be the presi- 
ding officer of the principal Civil Court 
of original jurisdiction in the district, 
the Local Government shall appoint some other officer to appear 
as defendant in the case on its behalf. 


Appearance. 


Proviso. 


In any suit ordered to be instituted by the Local Government 
Plaintiff and defendant in Under section 6 of this Act, the Govern- 
suit under section 6. ment, by any officer to be appointed for 

the purpose, shall appear as plaintiff ; and the claimant or objector 
as aforesaid shall appear as defendant. 


11, In every suit instituted under this Act, except as herein- 
after provided, the proceedings shall be 
regulated, so far as they can be, by the 
Code of Civil Procedure.* 


Regulation of proceedings. 


12. The Court shall fix a day for the appearance of the 
D , . r , . parties, and for the hearing of the suit, 

® of which due notice shall be given to 
the parties or their agent ; and on the day so fixed the parties or 
their agents shall bring their witnesses into Court, together with 
any documents on which they may intend to lely in support of 
their respective statements. 


* See Act XIV. of 1882, s. 3. 
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If either party require the assistance of the Court to procure 
Procurinfr attendance of the attendance of a witness on such day, 
witnes'!cs. he shall apply to the Court in sufficient 

time before the day fixed for the hearing of the suit ; and the Court 
shall issue a subpoena requiring such witness to attend the Court 
on that day. 

It shall be competent to the Court to require the personal' 
Power to require atten- attendance of the claimant of fhe waste- 
dance of claimant. land Of objector as aforesaid on the day 

fixed for the hearing, or at any subsequent stage of the suit. 


13. On the day fixed for the hearing of the suit, or as soon 

after as may be practicable, the Court 
Procedure on hearing. proceed to examine the claimant- 

of the waste-land, or the objector or his agent (when his personal 
attendance is not required), and the witnesses of the parties; 

and upon such examination, and after inspecting the docu- 
ments of the parties, and making any further enquiry that may 
appear necessary, shall proceed to pass such order in the case as i 
may consider just and proper. 

14. No appeal shall lie from any decision or order passed 

under this Act, nor shall any such de- 
No appeal or revision. },£ open to revision. 


15. If, on the trial of any suit under this Act, any <l«estioa 

r, t t f of law or of usage having the force of 

Reference of question of ul u a /?rs#>nTY\pnt 

law, &c.. to High Court, &c. law, or the construction of a doci^ n 

affecting the merits of the case, shall arise, on ^hic t ou^ 


shall enteTtain reasonable doubts, the Court may, either o i 
motion, or on the application of any of the parties to t e sm , 
up a statement of the case, and submit it, with ??' Lp„,'Civi[ 

the opinion of the High Court of Judicature, or o e g 
Court of appeal and revision in the territory m wbic 


situate: . 

Provided that it shall be the duty of every “"uch 

this Act to make such reference to sucn 
When reference obligatory, fjjgh Coult, Or Court of appeal, U, in 

any suit under this Act, any question shall 
principle of general importance, or the rights o a c 

10. The Court may proceed in the 

Court may proceed not- rn,?rt of ^aupeal as'aforesaicf 

withstanding reference. highest Civil Court ot appeal ab d 
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and may pass an order contingent upon the opinion oi the High 
Court, or other Court as aforesaid, on the point referred ; 

but on final order for the sale or other disposition of the land 

in question in the suit, or for the admis- 
but not make final order. j-t-jg^iion of any claim Or objec- 

tion which shall be before tiie Court in such suit, shall bo passed 
until the receipt of the order of the said High Court, or highest 
Civil Court of appeal. 

17. The record of cases disposed of by Courts constituted 
Records ot cases where to under this Act shall be deposited 

be deposited. amongst the records of the principal 

•Civil Court of original jurisdicunn in the district in whicii the pro- 
perty in dispute is situate. 

18. No claim to any land, or to compensation or damages in 
Limitation as to claims to respeot of any land, sold or ciiierwise 

land sold iir dealt with. dealt with on account of Government as 

waste-land, shall be received after the e.xpiraUon of three yetrs from 
the date on winch such land sliatl have been delivered by the Gov- 
vernment to the purchaser, or otherwise dealt with. 

If whhin three years after any lands have been delivered by the 
Provision for such claims Government to the purchaser, or other- 
if preferred within time. wise dealt with, any claimant or objector 

shall prefer a claim to the lands so delivered or otherwise dealt 
with, or an objection to such sale, or to compensation or damages 
in respect th ereof, in the Court constituted under this Act for the 
district in which the land ia situate, and shall show good and suffi- 
cient reason for not having preferred bis claim or objection to the 
Collector or other officer as aforesaid within the period limited 
under section i of this Act, such Court shall file the claim or objec- 
tion, making the claimant or objector plaintifi, and the Collector of 
the district or other officer aforesaid (with the like provision as 
aforesaid if such other officer be the presiding officer of the prin- 
cipal Civil Comtof original jurisdiction in the district) the defendant 
in the suit ; 

and the foregoing provisions of this Act shall be applicable to 
the trial and determination of the suit. 

The report of the officer employed to give delivery, or to take 
possession, on the part of Government, of the land sold or otherwise 
dealt with, shall be conclusive evidence as to the date on which- 
such delivery was made, or possession was taken. 
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If either party require the assistance of the Court to procure 
ProcurinR attendance of the attendance of a witness on such day, 
witnesses. he shall apply to the Court in sufficient 

time before the day fixed for the hearing of the suit ; and the Court 
shall issue a subpeena requiring such witness to attend the Court 


on that day. 

It shall be competent to the Court to require the personal' 
Power to require atten- attendance of the claimant of the waste- 
dance of clatmant. land or objector as aforesaid on the day 

fixed for the hearing, or at any subsequent stage of the suit. 


13. On the day fixed for the hearing of the suit or as soon ' 

after as may be practicable, the Court 
Procedure on hearinfr. proceed to examine the claimant- 

of the waste-land, or the objector or his agent (when his personal. 

attendance is not required), and the witnesses of the parties, 

and upon such examination, and after inspecting 
ments of the parties, and making any further enquiry tha y 
appear necessary, shall proceed to pass such order in the case 
may consider just and proper. 

14. No appeal shall lie from any decision or order passed. 

under this Act, nor shall any such de- 
No appeal or revision. to revision. 


15. If, on the trial of any suit tinder this Act, any question 
Reference of question of of law, Or of uS 3 ge_ having the force 0 
law, &c„ to High Court, &c. law, or the construction of a oociot 
affecting the merits of the case, shall arise, on which the Cour 
shall entertain reasonable doubts, the Court may, either of ns own 
motion, or on the application of any of the parties to the suit, 
up a statement of the case, and submit it, with its own .i 

the opinion of the High Court of Judicature, or of the . 

Court of appeal and revision in the territory in which the 
situate * 

Provided that it shall be the duty of every Court ^ 

this Act to make such reference to sucR 
When reference obligatory. ^ Court, or Court of appeal, n, m 

any suit under this Act, any question shall arise involv' g 7 
principle of general importance, or the rights of a c ass. 

10. The Court may proceed in ^he 
„ Court may proceed not- f! of ^peal as’aforesaidT 


may 

withstanding reference. 


highest 
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and may pass an order contingent upon the opinion of the High 
Court, or oti;er Court as aforesaid, on the point referred ; 


but on filial order for the sale or other disposition of the land 

but not make final order. question in the suit, or for the admis- 
sion or rejection or any claim or objec- 
tion which shall be before the Court in such suit, shall be passed 
until the receipt of the order of the said High Court, or highest 
Civil Court of appeal. 


17. The record of cases disposed of by Courts constituted 
Records of cases where to under this Act shall be deposited 

be deposited. amongst the records of the principal 

Civil Court of original jurisdiction in the district in which the pro- 
-perty in dispute is situate. 

18. No claim to any land, or to compensation or damages In 
Limitation as to claims to respeot of any land, sold or Otherwise 

land sold or dealt with. dealt with on account of Government as 

waste-land, shall be received after the expiration of three years from 
the date on wnich sucn land shall have been delivered by the Gov- 
vernment to the purchaser, or otherwise dealt with. 

If within three years after any lands have been delivered by the 
Provision for such claims Government to the purchaser, or other- 
if preferred within time. wise dealt With, any claimant or objector 

shall prefer a claim to the lands so delivered or otherwise dealt 
with, or an objection to such sale, or to compensation or damages 
in respect th ereof, in the Court constituted under this Act for the 
district in which the land is situate, and shall show good and suffi- 
cient reason for not having preferred his claim or objection to the 
Collector or other officer as aforesaid within the period limited 
under section i of this Act, such Court shall file the claim or objec- 
tion, making the claimant or objector plaintiff, and the Collector of 
the district or other officer aforesaid (with the like provision as 
aforesaid if such other officer be the presiding officer of the prin- 
cipal Civil Couitof original jurisdiction in the district) the defendant 
in the suit ; 

and the foregoing provisions of this Act shall be applicable to 
the trial and determination of the suit. 

The report of the officer employed to give delivery, or to take 
possession, on the part of Government, of the land sold or otherwise 
dealt with, shall be conclusive evidence as to the date on which- 
such delivery was made, or possession was taken. 
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19. in any case in which the land has been sold, if the Court 
If claim established, pos- shall be of opinion that the claim of the 
session not to be given, but claimant is established, the Court shall 
compensation. claimant possession of the 

land in dispute ; but shall order him to receive from the Govern, 
ment treasury, by way of compensation, a sum equal to the price 
at which the land was sold, In addition to the costs of suit. 


20 . If the land shall have been sold subject to any condition 
When land sold not abso- or reservation, or shall not have been 
lately, or not sold, but sold, but Shall have been otherwise 

dealt with on account of the Govern- 


or not 
otherwise dealt with. 


ment, and the Court shall be of opinion that the'claim to such land, 
or the objection of an objector, is established, the Court shall award 
the claimant or objector to receive such sum in respect of his 
interest in such land as shall be awarded in that behalf under the 


provisions of Act VI. of 1857 (/or ihe acquisition 0/ land for public 
purposes)/^ , , 


and thereupon the Local Government shall proceed under the 
said Act to obtain an award of the value of such interest. 


21 . An award under any of the provisions of the two last 
Award under two last sec- preceding sections shall be in full satis- 
. tions to be in full satisfac- faction of the claim of the claimant or 

objector, and shall bar any future claim 
> on his part, in respect to the land in suit, resting on the same 
Cause of action, or on a cause of action which existed prior to the 
date of the sale or other disposition of the land on account of Gov- 
ernment. 


Government not barred 
from awarding compensation 
for land absolutely sold, 
though claim be not pre- 
ferred in time. 


22 . Nothing in this Act shall be held to prevent the Local 

Government from awarding to any claim- 
ant of waste- land sold on account of 
Government, on proof to the satisfaction 
of the Local Government of the claim of 
such claimant (notwiihstanding that he 
may not have preferred his claim either to the Collector or oiher 
officer as aforesaid, or to the proper Coon constituted under this 
Act, within the period prescribed by this. Act), such amount as 
compensation for the said land, within the limit as to amount men- 
tioned in section 19 of this Act, if the land Have been sold not 


* See now the Land Acquisition Act (I. of r8p4). 
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subject to ftny condition or reservation, as to such Local Govern- 
ment may seem proper. 


2 S. U the land have been sold subject to nnv condiiion or 
Comp.n»tiot, l«, l.c,l rKMVMion, or have been olhenvife die- 
Eubject to condition, if claini poscd of, on .iccoiint of Government, 
proved, though not preferred and any claim to such land, or Qbji-c:ion 
hmc. jQ j{,(j gjjy Qj. (iispnr-ition oi the 

land, shall be proved to the satisfaction of the Local Gavcrnnv'nc, 
although not preferred to the Collector or other officer as aforesaid, 
or to the Court constituted under liiis Act within the poriud S'rc- 
scribed by this Act, the Local Government may award in such 
claimant or objector such amount as to such Local Goveruraent 
may appear to be the value of the interest of such claimant or 
objector in such land. 


24 . Unless the contrary .appears from the context, words im- 
Intcrprctation clause. porting the singular number shall incliul:; 
Number. the plural number, and words importing 

the plural number shall include lite 
singitlar number; and words importing the masculine gender shail 
include females. 


Act XXIII , 1863.-2. 
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iht comirticiton and use of works on land so (aken)f may, by 
special contract, signed by the owner of such property so delivered 
as last aforesaid, or by some person duly authorized in that behalf 
by such owner, limit his liability in respect of the same . 


-1 ■ri:7.+ The liability of the owner of any railroad or tramroad 
Liability of owner of rail- constructed under the provisions of the 
road made under Act 1. of XXII, of 1863,$ for the loSS of 

co^ract. or damage to any property delivered 

to him to be carried, not being of the description contained in 
the schedule to this Act, shall not be deemed to be limited or 
affected by any special contract ; 


but the owner of such railroad or tramroad shall be liable 
When such owner answer- fot the loss of or damage to property 
able for loss or damag-e. delivered to him to be carried only 
when such loss or damage shall have been caused by negligence 
or a criminal act on his part or on that of his agents or servants. 


8. Notwithstanding anything hereinbefore contained, ever}' 
Common carrier liable for common carrier shall be liable to the 
loss or damage caused by owner for loss of or damage to any 
neglect or fraud. property delivered to such carrier 

to be carried, where such loss or damage shall have arisen front 
the negligence or a criminal act of the carrier or any of his agents- 
or servants. 


9 . In any suit brought against a common carrier for the- 
Suitors against carriers damage, or non-delivery of goods 

for loss not required to prove entrusted to him for carriage, it shall 
negligence, &c. not be necessary for the plaintiff to prove 

that such loss, damage, or non-delivery was owing to the neg- 
ligence or criminal act of the carrier, his servants, or agents.§ 


10. \ Saving of provisions of Act XVIlL of 18 Repeald 
hj> the Indian Railways Act [IX. of i 8 go). 


* See now the Land Acquisition Act (I. of i8p4), s. 2, 
t S. 7 (so far as it relates to railways) has been repealed by the 
Indian Railways Act (IX. of 1890), Ch. VII., s. 72. 

See now the Land Acquisition Act (I. of i 8 g 4 ), s. 2. 
j This is in accordance with the English common-law. — gee 8 ess v, 
3, Com. B. 890; Richard v. Land., Brighton, & S. C. Ry. Co.,T 
Com. B. 839. 
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10..^ No suit shall be instituted against a common carrier 
Notice of loss or injury to for the loss of, or injury to, goods en- 
be given within six monihs. trusted to him for carriage, unless notice 
in writing of the loss or injury has been given to him before the 
institution of the suit and within six months of the time when the 
loss or injury first came to the knowledge of the plaintiff. 


SCHEDULE. 


Gold and silver coin. 

Gold and silver in a manufactured 
or unmanufactured state. 

Precious stones and pearls. 

Jewellery. 

Time-pieces of any description. 

Trinhets. 

Bills ard hurdis. 

Currency-notes of the Government 
of India, or notes of any Banks, 
or securities for payment of 
money, English or loreign. 

Stamps and stamped paper. 

Maps, prints, and works of art. 

Writings. 


Title-deeds. 

Gold or silver plate, or plated 
articles. 

Glass. 

China. 

Silk in a manufactured or unmanu- 
factured state, and whether 
wrought up or not wrought up 
with other materials. 

Shawls and lace. 

Cloths and tissues embroidered with 
the precious metals or of which 
such metals form part. 

Articles of ivory, ebony, or san- 
dal-wood. 


* S. lO has been added by the Carriers Act (X. of 1899), s. 2. The 
Carriers Act (III. of 1865), as originally enacted, contained ten sections. 
The tenth section (saving of provisions of Act X'VIIl. of 1854) was repeal- 
ed by the Indian Railways Act (IX. of 1S90). The repealed section ran as 
follows: “10. Nothing in this Act shall affect the provisions contained 
in the ninth, tenth, and eleventh sections of Act No. XVIll. of 1854 
{relaiing to Raihvays in India)" 


Act III,, 1865.-2, 



